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"        "      Richard  Martin  Meredith,  J.A- 
"        "      James  Magee,  J.A. 
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Common  Pleas  Division. 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.C.P. 
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"    "  Roger  Conger  Clute,  J. 
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MEMORANDA, 

On  the  17th  April,  1912,  Haught©n  Lennox,  one  of  His 
Majesty's  Counsel,  was  appointed  a  Judge  of  the  Supreme  Court 
of  Judicature  for  Ontario,  and  a  Justice  of  the  High  Court  of 
Justice  for  Ontario  (not  attached  to  any  Division  of  the  High 
Court). 


CALL  TO  THE  BAR. 

In  Hilary  Term,  1912,  the  following  gentlemen  were  called 
to  the  Bar: — 

Joseph  Henry  W.vlker. 

EOBERT   PiCKARD   McBRmE. 

Thomas  Eeginald  Sloan. 
Abraham  Singer. 

In  Easter  Term,  1912,  the  following  gentlemen  were  called 
to  the  Bar: — 

Arthur  Campbell  Craig  (with  honours  and  medal). 

Fredric  Charteris  Carter  (with  honours  and  medal). 

Alfred  Ernest  Day  (with  honours). 

Alexander  ^neas  JMcDonald. 

Prank  Gordon  Mackenzie. 

William  Humphrey  Clipsham. 

Wesley  Andrew  GtoETz. 

Cecil  Vanroy  Langs. 

Stanley  Stuart  Mills. 

Joseph  Avila  Paul  Labelle. 

John  Harold  Lloyd  Morgan. 

George  Edmund  Newman. 

(JoRDON  Daniel  Conant. 

Charles  Bevers  Scott. 

Clifton  Medley  Johnston. 

James  Henry  Shannon. 

John  A.  Campbell. 

William  Vincent  Carey. 

William  Pope  Clement. 

Henry  Everyll  Bowes  Coyne. 

William  Duncan  Herridge. 

Thomas  Basil  Malone. 

Edward  Gordon  Mc^VIillan. 

Arthur  Lawrence  McGovern. 

Edward  Hamilton  Lancaster. 

Moore  Armstrong  Miller. 

Jean  Justin  Bernadin  Boutet. 
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EBBATA. 

Page  142,  lines  15  and  1«,  "  8  M.  &  W."  ahould  be  "13  M.  A  W/ 
Page  394,  line  7,  "8  O.L.R.  94"  should  be  "8  O.L.R.  84." 
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Breull,  Ex  p.,  In  re  Bowie 16  Ch.D.  484 288 

Bridgford  v.  Crocker 60  N.Y.  627 309 

Briggs  V.  Briggs 5  P.D.  163 68 

Briggs  V.  Penny 3  Macn.  A  G.  546 643 

Bristol  and  North  Somerset  R.W.  Co., 

In  re 3  Q.B.D.  10 554 
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British  Mutual  Banking  Co.  v.  Cham- 
wood  Forest  R.W.  Co 18  Q.B.D.  714 335 
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Digitized  by  VjOOQIC 


XXV.]  CASES  CITED.  XV 

Name  of  Case.                              Where  Reported.  Page. 
Brown  v.  Toronto  General  Trusts  Cor- 
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Cameron  v.  Walker 19  O.R.  212 384 
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401,  413,  416 

Cove  V.  Smith 2  Times  L.R.  778 609 
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Dare  Valley  R.W.  Co.,  In  re L.R.  6  Eg.  429 264 
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Fenn  v.  Death 23  Beav.  73 513 

Fenton  and  Board  of  Audit  of  County 

of  York,  In  re 31  C.P.  31 125,  126 
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Frost  V.  Knight L.R.  7  Ex.  Ill 300 
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and  County  Banking  Co [1901]  A.C.  414. . .' 335 

Greaves  v.  Simpson 10  Jur.  N.S.  609 18,  26 

Green  v.  Bartlett 14  C.B.N.S.  681 .459,  464 
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Hancock  v.  Smith 41  Ch.D.  456 215,  337 
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DETERMINED  IN  THE 


COUET  OF  APPEAL 

AND   IN  THE 

HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[BOYD,  C] 

McAllister  v.  McMillan.  n>il 

Nov.  a 

Co8t» — Lnsitccessful   Action   to   Set  aside   Will — Incidence  of   Costs. 

Where  probate  of  a  will  was  granted  without  opposition,  and  this  action 
was  afterwards  brought  to  vacate  the  probate  and  nullify  the  will, 
for  alleged  undue  influence  and  testamentary  incapacity,  on  insufficient 
evidence  and  without  any  proper  inquiry,  thd  plaintiff  was  ordered  to 
pay  all  the  costs  of  the  defendants  who  actively  defended. 

Rules  as  to  ordering  payment  of  costs  out  of  the  estate  and  relieving  un- 
successful litigants  of  the  paj-ment  of  costs,  in  causes  testamentary. 

Action  to  vacate  the  letters  probate  of  a  will  and  to  set 
aside  the  will  on  the  grounds  of  undue  influence  and  testamen- 
tary incapacity. 


November  1.  The  action  was  tried  at  Owen  Sound,  before 
Boyd,  C,  without  a  jury. 

W.  H.  Wright,  for  the  plaintiff. 

W.  8,  Middlehro,  K.C.,  for  the  defendants. 

The  action  was  dismissed  at  the  trial,  the  question  of  costs 
being  reserved. 

November  3.    Boyd,  C.  : — The  incidence  of  costs  I  reserved 
for  consideration. 


Digitized  by  VjOOQIC 


ONTARIO  LAW  REPORTS.  [vol. 


Boyd^a  ypjjg  \^iH  ^gg  attacked  on  two  grounds :  of  undue  influence 

1011  £CDl!^**df  testamentary  incapacity.  The  former  was  abandoned 
MoAlustkb  r[fi*/the  opening,  and  at  the  close  of  the  hearing  the  latter  failed 
,,  ,/•  ••      on  the  facts. 

.;%^  /    The  testatrix  was  a  childless  widow,  aged  seventy,  who  lived 
./•*./      at  Owen  Sound,  with  her  niece,  the  chief  beneficiary,  and  her 
*•  V*         sister,  also  a  beneficiary.    The  chief  cause  of  her  death  was  pneu- 
..  *•.•**  monia,  which  developed  rapidly  from  the  first  appearance  about 

**•/  midnight  (Friday  or  Saturday),  ending  in  her  death  at  five  p.m. 

on  the  next  day,  Sunday.  She  was  minded  to  make  a  will  on 
Friday  night,  and  spoke  of  going  to  her  lawyer  on  Monday  for 
that  purpose.  But  the  progress  of  the  disease  led  to  the  calling 
in  of  a  solicitor  early  on  Sunday  morning.  He  asked  her  how  she 
wished  to  deal  with  her  property,  and  she  told  him,  in  directions 
which  he  briefly  noted  at  the  time.  Then  he  went  for  breakfast, 
and  also  to  get  a  blank  form  of  will,  with  which  he  returned  in 
about  an  hour  and  filled  up  at  her  house,  in  accordance  with  the 
previous  instructions.  The  will  was  read  over  clause  by  clause 
and  her  assent  given,  and  she  afSxed  her  signature  with  a  firm 
hand.  This  dealing  was  closed  about  ten  o'clock  in  the  morning. 
Just  before  this,  between  nine  and  ten,  another  doctor  had  been 
called  in  to  diagnose  the  case,  by  the  attending  physician — who 
had  been  the  family  doctor  for  seventeen  years,  and  was  an  inti- 
mate friend  of  the  testatrix.  The  other  was  not  asked  to  examine 
with  a  view  to  testing  the  state  of  the  patient's  capacity  for  the 
disposal  of  her  affairs,  but  confined  himself  to  her  physical  con- 
dition. He  does  not  agree  in  opinion  with  Dr.  Brown,  who  was 
in  charge,  as  to  the  character  of  the  pneumonia ;  he  found  her  in 
a  state  of  unconsciousness,  if  not  of  stupor,  and,  while  able  to 
respond  to  suggestions,  she  was  not,  in  his  opinion,  capable 
of  initiative  as  to  the  disposing  of  her  property. 

I  thought  it  unfortunate  that  his  attention  had  not  been 
called  to  the  testamentary  operation  then  in  process  of  comple- 
tion, and  his  judgment  obtained  as  to  her  capacity,  having  re- 
gard to  what  had  occurred  that  morning.  Doubtless,  the  condi- 
tion in  which  the  patient  was  found  between  giving  the  instruc- 
tions and  the  execution  of  the  will  was  due  to  some  exhaustion 
occasioned  by  the  effort  to  make  known  her  wishes,  which  she  had 
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thought  out  before;  but  she  was  quite  able  to  rouse  herself  or       BwdMx 
be  roused  to  attend  to  the  final  act  of  signature,  after  the  consult-         lOll 
ing  doctor  had  departed.    The  facts  that  the  beneficiaries  had  not    mcAlusteb 
in  any  manner  intervened  to  shape  the  provisions  of  the  will,        ^• 
and  that  the  family  physician  was  fully  satisfied  that  the  testa- 
trix knew  what  she  was  doing,  and  intended  to  do  as  she  did  with 
her  property,  may  serve  to  explain  why  the  opinion  of  the  other 
medical  man  was  not  sought  as  to  her  capacity  'to  make  a  will. 
There  was  no  justification  for  imputing  undue  influence  in  the 
obtaining  of  this  will ;  there  was  some  justification  for  alleging 
insufficient  capacity,  in  view  of  the  opinion  of  the  doctor  called 
in  contemporaneously  with  the  completion  of  the  will.    But,  upon 
the  evidence  taken,  I  had  and  have  no  doubt  that  the  will  is  in 
every  respect  a  valid  instrument. 

The  whole  amount  of  the  estate  is  under  $6,000.  So  far  as 
the  costs  arose  from  alleging  undue  influence,  the  plaintiff  should 
pay  them.  As  to  the  rest  of  the  costs,  the  question  is,  should  the 
plaintiff  be  relieved  from  their  payment?  For  I  cannot  agree 
that  these  costs  of  litigation  should  be  borne  by  the  estate.  The 
common  law  rule  is,  that  the  loser  is  to  pay  the  costs;  the 
equity  rule  is,  that  costs  are  in  the  inherent  power  of  the  Court 
to  deal  with  arbitrio  honi  viri:  Lord  Chancellor  Hardwicke  in 
Corporation  of  Burford  v.  Lenthall  (1743),  2  Atk.  551,  552. 

In  testamentary  and  in  other  cases  these  rules  may  be 
blended,  with  this  result  that  costs  may  properly  be  ordered  to 
follow  the  result  unless  good  reason  appears  to  disturb  this 
direction.  In  causes  testamentary  two  general  grounds  of  devia- 
tion are:  (1)  that,  if  the  conduct  of  the  testator  or  that  of  the 
principal  beneficiaries  has  been  really  the  cause  of  contention,  it 
may  be  expedient  to  impose  all  costs  upon  the  estate,  even  if  the 
will  is  supported;  or  (2),  if  the  surrounding  conditions  are  such 
as  to  justify,  reasonably,  an  investigation  into  the  matter,  then 
the  party  who  unsuccessfully  litigates  may  rightly  be  relieved 
from  the  payment  of  costs. 

The  circumstances  of  this  case  bring  it  within  the  latter  line 
of  inquiry;  was  the  plaintiff  justified  in  claiming  judicial  in- 
vestigation into  the  making  of  the  wiU  ?  Justification  may  arise 
if  the  complainant  has  taken  proper  steps,  by  inquirj^  and  other- 
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wise,  to  inform  himself  of  the  facts  of  the  case,  so  as  to  be  able 
1011         to  reach  a  bond  fide  belief  in  the  existence  of  a  state  of  things 
McAijjsTEB   which,  if  it  did  exist,  would  warrant  the  interposition  of  the 
.  _  -/•  Court.    Bnt  if,  without  sufficient  or  reasonable  inquiry,  without 

having  exhausted  obvious  means  of  information  by  applying  to 
the  executors  or  the  attesting  witnesses  (who  were  in  this  ease 
the  physician  and  the  solicitor  who  drew  the  will),  without 
haviDg  more  than  some  suspicion  as  to  capacity,  which  proper 
preliminary  inquiries  should  or  would  have  dissipated — an  attack 
is  made,  the  complaiaant  cannot  expect  to  unload  the  expense  he 
incurs  on  the  estate  or  any  party  other  than  himself.  This  plain- 
tiff had  no  expectation  of  any  benefit  from  the  deceased ;  he  relied 
apparently  on  the  opinion  of  the  occasional  physician,  upon  what 
that  physician  himself  recognises  as  a  far  from  thorough  examin- 
ation; he  charges  undue  influence  rashly,  and  makes  but  a  futile 
attempt  to  prove  a  lack  of  sufficient  capacity,  by  the  examination 
of  experts  whose  conclusions  fail  to  take  into  account  the  well- 
proved  and  the  real  facts  of  the  transaction.  He  does  not  appear 
to  have  been  misled  or  misinformed  as  to  anything  regarding  the 
giving  of  instructions  and  the  execution  of  the  will,  or  by  any 
one  who  had  any  knowledge  of  what  was  being  done,  but  simply 
asks  the  Court  to  clear  up  the  suspicions  which  induced  him  to 
doubt  whether  the  will  was  or  was  not  valid. 

Now,  it  is  a  well-known  practice  in  probatory'  matters  that  the 
next  of  kin  can  always  call  for  proof  of  a  will  per  testes,  and 
cross-examine  the  witnesses  called  in  support  of  that  will,  with- 
out being  subject  to  the  payment  of  costs.  Here,  however,  pro- 
bate was  granted  without  opposition ;  and,  thereafter,  this  action 
is  launched  to  vacate  the  probate  and  nullify  the  will,  on  insuffi- 
cient evidence  and  without  any  proper  inquiry.  I  see  no  reason 
to  relieve  the  plaintiff  from  the  payment  of  all  the  costs  of  the 
defendants  who  actively  defended;  and  such  will  be  the  judg- 
ment of  the  Court,  dismissing  the  action  with  costs. 

The  last  English  decision  on  this  subject  is,  I  think.  Spiers  v. 
English,  [1907]  P.  122;  and  I  also  refer  to  an  elaborate  gather- 
ing of  the  more  important  cases  in  the  judgment  of  Chief  Jus- 
tice Way  in  Ponder  v.  Burmeister,  [1909]  S.  Austr.  L.R.  62,  99. 
See  also  Robertson  v.  McOuet  (1910),  17  O.W.R.  852. 
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Surrogate  Courts — Jurisdiction — Surrogate  Courts  Act,  10  Edw.  VII.  ch. 
31,  sec.  69 — "Claim  or  Demand" — Claim  to  Establish  Donatio  Mortis 
CausO — Amount  of  Money  Involved — 1  Oeo.  V.  oh.  18 — Judge  Adjudi- 
cating by  Consent — Private  Tribunal — Quasi- Arbitrator-:— Appeal  from 
Award — Forum — Arbitration  Act — Finding  of  Arbitrator — Credibility 
and  Demeanour  of  Witnesses — Refusal  to  Interfere. 

Section  69  of  the  Surrof^ate  Courts  Act,  10  Edw.  VII.  ch.  31.  does  not 
confer  power  on  the  Jud^  of  a  Surrogate  Court  to  adjudicate  upon  a 
claim  to  moneys  of  a  deceased  person  under  an  alleged  donatio  mortis 
causd:  the  "claim  or  demand"  referred  to  in  sub-sec.  1  is  a  claim  or 
demand  against  the  estate  by  a  "creditor." 

Where  the  Judge  of  a  Surrogate  Court,  by  consent  of  the  claimant  and  of 
the  administrators  of  the  estate  of  an  intestate,  heard  evidence  and 
adjudicated  upon  a  claim  of  a  person  seeking  to  establi»h  a  donatio 
mortis  causA  in  respect  of  moneys  deposited  in  a  savings  bank  to  the 
credit  of  the  intestate: — 

Held,  that  the  Judge  had  no  jurisdiction  as  such,  both  because  sec.  69 
did  not  apply  to  such  a  claim,  and  because  the  amount  involved  was 
more  than  $800  (1  Geo.  V.  ch.  18);  and  the  consent  could  not  confer 
jurisdiction  upon  the  Judge  to  adjudicate  as  such;  but  his  decision 
should  be  regarded  as  that  of  a  quasi -arbitrator  or  private  tribunal  con- 
stituted by  the  parties;  and,  a  right  of  appeal  having  been  reserved 
by  the  consent  under  which  he  acted,  an  appeal  lay  from  his  decision, 
as  from  an  award,  to  a  Judge  of  the  High  Court,  under  the  Arbitra- 
tion Act,  9  Edw.  VII.  ch.  35. 

Semble,  that,  if  there  had  been  jurisdiction  under  sec.  69  of  the  Surro- 
gate Courts  Act,  there  would  have  been  a  right  of  appeal  from  the  de- 
cision upon  the  claim  to  a  Judge  of  the  High  Court,  under  1  Geo.  V.  ch. 
18,  sec.  3. 

And  held,  upon  the  merits,  that  the  Court  should  not  reverse  tl^e  find- 
ing of  the  Judge  or  arbitrator  against  the  claim;  he  having  discredited, 
on  account  of  their  demeanour  in  the  witness-box,  the  claimant  and 
her  daughter,  whose  testimony  was  in  conflict  with  evidence  adduced 
for  the  administrators,  which  he  believed;  and  it  not  appearing  from 
the  judgment  or  the  evidence  that  he  had  misapprehended  the  effect  of 
the  evidence  or  failed  to  consider  a  material  part  of  it. 

Coghlan  v.  Cumberland,  [1898]  1  Ch.  704,  followed. 

Seal  V.  Michigan  Central  R.R.  Co.   (1909),  19  O.L.R.  502,  distinguished. 

An  appeal  by  Ida  May  Sewell  from  an  order  or  judgment  of 
the  Judge  of  the  Surrogate  Court  of  the  County  of  York  dis- 
missing the  appellant's  claim  to  a  sum  of  $1,161.94,  moneys  de- 
posited in  a  bank  to  the  credit  of  John  Graham,  deceased.  The 
claim  was  based  upon  an  alleged  donatio  mortis  causa. 

October  23.  The  appeal  was  heard  by  Teetzel,  J.,  in  the 
Weekly  Court  at  Toronto. 
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W.  N,  Ferguson,  K.C.,  for  the  appellant. 

H.  T.  Kelly,  K.C.,  for  the  Trusts  and  Guarantee  Company, 

ItE  administrators  of  the  estate  of  John  Graham. 

Gbaham. 

November  4.  Teetzel,  J. : — The  question  involved  is,  whether 
the  claimant  is  entitled  to  hold  a  certain  savings  bank  pass-book 
and  the  money  represented  by  it,  which  in  his  lifetime  belonged 
to  the  intestate,  as  a  donatio  mortis  caiLsd. 

When  the  claim  was  set  up,  the  administrators  assumed  that 
the  matter  came  within  the  provisions  of  the  Surrogate 
Courts  Act,  10  Edw.  VII.  ch.  31,  sec.  69;  sub-sec.  1  of  which 
provides:  **(1)  Where  a  claim  or  demand  is  made  against  the 
estate  of  a  deceased  person,  which,  in  the  opinion  of  his  personal 
representative,  is  unjust,  in  whole  or  in  part,  such  personal  re- 
presentative may,  at  any  time  before  payment,  serve  the  claimant 
with  a  notice  in  writing  that  he  contests  the  same  in  whole  or  in 
part,  and,  if  in  part,  stating  what  part  and  also  referring  to  this 
section." 

The  administrators,  accordingly,  gave  a  notice  of  contestation, 
as  provided  by  sub-sec.  1. 

The  amount  involved  in  the  claim  was  $1,161.94;  and,  upon 
the  learned  Judge  being  applied  to  by  the  claimant  for  an  ap- 
pointment to  adjudicate,  he  pointed  out  that,  as  the  amount 
exceeded  $500,  he  could  not  dispose  of  the  question  in  dispute, 
under  sec.  69,  sub-sec.  5,  unless  all  parties  agreed. 

Since  the  argument,  counsel  have  put  in  the  correspondence, 
consisting  of  a  letter  from  the  claimant 's  solicitor  to  the  solicitors 
for  the  administrators,  pointing  out  the  objection  raised  by  the 
learned  Judge,  and  asking  whether  they  wished  to  have  the 
matter  disposed  of  by  the  Judge  or  to  have  it  tried  in  a  High 
Court  action;  to  which  the  solicitors  for  the  administrators  re- 
plied that  they  were  willing  to  have  the  matter  disposed  of  by 
the  learned  Judge,  **  provided  of  course  that  all  rights  of  appeal 
by  either  party  are  preserved." 

These  terms  were  accepted ;  and  the  learned  Judge  proceeded 
to  hear  the  evidence  of  both  parties,  and  gave  judgment  in 
flavour  of  the  administrators ;  whereupon  an  order  was  issued,  in 
the  Surrogate  Court,  disallowing  the  claim  and  ordering  the 
claimant  to  pay  costs. 
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Upon  the  argument,  Mr.  Kelly  objected  that  the  appeal 
should  have  been  to  a  Divisional  Court,  under  see.  34,  sub-sec.  1, 
of  the  Surrogate  Courts  Act ;  but  I.  held  that,  assuming  that  the 
proceedings  were  properly  before  the  learned  Judge  under 
sec.  69,  the  right  of  appeal  is  governed  by  sub-sec.  6,  of  sec.  69, 
as  reconstructed  by  1  Geo.  V.  ch.  18,  sec.  3,  which  was  in  force 
when  the  judgment  was  given,  and  that  the  appeal  would  be  to  a 
Judge  in  Single  Court ;  but,  until  furnished  with  the  terms  of  the 
consent  upon  which  the  Judge  proceeded,  I  doubted  whether  the 
appeal  was  competent.  The  argument,  however,  proceeded  upon 
the  assumption  that  the  learned  Judge  was  authorised  by  the 
consent  to  dispose  of  the  matter,  either  as  a  Judge  of  the  Sur- 
rogate Court  or  as  a  quasi-arbitrator  between  the  parties. 

Dealing  first  with  the  question  of  jurisdiction,  I  am  of 
opinion  that  sec.  69  does  not  confer  power  on  the  Judge  of  the 
Surrogate  Court  to  adjudicate  upon  a  claim  of  the  character  of 
the  one  in  dispute.  The  *' claim  or  demand"  referred  to  in  sub- 
sec.  1,  when  that  sub-section  is  read  in  the  light  of  sub-sees.  4 
and  5,  is  clearly  a  claim  or  demand  against  the  estate  by  a  '*  cre- 
ditor" for  payment  of  a  money  demand. 

Now  the  claim  of  a  person  seeking  to  establish  a  donatio 
mortis  catisd,  where  something  has  to  be  done  by  the  executor  or 
administrator  to  perfect  the  title,  such  as  indorsing  a  cheque 
or  giving  a  receipt  to  the  bank  for  moneys  in  a  savings  bank 
account,  is  not  only  to  have  it  declared  that  the  property  upon 
the  death  of  the  donor  ceased  to  be  part  of  his  estate  and 
became  the  property  of  the  donee,  but  that  the  executor  or 
administrator  is  a  tinistee  for  the  donee  to  make  the  gift  effectual. 
See  Williams  on  Executors,  9th  ed.,  pp.  687-8,  and  cases  there 
cited. 

Having  regard  to  the  language  of  the  whole  section,  I  think 
it  quite  clear  that  the  Legislature  never  intended  that  a  claim  of 
this  nature  should  be  embraced  in  the  words  ''claim  or  demand 
against  the  estate." 

Even  if  it  should  be  held  that  the  Surrogate  Court  has  juris- 
diction, under  sec.  69,  to  adjudicate  upon  claims  of  this  nature, 
that  jurisdiction  was  limited  to  $500  when  the  proceedings  began, 
and  is  now  limited  to  $800  by  1  Geo.  V.  ch.  18;  and,  in  the 
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T<K»rt,i.  absence  of  express  statutoiy  provision,  coDsent  of  the  parties 
1911  would  not  confer  jurisdiction  upon  the  Judge  to  adjudicate  upon 
"SIT  the  matter  as  a  Judge  of  the  Surrogate  Court ;  and,  if  he  did  so, 
OsAHAM,  iiig  decision  should  be  regarded,  not  as  a  judgment  of  the  Court, 
but  as  that  of  a  private  tribunal  constituted  by  the  parties; 
in  other  words,  as  that  of  a  quasi-arbitrator;  and  would  be  ap- 
pealable only  as  an  award  where  the  right  of  appeal  was  reserved 
by  the  consent  under  which  he  acted,  as  provided  in  sec.  17  of  the 
Arbitration  Act,  9  Edw.  VII.  ch.  35. 

In  Canadian  Pacific  B.W.  Co.  v.  Fleming  (1893),  22  S.C.R. 
33,  the  learned  Cliief  Justice  says,  at  p.  36 :  **It  is  well  settled  by 
authority  that  .  .  .  where  a  jurisdiction  beyond  the  ordinary 
jurisdiction  which  it  has  by  general  law  is  conferred  upon  a 
Court  of  justice  by  an  arrangement  between  the  parties,  its 
decision  is  regarded  as  that  of  a  private  tribunal  constituted  by 
the  parties,  such  as  a  board  of  arbitrators,  and  cannot  be  re- 
viewed, in  appeal  or  otherwise,  as  judgments  pronounced  in  the 
regular  course  of  its  ordinary  procedure  may  be  reviewed  and 
appealed  from." 

See  also  Attorney-Oeneral  of  Nova  Scotia  v.  Gregory  (1886), 
11  App.  Gas.  229;  and  Burgess  v.  Morton,  [1896]  A.C.  136. 

I  think,  under  the  terms  of  the  consent  here,  the  parties  have 
a  right  of  appeal  from  the  judgment,  as  from  an  award,  to  a 
Judge  in  Single  Court,  under  the  Arbitration  Act. 

Now,  upon  the  merits,  while  I  might  have  come  to  a  diflferent 
conclusion  from  that  arrived  at  by  the  learned  trial  Judge,  had 
1  heard  and  seen  the  witnesses,  I  cannot  say  that  his  finding  is 
wrong,  assuming  that  he  is  right  in  discrediting  the  claimant 
and  her  daughter,  on  account  of  their  demeanour  in  the  witness- 
box.  He  may  have  misjudged  their  truthfulness ;  but,  as  he  has 
so  pointedly  observed  upon  their  demeanour,  and  as  their  evi- 
dence does  on  material  points  conflict  with  evidence  adduced  for 
tlie  administrators,  which  is  believed,  and  that  adduced  by  the 
claimant  is  not  believed,  there  was  not  sufficient  evidence  to  sup- 
port the  position  of  the  claimant  in  regard  to  the  alleged  donatio 
mortis  causa. 

In  Coghlan  v.  Cumberland,  [1898]  1  Ch.  704,  Lindley,  M.R., 
in  delivering  judgment,  at  p.  705,  observes:  **It  is  often  very 
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difficult  to  estimate  correctly  the  relative  credibility  of  witnesses  Teeueu  j 
from  written  depositions;  and  when  the  question  arises  which 
witness  is  to  be  believed  rather  than  another,  and  that  question 
turns  on  manner  and  demeanour,  the  Court  of  Appeal  always  is, 
and  must  be,  guided  by  the  impression  made  on  the  Judge  who 
saw  the  witnesses." 

Bearing  this  rule  in  mind,  and  as  it  does  not  appear  from  the 
judgment  or  from  the  evidence  that  the  learned  Judge  has  mis- 
apprehended the  effect  of  the  evidence  or  failed  to  consider  a 
material  part  of  it,  the  case  cannot  be  brought  within  such  cases 
as  Bedl  v.  Michigan  Central  B,R.  Co.  (1909),  19  O.L.R.  502. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 


[IN  THE  COURT  OF  APPEAL.] 

Re  City  op  West  Toronto  and  Toronto  R.W.  Co. 


street  Railway r — Jurisdiction  of  Ontario  Railway  and  Municipal  Board — 
Order  for  Repair  and  Renewal  of  Tracks — Agreements  with  Municipal- 
ity—Constrtuition — "Construct,"  Meaning  of — Dangerous  Condition  of 
Tracks — Ontario  and  Municipal  Board  Act,  1906,  sees,  63,  64 — Ont- 
ario Railway  Act,  1906,  sees.  2(21),  164— Ontario  and  Municipal  Board 
Amendment  Act,  1910 — Application  to  Pending  Proceedings. 

Held,  that  the  Ontario  Railway  and  Municipal  Board  had  power,  under 
sees.  63  and  64  of  the  Ontario  Railway  and  Municipal  Board  Act,  1906, 
to  make  an  order  requiring  the  Toronto  Railway  Ciompany  to  repair, 
renew,  and  restore  to  a  suitable  and  satisfactory  condition  the  tracks 
and  substructure  in  use  upon  a  certain  street  in  the  city  of  Toronto, 
formerly  in  the  town  of  Toronto  Junction,  over  which  the  company 
operated  its  tracks;  and  there  was  jurisdiction  to  make  the  order  not- 
withstanding the  absence  from  the  record  of  the  Toronto  Surburban 
Street  Railway  Company. 

Construction  of  the  agreement  between  the  Corporation  of  the  Town  of 
Toronto  Junction  and  the  Toronto  Surburban  Street  Railway  Company, 
of  the  11th  November,  1899,  validated  and  confirmed  by  63  Vict.  ch. 
103(0.),  and  set  out  in  schedule  B.  thereto;  and  of  the  agreement  be- 
tween the  Corporation  of  the  Town  of  Toronto  Junction,  the  Toronto 
Railway  Company,  and  the  Toronto  Suburban  Street  Railway  Company, 
of  the  6th  October,  1899,  validated  and  confirmed  by  the  same  statute, 
and  set  out  in  schedule  D. 

"Construct,"  in  clause  12  of  the  first-mentioned  agreement,  requiring  the 
company  to  construct  the  tracks  and  superstructure  according  to  the 
best  modern  practice  from  time  to  time  in  general  use,  is  not  confined  to 
original  construction,  but  includes  necessary  reconstruction — the  mean- 
ing is  "construct  from  time  to  time"  or  "construct  and  maintain." 

Heid,  also,  that  the  railway  was  a  street  railway,  within  sec.  2  ( 21 )  of  the 
Ontario  Railway  Act,  1906;  sec.  164,  which  provides  for  the  case  of  a 
railway  becoming  dangerous  from  lack  of  repairs  or  renewals,  applies 
to  street  railways;  and  the  Board  had  power,  under  'that  Act,  to  deal 
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1011  ^^  ^^^  agreements  between  the  municipality  and  the  railway  company. 

^___  Semhle,  also,  that  the  Ontario  Railway  and  Municipal  Board  Amencbnent 

Re  City  '^^*  ^^^^»  passed  while  the  proceedings  before  the  Board  were  pend- 

orWsBT  ^^'  ^^^  before  the  hearing,  under  which  the  powers  of  the  Board  were 

ToBONTO  enlarged,   also  applied — the   effect   of   certain   sections  of  the   new  Act 

^^  being  to  modify  the  general  rule  that  pending  proceedings  are  not  to 

ToBONTO  ^  i&ected  by  new  legislation. 
R.W.CO. 

Appeal,  by  special  leave,  by  the  Toronto  Railway  Company 

from  an  order  of  the  Ontario  Railway  and  ^lunicipal  Board, 
dated  the  8th  August,  1910,  made  upon  the  application  of  the 
Corporation  of  the  City  of  West  Toronto,  complainant,  directing 
the  Toronto  Railway  Company  forthwith  to  repair,  renew,  and 
restore  to  a  suitable  and  satisfactory  condition  the  tracks  and 
substructure  on  a  certain  portion  of  Dundas  street  used  by  the 
Toronto  Railway  Company. 

April  28.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  and  Magee,  JJ.A.,  and  Middleton,  J. 

/.  W.  Bain,  K.C.,  and  M,  Lockhart  Oordon,  for  the  Toronto 
Railway  Company.  The  Ontario  Railway  and  Municipal  Board 
had  no  jurisdiction  to  make  the  order  appealed  from.  The 
Toronto  Suburban  Street  Railway  Company  is  a  necessary  party 
to  the  proceedings.  The  Toronto  Railway  Company  is  not  the 
owner  of  the  portion  of  the  railway  in  question,  and,  having 
merely  running  rights  over  this  portion  of  the  road,  is  under  no 
obligation  to  the  complainant .  to  maintain  or  repair  it.  Any 
obligation  to  construct,  maintain,  or  repair  is  the  obligation  of 
the  Toronto  Suburban  Street  Railway  Company:  63  Vict.  ch. 
103;  Sevenoaks  Maidstone  and  Tnnhridge  R,W,  Co,  v.  London 
Chatham  and  Dover  R.W,  Co.  (1879),  11  Ch.  D.  625;  Winch  v. 
Birkenhead  Lancashire  and  Cheshire  Junction  R,W.  Co.  (1852), 
5  DeG.  &  S.  562.  The  Board  had  no  power  to  compel  the  appel- 
lant to  reconstruct  or  repair,  and  thus  improve,  the  property  of 
the  Suburban  company.  It  would  be  an  illegal  use  of  the  funds 
of  the  appellant,  under  its  charter,  to  do  this  reconstructing: 
Ayles  V.  South  Eastern  R.W.  Co.  (1868),  L.R.  3  Ex.  146.  The 
Act  of  1910  (ch.  83)  was  not  in  force  when  the  matter  came 
before  the  Board,  and  so  its  provisions  are  not  applicable.  The 
words  ''any  railway  company"  in  sees.  2  and  3  of  that  Act  mean 
**any  railway  company  which  has  power  to  repair:"  Stroud's 
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Judicial  Dictionary,  sub  verb.  *'any;"  River  Wear  Commis- 
sioners V.  Adamson  (1876),  1  Q.B.D.  546;  Poult ers'  Co.  v. 
PhiUips  (1840),  6  Bing.  N.C.  314;  and  the  appellant  had  not 
such  power. 

H,  L.  Drayton,  K.C.,  for  the  Corporation  of  the  City  of  West 
Toronto.  The  Board  has  found  as  a  fact  that  the  tracks  in  ques- 
tion are  dangerous,  and  are  maintained  and  operated  by  the  ap- 
peUant,  and  these  findings  are  binding  and  conclusive.  The 
Board,  in  such  circumstances,  has  full  and  complete  jurisdiction 
to  make  the  order  in  appeal :  the  Ontario  Railway  and  Municipal 
Board  Act,  1906,  sees.  16(a),  17,  19(d),  and  46;  also  the  Act 
of  1910  (ch.  83),  sees.  3  and  7.  Section  8  of  that  Act  makes  it 
clear  that  sec.  3  would  apply  to  these  proceedings.  The  appel- 
lant is  bound  to  maintain  the  tracks  in  question  in  a  proper  and 
sufScient  manner,  under  the  Railway  Act,  as  well  as  under  the 
agreements  relating  to  such  tracks  and  the  operation  of  the 
appellant's  railway.  The  Board  has  power  to  order  repairs,  out- 
side of  the  Act  forming  such  Board,  by  the  general  statute,  the 
Railway  Act  of  1906,  sec.  164.  Under  the  agreements,  there  is 
only  one  construction,  and  that  is,  that  the  Toronto  Railway 
Company  assumes  the  burden  of  the  Suburban  company  under 
the  original  agreement.  The  Suburban  company  is  not  a  neces- 
sary party. 

Bain,  in  reply.  The  Board  has  ordered  us  to  reconstruct, 
not  to  repair,  so  the  sections  in  the  statutes  about  repair  do  not 
apply.  ** Company,"  in  the  Acts  referred  to,  means  the  Subur- 
ban company,  and  that  company  should  do  the  reconstructing. 
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November  4.  The  judgment  of  the  Court  was  delivered  by 
Garrow,  J. a.: — Appeal,. by  leave,  from  the  order  of  the  Ontario 
Railway  and  Municipal  Board. 

The  only  question  involved  is  as  to  the  jurisdiction  or  power 
of  the  Board  to  make  the  order  complained  of.  We  have,  of 
course,  nothing  to  do  with  the  merits. 

Section  63(1)  of  the  Ontario  Railway  and  Municipal  Board 
Act,  1906,  provides:  ''Where  it  is  alleged  by  a  municipal  cor- 
poration having  jurisdiction  over,  or  owning,  or  maintaining  a 
highway,  along  which  a  railway  is  operated,  in  whole  or  in  part, 
under  an  agreement  between  such  municipality  and  the  company 


Digitized  by  VjOOQIC 


12 


ONTARIO  LAW  REPORTS. 


[vol. 


C.A. 
1911 

RbCity 
or  West 
Toronto 

AND 
TOBONTO 

R.W.CO. 

OazTOW.  J.A. 


operating  the  railway,  that  the  company  has  violated  or  com- 
mitted a  breach  of  such  agreement,  or  where  it  is  alleged  by  such 
company,  that  such  municipality  has  violated  or  committed  a 
breach  of  such  agreement,  the  Board  shall  hear  all  matters 
relating  to  such  alleged  violation  or  breach  of  agreement,  and 
shall  make  such  order  as  to  the  same  as  to  it  may  seem,  having 
regard  to  all  the  circumstances  of  the  case,  reasonable  and  ex- 
pedient, and  in  such  order  may  in  its  discretion  direct  the  com- 
pany or  the  municipality  to  do  such  things  as  are  necessary  for 
the  proper  fulfilment  of  such  agreement,  or  to  refrain  from 
doing  such  acts  as  constituted  a  violation  or  a  breach  thereof." 

And  sec.  64  empowers  the  Board,  *' except  when  otherwise 
expressly  provided,  notwithstanding  anything  in  this  Act,  or  the 
said  Act,  or  in  any  agreement  contained,  in  any  proceeding  under 
under  this  Act  ...  to  construe  and  determine  the  proper 
meaning  of  .  .  .  any  agreement  between  a  municipal  corpora- 
tion and  a  company,  or  between  two  or  more  companies,  and  the 
decision  of  the  Board  on  any  question  of  fact  shall  be  final." 

One  of  the  agreements  in  question  was  made  between  the 
Corporation  of  the  Town  of  Toronto  Junction,  of  the  first 
part,  and  the  Toronto  Suburban  Street  Railway  Company,  of  the 
second  part,  and  is  dated  the  11th  November,  1899,  and  was 
validated  and  confirmed  by  the  statute  63  Vict.  (1900)  ch.  103, 
in  schedule  B  of  which  it  is  set  out. 

The  other  agreement  in  question*  was  made  between  the  Cor- 
poration of  the  Town  of  Toronto  Junction,  of  the  first  part,  the 
present  appellant,  of  the  second  part,  and  the  Toronto  Subur- 
ban Street  Railway  Company,  of  the  third  part,  and  is  dated  the 
6th  October  in  the  same  year,  1899,  and  was  also  validated  and 
confirmed  by  the  same  statute,  and  is  set  out  in  schedule  D 
thereto. 

At  the  time  the  first  of  these  agreements  was  made,  the  Toronto 
Suburban  Street  Railway  Company  had  secured  franchises  enabl- 
ing it  to  run  lines  of  railway  along  certain  streets  in  the  muni- 
cipality of  Toronto  Junction,  and  it  was  apparently  proposed, 
as  appears  in  a  recital,  that,  if  the  company  became  a  party  to 
an  agreement  with  the  appellant,  under  the  terms  of  which  the 
regular  Dundas  street  service  of  the  appellant  should  be  extended 
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to  the  corner  of  Keele  and  Dundas  streets,  then,  subject  to  certain 
terms  and  conditions,  the  corporation  would,  in  substitution  for 
the  franchise  already  granted,  grant  a  new  and  more  extended 
franchise  and  make  certain  other  concessions  as  to  mileage, 
rental,  exemption  from  taxation,  and  the  supply  of  water  at  cost. 

The  second  agreement,  although  a  few  days  prior  in  date, 
seems  to  have  been  concurrently  made  to  carry  out  the  recital 
from  which  I  have  quoted.  By  it,  the  Suburban  company  and 
the  corporation,  accordingly,  granted  to  the  appellant,  for  a 
period  of  twenty-three  years  from  the  1st  September,  1908,  the 
right  to  run  cars  over  Dundas  street,  between  certain  limits 
therein  prescribed,  together  with  the  right,  in  common  with  the 
Suburban  company,  to  operate  a  **Y"  on  Keele  street  and  on 
Dundas  street.  And  the  appellant  and  the  other  parties  to  the 
agreement  each  with  the  other  agreed  (among  other  things) 
to  abide  by  and  observe  the  covenants  and  conditions  contained 
in  a  number  of  specific  clauses  in  the  other  agreement,  so  far  as 
applicable  to  that  portion  of  the  railway  to  which  the  second 
agreement  extended,  and  to  be  bound  thereby  as  if  the  same 
clauses  had  been  inserted  in  the  second  agreement  and  made 
binding  upon  the  appellant. 

The  clauses  in  the  first  agreement,  so  specified  and  incorpor- 
ated into  the  second,  are  4,  5,  8,  12,  13,  14,  15,  22,  24,  25,  34,  and 
35,  only  a  few  of  which  are  pertinent  or  need  now  be  referred  to. 

Clause  5  provides  that  the  respondent  will  from  time  to  time 
construct,  reconstruct,  and  maintain  in  repair  the  street  railway 
portion  of  the  roadways  traversed  by  the  railway,  but  not  the 
tracks,  substructure,  or  superstructure  required  for  the  railway. 

Clause  12  requires  the  company  to  construct  the  tracks  and 
superstructure  according  to  the  best  modem  practice  from  time 
to  time  in  general  use  .  .  .  and  that  all  changes  in  the  tracks, 
rails,  and  roadbed,  construction  of  new  lines  or  additions  to  old 
ones,  should  be  done  under  the  supervision  and  to  the  reasonable 
satisfaction  of  the  respondent's  engineer. 

Clause  15  provides  that  the  respondent  shall  have  the  right  to 
take  up  the  streets  traversed  by  the  railway  lines  for  all  pur- 
poses, including  altering  grades,  constructing  or  repairing  pave- 
ments, sewers,  etc.,  without  being  liable  for  compensation  or 
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damage  to  the  company,  but  the  work  to  be  proceeded  with  with 
due  diligence,  and  upon  completion  the  railway  line,  rails,  and 
substructure  should  be  left  in  substantially  the  same  state  and 
condition  as  before  the  commencement  of  such  work  or  improve- 
ments. The  other  sections  do  not  require  to  be  noted  for  the 
present  purpose. 

Clause  6  of  the  second  agreement  obliges  the  appellant  to 
operate  each  day  its  regular  Dundas  street  service  along  Dundas 
street,  between  the  easterly  limit  of  the  town  and  the  westerly 
limit  of  Eeele  street,  the  cars  to  be  those  operated  on  the  regular 
Dundas  street  service  in  the  city  of  Toronto. 

Clause  7  provides  that,  if  the  appellant  should  wilfully  fail 
for  the  space  of  one  week  to  operate  according  to  the  agreement, 
the  failure  would,  at  the  option  of  the  respondent,  work  a  forfei- 
ture of  the  franchise ;  but  the  case  of  a  failure  or  neglect  to  run 
by  reason  of  an  accident  to  the  roadbed  or  works  or  to  a  general 
strike  or  other  unavoidable  cause,  was  excepted. 

Clause  8  provides  that,  so  long  as  the  appellant  continues 
to  operate  its  cars  under  the  agreement,  the  other  company  shall 
be  relieved  of  its  obligation  to  operate ;  and  clause  10  provides 
that  this  agreement  shall  not  be  binding  on  the  Suburban  com- 
pany until  the  first  agreement  before  referred  to  is  confirmed  by 
statute. 

The  corporation,  acting  under  the  terms  of  clause  15,  took  up 
the  railway  tracks  temporarily  for  the  purpose  of  repaving  the 
street;  and,  when  the  paving  work  was  completed,  relaid  the 
track,  substantially,  as  found  by  the  Board,  as  it  was  before. 

The  track,  however,  is  old  and  worn,  and  is  out  of  repair  and 
has  become  unsafe  and  dangerous;  and  the  present  application 
was  for  an  order  compelling  the  appellant  to  construct  tracks  and 
substructure  on  Dundas  street  and  on  the  "Y's." 

The  appellant,  by  its  written  reply,  admits  that  the  track  is 
unsafe,  but  says  that  it  is  under  no  obligation  to  repair. 

The  order  made  by  the  Board  was  that  the  appellant  should 
forthwith  repair,  renew,  and  restore  to  a  suitable  and  satisfac- 
tory condition  the  tracks  and  substructure  in  use  upon  that 
portion  of  Dundas  street  between  the  easterly  limit  of  the  former 
city  of  West  Toronto  and  the  westerly  limits  of  Keele  street 
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north  of  Dundas  street,  and  on  Dundas  street  west  of  Keele 
street,  over  which  the  appellant  operates  its  cars. 

One  of  the  appellant's  main  contentions  was,  that  there  was 
no  jurisdiction  or  power  to  make  the  order,  in  the  ahsence  from 
the  record  of  the  Toronto  Suburban  Street  Railway  Company; 
and,  while  in  some  respects  it  would  have  been  more  satisfactory 
to  have  had  that  company  also  served  and  represented  upon  the 
application,  the  failure  to  do  so  is  not,  in  my  opinion,  fatal.  The 
appellant,  it  is  reasonably  clear  from  a  perusal  of  the  agreement, 
was  intended  to  be  substituted  for  and  to  assume  the  obligations 
of  the  Toronto  Suburban  Street  Railway  Company,  in  respect  of 
that  portion  of  the  latter 's  line  of  railway  covered  by  the  agree- 
ments; indeed,  it  is  only  to  the  appellant  that  the  extended 
franchise  was  granted  by  the  corporation,  and  not  to  both  com- 
panies. And  if,  as  between  themselves,  the  appellant  is  entitled 
to  any  relief  over  against  the  other  company,  the  right  to  such 
relief  will  not  be  prejudiced  by  the  order. 

The  duty  to  maintain  and  repair  the  track  or  line  of  railway 
is  unfortunately  not  clearly  expressed  in  the  agreements,  al- 
though there  can  be  no  reasonable  doubt,  reading  the  whole, 
where  such  duty  was  intended  to  lie. 

Under  clause  5,  the  corporation  assumes  the  duty  of  con- 
structing, reconstructing,  and  maintaining  in  repair  the  street 
railway  portion  of  the  roadway  on  the  streets  traversed  by  the 
railway  system,  but  not  the  tracks,  substructure,  or  superstruc- 
ture required  for  the  railway.  And  by  clause  15,  the  latter 
part,  it  is  provided  that  **in  the  event  of  the  company  desiring 
to  make  any  repairs  or  alterations  in  the  ties,  stringers,  rails, 
turnouts  or  curves  on  paved  streets  the  portion  of  the  roadway 
torn  up  in  so  doing  shall  be  repaved  by  the  corporation,  but  at 
the  expense  of  the  company." 

These  clauses  clearly  seem  to  imply,  if  they  do  not  express, 
that  the  duty  to  maintain  and  repair  the  railway  line  shall  rest 
upon  the  operating  company,  and  certainly  in  no  sense  upon 
the  corporation. 

Clause  12,  chiefly  relied  on  by  the  respondent,  is  somewhat 
halting.  *' Construct"  is  a  proper  word  to  use  when  a  line  of 
railway  is  to  be  built,  but,  once  it  is  built,  as  this  was  when  the 
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agreement  was  made,  it  is  not  easy  to  give  it  at  least  its  primary- 
meaning.  And  yet  it  clearly  must  have  been  intended  to  mean 
something  important  in  furtherance  of  the  purposes  of  the  agree- 
ment. And,  after  much  consideration,  the  only  reasonable  mean- 
ing I  can  conceive  of  as  applied  to  the  circumistances  is,  ''con- 
struct from  time  to  time,"  or,  in  other  words,  ''construct  and 
maintain,"  which  construction,  if  I  am  right,  is  sufficient  for  the 
respondent's  purposes,  and  does,  I  believe,  no  violence  either  to 
the  intention  or  to  the  language  which  the  parties  have  used. 
The  clause  even  seems,  by  its  terms,  to  anticipate,  not  merely 
original  construction,  but  necessary  reconstruction,  for  it  says 
".  .  .  .  shall  construct  .  .  .  according  to  the  best 
modern  practice  from  time  to  time  in  general  use,"  etc.  Such 
language,  confined  only  to  original  construction,  would  be,  I 
think,  quite  inappropriate. 

But  the  matter  does  not  entirely  rest  upon  the  obligations 
contained  in  the  agreements  between  the  parties.  The  railway 
is  a  street  railway,  within  sec.  2(21)  of  the  Ontario  Railway 
Act,  1906 ;  and  sec.  164,  which  provides  for  the  case  of  a  railway 
become  dangerous  from  lack  of  repairs  or  renewals,  expressly 
applies  to  street  railways.  The  Board,  after  the  present  proceed- 
ings began,  as  appears  in  the  judgment  of  the  Chairman, 
directed  its  own  engineer  to  make  an  inspection  and  report,  as 
required  by  that  section ;  and  upon  that,  as  well  as  upon  the  evi- 
dence adduced  on  the  subsequent  hearing,  the  order  was  based. 
Power  to  deal  with  such  a  situation,  that  is,  of  danger  to  the 
public  using  the  railway,  is  not  necessarily  based  upon  an  agree- 
ment between  the  municipality  and  the  railway  company,  but  is 
clearly  intended  to  be  invoked  for  the  protection  of  the  public, 
any  member  of  which  may  be  the  complainant.  And,  in  addition^ 
it  is  not,  I  think,  beyond  question  that  the  Ontario  Railway  and 
Municipal  Board  Amendment  Act,  1910,  passed  while  the 
proceedings  were  pending,  but  before  the  hearing,  under  which 
the  powers  of  the  Board  were  considerably  enlarged,  does  not 
apply.  By  sec.  7,  sees.  2,  3,  5,  and  6  are  made  applicable  to 
street  railways.  And  by  sec.  2  the  Board  is  empowered  to  act 
after  hearing,  either  upon  a  complaint,  or  upon  its  own  motion. 
The  effect  seems  to  be  to  modify  the  general  rule  that  pending 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


17 


proceedings  are  not  to  be  affected  by  new  legislation  unless  that 
intention  clearly  appears.  And,  as  significant  of  such  an  inten- 
tion, in  addition  to  the  new  power  given  to  act  upon  its  own 
motion,  sec.  65  of  the  Ontario  Railway  and  Municipal  Board  Act, 
1906,  which  declared  that  the  Act  should  not  affect  any  action  or 
other  proceeding  pending  when  the  Act  came  into  force,  is,  by 
sec.  8,  repealed. 

Upon  the  whole,  I  am  clearly  of  the  opinion  that  the  Board 
had  power  and  jurisdiction  to  make  the  order,  and  that  this 
appeal  should  be  dismissed  with  costs. 


C.A. 
1911 

Re  City 
OF  West 
Toronto 

AND 

Toronto 
R.W.CO. 

OaxTOw,  J.A. 


[IX  THE  COURT  OF  APPEAL.] 

Re  McAllister. 

Will — Construction — Devise — "Trustee  of  his  Heirs" — Legal  Estate  for 
Life — Equitable  Estate  in  Remainder — Rule  in  Shelley's  Case — Direc- 
tion for  Conversion  of  Estate — Bequest  of  Personalty — Life  Interest 
in  Part  of  Estate. 

Held,  by  the  majority  of  the  Court,  affirming  the  judgments  of  Riddell, 
J.,  and  a  Divisional  Court,  24  O.L.R.  1,  that  the  rule  in  Shelley's  case 
did  not  apply  to  the  devise  to  the  testator's  son  H.,  and  that  H.  took 
under  the  will  a  legal  estate  for  his  life  and  an  equitable  estate  in 
remainder  for  those  who  should  be  his  heirs  at  the  time  of  his  death. 

Per  Macee,  J.A.: — If  the  devise  were  to  be  treated  as  a  devise  of  realty, 
the  limitations  were  such  as  to  give  the  equitable  fee  simple  to  H., 
the  legal  estate  being  in  the  executors,  if  not  outstanding  in  mort- 
gagees; and,  if  the  legal  estate  was  not  vested  in  the  executors  or 
mortgagees,  H.  would  be  entitled  to  the  legal  and  equitable  estate  in 
fee  simple.  But,  looking  at  all  the  provisions  of  the  will,  it  appeared 
that  the  testator  contemplated  conversion  of  his  estate;  and,  there- 
fore, it  should  all  be  deemed  personalty.  Treating  the  gift  as  a  be- 
quest of  personalty,  it  was  not  to  be  governed  by  the  same  rules  as  a 
devise  of  realty  or  one  of  mixed  realty  and  personalty;  and  the  con- 
clusion was  the  same  as  that  of  the  majority  of  the  Court,  viz.,  that  H. 
should  be  declared  entitled  to* a  life  interest  only. 

Appeal  by  Harmon  McAllister  from  the  order  of  a  Divisional 
Court  affirming  the  order  of  Riddell,  J.,  upon  a  summary  appli- 
cation under  Con.  Rule  938,  determining  certain  questions  aris- 
ing in  the  administration  of  the  estate  of  John  James  McAllister, 
deceased,  as  to  the  proper  construction  of  his  will :  24  O.L.R.  1. 

September  19.  The  appeal  was  heard  by  Moss,  C.J.O.,  Gar- 
row,  Maclaren,  Meredith,  and  Maqee,  JJ.A. 

2 — XXV.   O.L.B. 


1911 
Nov.  4. 
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C.  A.  E,  D,  Armour,  K.C.,  for  the  appellant.    The  only  question  for 

^^^^         decision  by  the  Court  is,  whether  the  appellant,  under  the  will 
Rb  in  question,  took  the  whole  estate  in  the  interest  devised  to  him, 

■  or  a  life  estate  merely.  It  is  submitted  that  by  virtue  of  the 
rule  in  Shelley's  case  the  appellant  took  the  whole  estate,  inas- 
much as  under  the  will  he  was  entitled  to  the  whole  legal  and 
beneficial  interest  for  his  life,  which  after  his  death  descends  to 
his  heirs.  The  judgments  appealed  from  are  wrong  in  holding 
that  the  limitation  to  the  heirs  of  the  appellant  was  an  equit- 
able estate,  as  it  cannot  vest  during  his  lifetime,  but  will  vest  as 
a  legal  estate  in  possession  at  his  death.  The  authorities  cited  by 
the  learned  Chancellor  are  distinguishable  from  the  case  at  bar. 
Reference  was  made  in  this  connection  to  Greaves  v.  Simpson 
(1864),  10  Jur.  N.S.  609;  Evans  v.  Evans,  [1892]  2  Ch.  173; 
Haight  v.  Dangcrfield  (1903),  5  O.L.R.  274;  Merest  v.  Jatnes 
(1821),  6  Madd.  118;  Collier  v.  McBean  (1865),  34  Beav.  426. 
Reference  was  also  made  to  Re  Thomas  (1901),  2  O.L.R.  660. 

/.  F.  Hellmuth,  K.C.,  for  the  infant  respondent,  argued  that 
the  case  at  bar  was  not  governed  by  the  rule  in  Shelley's  case, 
and  relied  on  the  reasons  given  and  the  cases  cited  by  the  learned 
Judges  in  the  Courts  below. 

E,  F,  Lazier,  for  the  executors,  submitted  the  rights  of  his 
clients  to  the  Court. 

November  4.  Moss,  C.J.O. : — The  question  for  decision  in 
this  appeal  is  admitted  to  be  one  of  some  diflSculty.  It  arises  out 
of  the  terms  of  one  clause  of  the  will  of  John  James  ]VIcAllister. 

For  the  most  part,  the  will  is  couched  in  language  quite  suffi- 
ciently appropriate  and  accurate  to  express  in  intelligible  fashion 
the  testator's  intentions  and  wishes.  But  in  the  concluding  sen- 
tence of  the  4th  clause,  the  draftsman  appears  to  have  lapsed 
into  language  which,  when  contrasted  with  the  rest,  appears 
loose  and  vague.  Whatever  may  have  been  the  testator's  inten- 
tion, in  penning  it  there  is  a  failure  to  give  clear  expression  to 
that  intention.  It  almost  seems  as  if  it  was  an  afterthought, 
written  by  some  one,  perhaps  the  testator  himself,  not  skilled  in 
the  expression  of  testamentary  desires.  The  introduction  of  this 
sentence  has  given  rise  to  the  whole  difficulty.  The  provisions 
and  directions  in  the  other  parts  of  the  will  are  clear  and  Intel - 
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ligible.  The  testator  was,  it  appears,  possessed  of  both  real  and  C«  '^• 
personal  property,  and  he  gave  his  wife  an  estate  for  life  in  the  -^^ 
whole,  with  certain  directions  as  to  the  application  of  some  of  Re 

the  funds,  and  as  to  sale  of  the  real  estate  in  the  discretion  of 
his  executors.  The  remainder  expectant  upon  the  termination  of  ^°"'  ^•'^•^* 
his  wife's  life  estate  was  still  to  be  disposed  of,  and  this  was 
dealt  with  by  the  4th  clause  as  follows:  **Upon  the  death  of  my 
said  wife  I  give  devise  and  bequeath  all  my  real  and  personal 
property  whatsoever  and  wheresoever  situate  ipcluding  the  prin- 
cipal money  of  the  proceeds  of  my  real  estate  (should  it  be 
sold)  and  of  the  said  life  insurance  or  all  such  stocks  bonds  or 
securities  should  the  estate  be  sold  and  invested  as  provided 
mider  clause  three  (3)  of  this  will  to  my  three  children,  Harmon, 
John,  and  Sarah  Annie  Greer,  share  and  share  alike  .  .  ." 
Up  to  this  point  there  is  no  want  of  certainty,  nor  is  there  any 
difficulty  in  gathering  the  meaning  of  the  language.  But  then 
comes  the  following,* 'subject  nevertheless  as  to  the  share  therein 
of  my  son  Harmon  that  he  shall  hold  the  same  as  trustee  of  his 
heirs  and  use  the  income  as  he  may  see  fit  and  that  he  shall  not 
be  accountable  for  the  expenditure  of  such  income  but  that  it 
shall  be  left  entirely  to  his  judgment  and  discretion." 

The  difficulty  is  to  ascertain  the  nature  and  extent  of  the 
limitation  thus  expressed  with  regard  to  the  interest  given  to 
Harmon  McAllister  in  the  one-third  share  of  the  testator's  estate. 

As  has  been  frequently  said,  the  first  duty  of  the  Court  in 
expounding  a  will  is  to  ascertain  what  is  the  meaning  of  the 
words  used  by  the  testator,  i.e.,  what  is  the  meaning  of  that 
which  he  has  actually  written,  not  forgetting  to  attribute  to 
technical  terms  or  words  of  known  legal  import  their  proper  legal 
effect,  unless  something  is  found  to  satisfy  the  mind  that  they 
were  meant  by  the  testator  to  be  used  in  some  other  sense,  and 
to  shew  what  that  sense  is:  Roddy  v.  Fitzgerald  (1858),  6  H.L.C. 
823,  per  Lord  Wensleydale,  p.  876.  By  this  means  the  testator's 
intention  is  got  at,  and  it  then  remains  to  ascertain  in  what 
manner  effect  shall  be  given  to  the  intention. 

The  language  of  the  portion  of  the  4th  clause  of  the  will  now 
mider  consideration  is  peculiar.  It  is  quite  plain  that  the  testa- 
tor intended  to  cut  down  or  limit  the  estate  or  interest  of  Harmon 
which  the  earlier  words  of  the  clause  would,  if  left  unqualified. 
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C.A.  have  vested  in  him.  This  object  is  sought  to  be  expressed  by 
^^^^  declaring  that  as  to  the  one-third  share  expressed  in  the  earlier 
Rb  part  of  the  clause  to  be  given  to  Harmon,  ''he  shall  hold  the  same 

^    ^ *  as  trustee  of  his  heirs."    According  to  this,  the  intention  was, 

Hon,  oj.a  tjjj^^  lie  was  not  to  hold  the  share  for  himself,  but  for  others.  But 
for  the  subsequent  directions  as  to  his  enjoyment  of  the  income, 
this  might  have  deprived  him  of  all  beneficial  interest,  just  as  a 
gift  or  devise  to  A.  to  hold  as  trustee  for  B.,  without  more,  would 
leave  A.  without  any  beneficial  interest.  It  is  plain  that  the 
testator  did  not  intend  to  give  the  estate  wholly  to  Harmon,  but 
to  constitute  him  a  trustee  of  the  whole,  leaving  to  him  the  en- 
joyment of  the  income  until  the  interest  of  the  cestuis  que  trust 
vested  in  possession.  Does  the  nomination  of  Harmon's  "heirs'* 
as  the  cestuis  que  trust  enlarge  the  beneficial  interest  intended 
to  be  given  to  Harmon  by  operation  of  the  rule  in  Shelley's  case, 
or  otherwise! 

I  do  not  think  that  such  is  the  effect.  It  seems  to  me  that  the 
rule  in  Shelley's  case  does  not  apply,  under  the  circumstances. 

Reading  the  devise  to  Harmon  as  a  whole,  the  effect  is, 
that  he  is  to  hold  the  entire  estate  as  trustee,  with  the  right  to 
use  the  income  without  being  accountable  to  any  one  for  its  ex- 
penditure. The  testator's  design  appears  to  have  been  to  pre- 
serve the  estate  for  such  persons  as  would  at  Harmon's  death  be 
his  heirs,  preserving  to  him  the  enjoyment  of  the  income  in  the 
meantime. 

If  this  design  could  only  be  accomplished  by  regarding  the 
word  ** heirs"  as  embracing  the  whole  series  of  heirs  in  a  course 
of  devolution,  then,  in  order  to  give  effect  to  the  intention,  it 
might  be  necessary  that  the  word  ''heirs"  should  be  read  as  a 
word  of  limitation,  and  not  of  purchase.  But  the  operation  of 
the  trust  is,  I  think,  sufficient  to  carry  the  estate  to  the  intended 
beneficiaries,  when  the  period  of  their  ascertainment  arrives, 
thus  excluding  the  necessity  for  resorting  to  the  other  con- 
struction. 

It  may  be  that,  in  view  of  the  directions  following  the  declara- 
tion that  Harmon  is  to  hold  as  trustee  of  his  heirs,  the  latter 
word  ought  to  be  read  as  meaning  "children" — a  reading  which 
would  not  assist  the  contention  made  on  Harmon's  behalf. 
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The  question  is  one  not  wholly  free  from  doubt;  but,  upon  C.A. 

the  best  consideration  I  can  give  it,  I  am  unable  to  say  that  the  ^^^^ 

judgment  appealed  from  is  wrong.  Rb 

I,  therefore,  think  that  the  appeal  must  be  dismissed.  

M08B.  O.J.O. 

Garrow  and  Maclabbn,  JJ.A.,  concurred. 

Meredith,  J.A.  : — There  can  be  no  doubt  that  the  testator  did 
not  intend  that  his  son  Harmon  should  take  the  property  in 
question  absolutely;  it  is  quite  clear  that  he  intended  that 
Harmon  should  take  a  less  interest  than  that  given  to  his  brother 
John  and  sister  Sarah:  I  can  have  no  doubt  that  the  testator 
meant  that  his  son  Harmon  should  take  a  life  estate  at  most ;  and 
that  his  heirs — ^whatever  he  meant  by  that  word — were  to  take 
the  residue. 

This  is  hardly  disputed ;  but  it  is  said  that,  by  reason  of  the  ' 
rule  in  Shelley's  case,  Harmon  must  take  absolutely:  and,  if 
that  rule  does  apply,  there  can  be  no  doubt  that  the  purpose  of 
the  testator  must  fail ;  but  the  rule  does  not  apply  if  the  words 
**his  heirs"  mean  his  children,  or  anything  less  than  his  heirs 
generally ;  or  if  the  estate  of  Harmon  be  a  legal  one  and  that  of 
the  heirs  an  equitable  one. 

Without  considering  the  former  question,  it  seems  to  me  that 
the  estate  of  Harmon  is  a  legal  one — for  life,  and  that  of  *'his 
heirs"  an  equitable  one — to  the  remainder,  and  so  the  rule 
does  not  apply ;  and,  therefore,  effect  may  be  given  to  the  inten- 
tion of  the  testator,  notwithstanding  that  obstinate  rule,  which, 
though  it  may  sometimes  work  for  good,  sometimes  does  much 
mischief,  making  a  new  will  directly  opposed  to  the  testator's 
intention. 

I  would  dismiss  the  appeal. 

Magee,  J.A. : — The  testator,  John  James  McAllister,  died  in 
1904.  It  does  not  appear  that  any  caution  has  been  registered 
by  his  executors  so  as  to  prevent  the  real  estate  vesting  in  those 
entitled  under  the  will. 

If  this  could  be  looked  upon  as  a  direct  devise  of  real  estate, 
I  am  of  the  opinion  that  Harmon  McAllister  would  be  entitled  to 
an  equitable  fee  simple  in  one  third,  or  else  to  the  beneficial 
legal  fee  simple. 
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C.  A.  I  will  leave  out  of  consideration  the  fact  that  the  will  refers 

^^^^         to  the  existence  of  mortgages  upon  the  property,  because  it  is 

Re  not  shewn  that  such  mortgages  were  outstanding  at  the  testa- 

■  ^-^^'^^'  tor's  death,  and  it  does  not  appear  what  their  nature  was.    If  the 

Magee.j.A.      leggl  cstatc  was  outstanding  in  the  mortgagee,   then  all  the 

limitations  under  the  will  would  be  equitable,  and  the  rule  in 

Shelley's  case  would  not  be  prevented  from  taking  effect  by  the 

fact  that  one  limitation  was  equitable  and  the  other  legal.    See 

In  re  White  and  Hindle's  Contract  (1877),  7  Ch.  D.  201. 

The  effect  of  the  various  clauses  in  the  will  was,  however,  such 
as,  in  my  view,  to  give  the  executors  the  legal  estate  in  the 
realty.  There  was  no  direct  devise  to  them.  If  there  had  been, 
the  power  and  directions  to  sell  would  have  implied  that  they 
were  not  to  be  mere  devisees  to  uses,  but  that  the  legal  estate  was 
to  remain  in  them,  instead  of  passing  to  the  beneficiaries: 
Richardson  v.  Harrison  (1885),  16  Q.B.D.  85. 

But  the  testator  must  be  taken  to  have  known  that  his  realty 
would,  under  the  Devolution  of  Estates  Act,  vest  in  the  executors. 
He  evidently  intended  that  during  his  wife's  life  they  might 
hold  the  estate  *' intact."  He  gave  them  power  to  dispose  of  it 
at  any  time  and  receive  and  invest  the  proceeds  or  place  them 
with  a  trust  company;  he  authorised  them  to  discontinue  the 
services  of  his  son  in  the  management,  and  to  determine  what 
the  son  should  be  paid  out  of  the  revenue,  and  to  apply  part  of 
his  personalty  towards  reduction  of  the  mortgages;  he  directed 
them,  at  his  wife 's  death,  to  sell  and  divide  the  proceeds,  or,  if  so 
arranged,  apportion  or  divide  the  property.  These  powers  and 
duties  imply  not  merely  that  the  executors  were  to  have  a  power, 
but  that  they  were  to  retain  by  the  force  of  the  will  the  estate 
which  the  statute  vested  in  them  to  enable  them  to  exercise  and 
perform  those  powers  and  duties — ^just  as  if  there  had  been  a 
devise  to  them.  To  continue  this  estate  thus  implied  in  them,  it 
would  not  be  necessary  to  register  a  caution.  In  this  view,  the 
legal  estate  in  the  whole  fee  simple  was  vested  in  the  trustees, 
and  the  other  limitations  would  be  of  equitable  estate. 

What  then  are  the  other  limitations?  He  evidently  intended 
his  debts  and  the  expenses  and  the  interest  on  the  mortgages  to 
be  paid  out  of  either  the  income  or  the  corpus  of  the  estate,  but 
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out  of  which  may  be  a  question.  He  gives  the  wife  a  life  estate ;  ^-  '^• 
then,  after  her  death,  he  gives  all  his  real  and  personal  property,  ^^^^ 
including  the  proceeds  of  the  realty,  if  sold,  and  the  securities  Rb 

and  life  insurance,  to  his  three  children,  Harmon,  John,  and    *     

Sarah,  share  and  share  alike.  If  the  will  had  stopped  there, 
they  would  each  have  taken  one-third  in  fee  simple.  But  it 
goes  on  to  add,  ''subject  nevertheless  as  to  the  share  therein 
of  my  son  Harmon  that  he  shall  hold  the  same  as  trustee  of  his 
heirs  and  use  the  income  as  he  may  see  fit  and  that  he  shall  not 
be  accountable  for  the  expenditure  of  such  income  but  that  it 
shaU  be  left  entirely  to  his  judgment  and  discretion." 

It  is  not  disputed  that  Harmon  would,  under  this,  take  at 
least  a  life  interest  in  the  realty,  if  really  passed,  nor  that  the 
remainder  after  his  life  interest  was  devised  to  him  to  hold  in 
trust  for  his  heirs.  Then,  would  the  interest  of  the  heirs  be  any 
different  because  the  devise  was  to  him,  instead  of  to  some  one 
else,  to  hold  in  trust  for  them?  I  cannot  see  that  it  would  in 
any  way — nor  do  I  think  that  the  words  "to  hold  as  trustee  of '^ 
differ  in  effect  from  the  words  **in  trust  for."  If  real  property 
is  simply  devised  to  A.  in  trust  for  B.,  it  goes  to  B.,  whether 
it  is  a  legal  or  equitable  estate.  Equally,  if  the  devise  is  to  A. 
in  trust  for  the  heirs  of  B.,  it  goes  to  those  heirs.  If  the  devise  is 
not  in  that  simple  form,  but  there  is  something  to  imply  that  the 
estate  is  intended  to  remain  in  A.  in  order  that  some  purpose  of 
the  will  may  be  carried  out,  then,  of  course,  effect  must  be  given 
to  that.  The  result  is  well  illustrated  by  the  two  cases  of  In  re 
Hart's  Estate,  [1883]  W.N.  164,  and  Richardson  v.  Harrison,  16 
Q.B.D.  85.  In  both  there,  in  effect,  was  a  devise  to  A.  (in  de- 
fault of  appointment)  to  the  use  of  the  testator's  daughter  for 
life  for  her  separate  use  and  after  her  decease  in  trust  for  her 
heirs.  In  the  former  case  it  was  held  that,  because  the  daughter's 
life  estate  was  only  an  equitable  one,  it  did  not  coalesce  with  the 
remainder  to  the  heirs  so  as  to  give  her  the  fee.  That  was  fol- 
lowed in  the  latter  case  by  the  Queen's  Bench  Division;  but,  on 
appeal,  it  was  pointed  out  that  the  will  before  the  Court  con- 
tained a  power  to  A.  to  sell,  and  therefore  the  legal  estate  was 
intended  to  remain  in  him,  and  therefore  both  the  life  estate  of 
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C.  A.         the  daughter  and  the  remainder  to  her  heirs  were  equitable,  and 

^^^^         coalesced  under  the  rule  in  Shelley's  ease,  and  she  took  the 

rb  equitable  fee  simple. 
MoAlusteb         _    ^,  ,  .,  ,   ..  » TT 
In  the  present  case,  there  are  no  duties  or  powers  of  Harmon 

*****'•  ''^  McAllister  from  which  it  can  be  inferred  that  the  estate  was  not 
intended  to  pass  to  the  heirs,  whether  it  was  legal  or  equitable. 
True,  there  is  a  power  given  to  him  and  his  brother  and  sister 
conjointly  to  arrange  a  division,  but  that  does  not  require  an 
estate  in  Harmon — it  only  designates  the  lands  in  which  the 
estate  is  to  exist ;  and,  indeed,  if  a  conveyance  from  the  executors 
were  necessary,  as  I  think  it  would  be,  the  arrangement  would 
be  preliminary  to  the  conveyance  and  the  limitations  therein, 
and  would  have  to  do,  not  with  the  form  or  effect  of  the  limita- 
tions, but  only  with  the  parcels.  True,  also,  that  the  whole  realty 
and  personalty  is  in  the  first  place  given  to  Harmon,  John,  and 
Sarah,  but  Harmon's  share  is  at  once  differentiated  from  the 
others  and  its  destination  declared. 

Nothing  was  in  all  probability  farther  from  thfe  testator's 
mind  than  the  idea  that  the  land  would  not  vest  in  Harmon's 
heirs.  He  was  evidently  wishing  to  guard  against  it  going  else- 
where and  to  secure  that  Harmon  would  transmit  it  to  them. 
What  he  had  in  mind  by  '* heirs"  may  be  a  matter  of  conjecture 
— possibly  heirs  of  the  body,  possibly  only  children — perhaps 
he  never  considered  whether  Harmon's  heir  might  not  be  a 
distant  relation — we  can  only  look  at  his  will. 

If  the  estate  was  given  to  the  heirs  as  heirs,  and  not  as  per- 
sons, and  given  in  remainder  after  the  life  estate  to  Harmon, 
then  the  rule  in  Shelley's  case  steps  in  and  says  that  the  two 
coalesce  unless  they  differ  in  character  as  being  legal  or  equit- 
able. If  the  legal  estate  was  in  a  mortgagee,  or  if  it  remained 
vested  in  the  executors,  then  both  the  limitations  were  equitable. 
If  the  legal  estate  was  in  the  testator,  and  if  the  executors  did 
not  take  the  legal  estate  or  took  it  for  only  the  life  of  the  wife, 
then  both  the  limitations  would  be  legal.  In  either  case  Harmon 
would  have  the  beneficial  fee  simple. 

In  Herrick  v.  Franklin  (1868),  L.R.  6  Eq.  593,  we  have  an 
instance  where  the  life  tenant  was  the  trustee.  The  testator 
directed  his  real  and  personal  estate  remaining  at  his  wife's 
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death  to  be  placed  in  trust,  and  he  appointed  his  son  and  daugh-  <^-  A. 
ter  (with  the  wife)  trustees,  and,  subject  to.  making  provision  ^^^^ 
for  a  lunatic  brother,  they  were,  after  the  wife's  death,  to  receive  Rb 

the  income,  and,  after  their  decease,  their  heirs.  The  Vice- 
Chancellor  held  that  the  son  and  daughter  were  jointly  en- 
titled to  the  real  estate  in  fee,  and  that  they  had  a  life  interest  in 
the  personalty.  But  he  declined  to  decide  whether  their  heirs 
were  entitled  to  the  personalty  after  the  life  estate.  In  Comfort 
V.  Brown  (1878),  10  Ch.  D.  146,  Bacon,  V.-C,  refused  to  accept 
that  as  a  decision  that  the  personalty  also  did  not  go  absolutely  to 
the  son  and  daughter.  But  I  am  at  present  dealing  only'  with 
the  realty. 

If  I  am  right  that  the  life  estate  and  the  remainder  would 
coalesce,  it  is  manifest  that  such  a  result  was  not  in  the  testa- 
tor's mind.  It  would  put  Harmon  on  the  same  footing  as  his 
brother  and  sister.  He  intended  Harmon  to  have  a  life  estate. 
But  such,  no  doubt,  was  the  intention  of  very  many  of  the 
testators  to  whose  wills  the  rule  in  Shelley's  case  has  been 
applied.  That  rule  may  have  a  beneficial  side,  in  occasionally 
preventing  the  tying  up  of  property,  and  Courts  have  some- 
times not  been  disposed  to  strain  construction  to  prevent  its 
application ;  while,  on  the  other  hand,  we  find  comments  such  as 
those  of  Lord  Esher,  M.R.,  who,  in  following  it  in  Richardson  v. 
Harrison,  said  (16  Q.B.D.  at  p.  104)  :  *'I  have  heard  some  Judges, 
say  that  in  their  opinion  it  was  the  most  unjust  decision  that  ever 
was  come  to.  I  shall  not  give  that  as  my  view :  but  it  is  a  deci- 
sion which  I  never  could  understand  how  anybody  could  come 
to.'' 

In  truth,  however,  the  rule  being  a  rule  of  law  and  not  of  con- 
struction, it  is  actually  necessary  to  ascertain  the  intention  of 
the  testator  before  the  rule  of  law  can  be  applied.  If  he  intends 
the  estate  to  go  to  A.  for  life,  and  then  to  his  heirs  as  heirs  and 
not  as  persons,  the  law  attaches  a  consequence  to  his  intent  which 
perhaps  he  did  not  foresee,  but  for  which  it  has  to  rely  upon  his 
own  words. 

The  judgment  of  the  Divisional  Court  was  based  upon  two 
grounds:  first,  that,  because  Harmon  took  a  legal  estate  for  life 
and  the  heirs  only  an  equitable  remainder,  therefore  the  two 
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C.A.  could  not  coalesce;  and,  second,  that  the  word  ** heirs"  was  in- 
^^^^  tended  to  describe  the  persons  who  would,  on  Harmon's  death, 
Rb  be  entitled  to  his  real  estate. 

As  already  stated,  the  reasons  for  the  first  conclusion  did  not, 
uagee.  j.A.  jj^  jjjy  vicw,  cxist ;  and  as  to  the  second  ground,  I  am  unable  to 
find  here  any  expression  or  intimation  which,  upon  the  authori- 
ties, would  enable  the  Court  to  interpret  the  word  ** heirs''  as  a 
word  of  purchase  and  not  a  word  of  limitation. 

The  cases  referred  to  in  the  judgment  are  hardly  applicable. 
In  Greaves  v.  Simpson,  10  Jur.  N.S.  609,  the  limitation  was  to 
the  heir  or  heiress  at  law,  his  or  her  heirs  and  assigns  forever. 
In  Evans  v.  Evans,  [1892]  2  Ch.  173,  it  was  to  such  person  or 
persons  as  at  the  decease  of  the  life  tenant  should  be  his  heir  or 
heirs  at  law  and  the  heirs  and  assigns  of  such  person  or  persons. 
In  Haight  v.  Dangcrfield,  5  O.L.R.  274,  it  was  to  the  life  ten- 
ants' respective  lawful  heirs  then  surviving  them  share  and  share 
alike.  The  difference  is  manifest  between  those  cases  and  the 
present  one,  in  which  the  limitation  is  to  the  ** heirs"  simpliciter. 

The  result  of  the  decisions  as  to  the  rules  of  construction 
applicable  is  stated  in  Theobald  on  Wills,  7th  ed.  (1908),  pp. 
417,  419,  420:  '*  A.  Where  the  words  *  heirs'  or  *  heirs  of  the  body' 
are  used  in  the  limitation  of  the  inheritance  the  rule  (in  Shelley's 
case)  applies — although  the  limitation  of  the  freehold  to  the 
ancestor  may  be  followed  by  words  clearly  indicating  an  inten- 
*tion  that  his  estate  should  be  for  life  only  .  .  .  The  words 
*  heirs'  or  *  heirs  of  the  body'  will,  however,  be  construed  as  words 
of  purchase :  1.  When  words  of  limitation  are  superadded  to  them 
inconsistent  wnth  the  nature  of  the  descent  pointed  out  by  the 
first  words,  as  where  the  limitation  is  to  a  man  for  life,  and  after 
his  decease  to  the  use  of  his  heirs  and  the  heirs  female  of  their 
bodies  ...  2.  Where  the  testator  has,  either  by  express  words, 
or  by  implication,  interpreted  the  meaning  he  intended  to  convey 
by  the  term  *  heirs'  or  *  heirs  of  the  body,'  those  words  may  be 
words  of  purchase."  The  learned  writer  refers  to  numerous 
examples  in  which  the  context  shewed  that  the  testator  meant  by 
** heirs,"  children,  sons,  etc.  There  is  here,  however,  nothing  on 
which  to  base  such  an  interpretation  of  the  word. 

The  conclusion  to  which  I  come,  therefore,  is,  that  if  it  were 
to  be  treated  as  a  devise  of  realty,  the  limitations  are  such  as  to 
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give  the  equitable  fee  simple  to  the  son  Harmon,  the  legal  estate  C.  A. 
being  in  the  executors,  if  not  outstanding  in  mortgagees;  and  ^^^^ 
that,  if  the  legal  estate  is  not  vested  in  the  executors  or  mort-  Rh 

gagees,  Harmon  would  be  entitled  to  the  legal  and  equitable 
estate  in  fee  simple. 

But  there  arises  the  question  whether  this  can  be  deemed  a 
devise  of  realty.  Upon  the  death  of  the  wife,  the  will  directs 
the  executor  to  sell,  unless  by  unanimous  agreement  the  children 
can  arrange  with  the  executor  to  apportion  and  divide  the  pro- 
perty without  sale.  But,  before  giving  this  direction,  the  testator 
gives  all  his  real  and  personal  property  to  his  three  children, 
share  and  share  alike.  That  was  his  main  object.  The  question 
of  division  would  arise,  and  he  provided  for  that  by  the  direction 
to  sell  unless  arranged  to  dispense  with  sale.  He,  therefore, 
contemplated  that  the  lands  might  not  be  sold  at  all.  Apart  from 
that  provision  in  the  will,  if  the  property  were  given  to  the  three 
children  absolutely,  they  would  have  the  right  to  prevent  a  sale, 
and  to  caU  for  a  conveyance  to  them  from  the  trustees,  if  the 
legal  estate  were  vested  in  the  latter:  Meek  v.  Devinish  (1877), 
6  Ch.  D.  566.  But  that  right  is  irrespective  of  the  testator's  in- 
tention. We  have  to  see  whether  he  intended  the  property  to  be 
considered  realty  or  personalty.  If  there  were  an  imperative 
direction  to  sell,  then  it  would  have  to  be  deemed  personalty: 
Doughty  v.  Bull  (1725),  2  P.  Wms.  320,  in  which  there  was  a 
devise  to  trustees;  and  In  re  Raw  (1884),  26  Ch.  D.  601,  in  which 
there  was  a  direction  to  the  executors  to  sell  without  a  devise  to 
them;  and  Burrell  v.  Baskerfield  (1849),  11  Beav.  525,  in  which 
there  was  an  implied  trust  as  well  as  power.  Here  we  have  the 
direction  to  sell.  As  already  mentioned,  I  think  also  that  there 
was  the  implied  devise  to  the  trustees;  but,  at  all  events,  there 
was  the  direction  to  sell.  That  was  what  was  to  be  done,  unless 
it  was  interfered  with  in  the  way  specified,  that  is,  by  the  unani- 
mous consent  of  the  three  children  and  arrangement  with  the 
executor.  If  it  were  an  absolute  devise  to  Harmon,  as  well  as 
to  his  brother  and  sister,  the  three  could,  as  already  mentioned, 
prevent  a  sale,  and  could  decide  to  accept  the  property  as  realty : 
Meek  v.  Devinish,  supra;  and  see  In  re  Davidson  (1879),  11 
Ch.  D.  341.    But,  whether  so  prevented  or  prevented  under  the 
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C.A.  will,  it  would  be  an  interference  with  the  condition  of  affairs 
^^^^  directed  by  the  will — ^a  condition  which  any  one  of  the  devisees 
Rb  or  beneficiaries  was  entitled  to  have  brought  about  and  main- 

^ f™*'  tained.  I  am,  therefore,  of  opinion  that  the  testator  contem- 
plated conversion  of  his  estate;  and,  therefore,  that  it  should 
all  be  deemed  personalty.  I  am  not  overlooking  the  fact  that 
he  wished  the  whole  of  Harmon's  share  to  go  to  his  ** heirs." 

'  Treating  it  then  as  a  bequest  of  personalty,  it  is  not  to  be 
governed  by  the  same  rules  as  if  it  we're  a  devise  of  realty  or 
one  of  mixed  realty  and  personalty  (see  Knight  v.  EUis  (1789), 
2  Bro.  CO.  570,  and  Ex  p.  Wynch  (1854),  5  DeG.  M.  &  G. 
188) ;  and  I  agree  with  the  conclusion  come  to  by  the  Court 
that  Harmon  should  be  declared  entitled  only  to  a  life  interest. 

Appeal  dismissed. 


Nov.   4. 


[IN  THE  COURT  OF  APPEAL.] 

1911  BiGELOW  V.  Powers. 


Partnership — Operation  of  Thresher — Injury  to  Property  of  Partner — Con- 
tract— Breach — Damages — Negligence — Right  of  Partner  against  Part- 
nership and  Co-Partners — Contribution — Findings  of  Jury — Unsatis- 
factory Method  of  Arriving  at  Finding — New  Trial. 

The  plaintiff  and  twenty -six  other  farmers  purchased  a  "threshing  machine 
outfit,"  with  the  intention  of  carrying  on  the  business  of  threshing  grain 
for  farmers  and  others.  It  was  not  intended  that  each  of  them  should 
be  personally  concerned  in  the  actual  work  to  be  done.  They  chose 
from  among  themselves  a  board  of  management,  adopted  a  /Irm  name, 
and  from  time  to  time  held  meetings,  at  which  directions  were  given 
with  regard  to  the  business.  At  one  of  these  meetings,  D.  was  appointed 
manager,  and  was  authorised  to  transact  the  business  of  the  firm  in 
making  engagements  to  thresh,  conducting  the  work  thereof,  and  con- 
trolling and  supervising  the  machinery  and  its  workings.  It  was  con- 
templated that  the  members  of  the  firm  would  deal  with  the  firm  in  pro- 
viding for  their  own  threshings;  and  it  was  part  of  the  agreement  that 
their  threshings  must  be  paid  for  at  the  same  rates  as  those  charged 
outside.  It  was  not  contemplated  that  each  of  the  twenty-seven  partners 
should,  as  between  themselves,  be  endowed  with  full  authority  to  act  for 
the  firm:  the  principal  authority  was  delegated  to  the  board  and  the 
manager  acting  under  and  authorised  by  it.  The  business  was  proceeded 
with  under  the  management  of  D.  The  plaintiff,  desiring  t»j  have  his 
grain  threshed,  made  arrangements  with  D.,  who  undertook  to  do  it 
in  the  usual  course.  The  threshing  outfit  was  taken  to  the  plaintiff's 
farm  and  operated,  D.  being  in  charge  of  the  engine,  and  G.,  a  servant 
of  the  firm,  in  charge  of  the  separator.  The  plaintiff  took  no  part  in  the 
management  or  working  of  the  outfit,  and  acted  only  as  owner  of  the 
grain.  While  the  work  of  threshing  was  proceeding,  the  plaintiflTs  barn 
took  fire  and  was  consumed,  with  other  property.  The  plaintiff  sued 
his  twenty-six  partners  for  the  amount  of  his  loss  by  fire.     The  jury 
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found  that  the  fire  originated  from  defects  in  the  smoke-stack  of  the 
engine;  that  their  existence  was  due  to  D.'s  negligence;  and  that  he  was 
aware  of  them: — 

Held  (Gabbow,  JJL,  dissenting),  that,  upon  the  facts  and  the  findings  of 
the  jury  (if  they  were  to  stand),  the  firm  and  the  individual  members 
were  liable  to  make  good  to  the  plaintiff  the  loss  and  damage  he  had 
sustained,  less  his  own  contributory  share;  and  that  the  judgment  of 
Magee,  J.,  20  O.L.R.  559,  ought  not  to  be  disturbed. 

Save  in  so  far,  as  against  third  persons,  the  plaintiff  wslb  bound  by  the 
acts  of  the  board  of  management  and  the  manager,  he  was  not  respon- 
sible for  placing  D.  in  a  position  of  control  and  management  of  the 
engine  and  its  appliances,  and  he  was  not  aware  of  the  defects  owing 
to  which,  as  alleged,  the  fire  occurred.  In  fact  and  in  law,  it  was  a 
fallacy  to  say  that  the  firm's  acts  were  the  plaintiff's  acts,  and  that  D.'s 
negligence  and  knowledge  were  the  plaintifi^s  negligence  and  knowledge. 
The  plaintiff's  loss  arose  in  the  course  of  the  business,  and  not  in  the 
course  of  any  service  that  he  was  individually  receiving  because  he  was 
a  member  of  the  firm;  and  for  such  a  loss  he  should  be  recouped  by  the 
firm,  ju»t  as  others  would  be.  The  technical  objection  that,  the  firm 
not  being  a  legal  entity,  the  partner  cannot  be  both  plaintiff  and  defend- 
ant, and  that,  if  he  sues  the  firm,  he  is  suing  himself,  has  been  removed 
in  the  case  of  promissory  notes  and  the  like,  and  there  is  no  good  reason 
why  it  should  bar  an  action  like  the  present  . 

But  held,  having  regard  to  the  evidence  in  support  of  the  allegation  that 
the  fire  arose  from  or  was  caused  by  the  engine,  and  the  more  than  hesi- 
tation expressed  by  the  jury  in  regard  to  their  affirmative  answer  to  the 
question,  "Were  the  barn  and  goods  of  the  plaintiff  burned  by  fire 
caused  by  sparks  from  tha  engine  owned  by  the  members  of  the  syndi- 
cate?" and  to  what  then  took  place  with  .regard  to  it  (set  out  below), 
that  there  should  be  a  new  trial  upon  this  material  part  of  th^case;  and, 
looking  also  at  the  nature  of  some  of  the  other  questions  and  answers, 
there  should  be  a  new  trial  generally,  if  the  defendants  desired  it; 
otherwise,  the  appeal  from  the  judgment  of  Magee,  J.,  should  be  dis- 
missed. 

Per  Garbow,  J.A.: — The  case  was  like  that  of  a  man  suffering  injury  by 
the  use  of  his  own  machine,  under  the  management  of  his  own  servant. 
The  servant,  if  negligent,  may  be  liable,  but  not  a  co-owner  or  a  co- 
partnership. The  partners,  however  numerous,  do  not  in  law  acquire 
that  quality  of  a  separate  entity  which  would  enable  one  partner  to 
sue  the  firm,  as  a  shareholder  may  sue  his  compony.  Such  a  liability 
must  rest  upon  contratet,  express  or  implied,  or  upon  a  breach  of  duty — 
and  nothing  of  the  kind  was  shewn.  Also,  there  is  no  reasonable  war- 
rant in  the  evidence  to  justify  a  finding  that  the  plaintiff's  damage  was 
due  to  any  negligence  on  the  part  of  D. 
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1911 
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Appeal  by  the  defendants  from  the  judgment  of  Magee,  J., 
20  O.L.E.  559. 

April  26.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow 
and  Maglaben,  JJ.A. 

7.  F,  Hellmuth,  K.C.,  and  Eric  N,  Armour,  for  the  defendants. 
The  evidence  shewed  that  the  plaintiff  and  defendants  were 
partners  together  in  the  business  of  the  syndicate,  namely, 
threshing  grain,  and  were  co-partners  and  co-owners  of  the  en- 
gine which  is  alleged  to  have  set  fire  to  the  plaintiff's  bam,  and 
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C  A.         the  engineer  in  charge  of  the  engine  was  the  common  servant 

^^^^         of  both  the  plaintiff  and  the  defendants.    Therefore,  the  plain- 

BioELow      tiff  has  no  right  to  either  contribution  or  indemnity.    The  plain- 

PowKBs.      *^^  cannot  be  both  plaintiff  and  defendant  in  the  same  action: 

Ellis  V.  Kerr,  [1910]  1  Ch.  529;  Pollock  on  Partnership,  8th  ed., 

p.  145.     There  was  no  evidence  from  which  the  jury  could 

rightly  find  that  the  fire  came  from  the  engine  in  question: 

Seal  V.  Michigan  Central  R.R.  Co.  (1909),  19  O.L.R.  502.    The 

method  by  which  the  jury  arrived  at  their  finding  was  a  wrong 

one,  so  there  should  at  least  be  a  new  trial. 

2>.  B.  Simpson,  K.C,  and  A.  J,  Armstrong,  for  the  plaintiff. 
The  arrangement  which  existed  between  the  plaintiff  and  the 
defendants  partook  more  of  the  nature  of  a  syndicate  or  an  un- 
incorporated company.  It  lacked  the  element  of  a  partnership, 
in  that  the  different  members  of  the  syndicate  were  not  possessed 
of  agency  powers  to  bind  the  others  of  them.  Whether  it  is  de- 
cided that  the  arrangement  between  the  plaintiff  and  the  de- 
fendants was  a  syndicate  pr  was  a  partnership,  the  effect  is  and 
should  be  the  same,  namely,  that  the  defendants  are  liable  to 
make  good  the  loss  of  the  plaintiff  in  manner  and  form  indi- 
cated in  the  judgment  appealed  from:  Thomas  v.  Atherton 
(1878),  10  Ch.  D.  185;  Lindley  on  Partnership,  7th  ed.,  pp.  534 
and  592.  The  appellants  err  in  asserting  that  the  act  occasion- 
ing the  damage  was  an  act  of  a  common  servant.  The  evidence 
discloses  that  the  engine  which  caused  the.  damage  was  defec- 
tive, to  the  knowledge  of  members  of  the  board  of  managers,  as 
well  as  of  the  common  servant,  but  not  to  the  knowledge  of  the 
plaintiff.  The  plaintiff  also  relies  upon  the  reasons  contained 
in  the  judgment  appealed  from,  and  the  authorities  cited  therein. 
Hellmuth,  in  reply. 

November  4.  iloss,  C. J.O. : — The  principal  point  presented 
by  this  appeal  is  novel,  and  raises  questions  of  some  nicety  and 
importance.  The  judgment  appealed  from  is  reported  20 
•    O.L.R.  559. 

Shortly  stated,  the  case,  as  I  understand  it,  is  this.  The 
plaintiff  and  twenty-six  other  farmers  agreed  to  become  the 
purchasers  and  proprietors  of  what  is  termed  in  the  pleadings 
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* 

and  evidence  *'a  threshing  machine  outfit" — terms  which  seem         0-A. 
to  describe  sufficiently  for  the  purposes  of  the  case  the  mach-         ^'^^^ 
inery  and  appliances  to  be  acquired — paying  therefor  the  sum  of      Bigelow 
$2,700.  PowEBs. 

In  its  origin  the  transaction  took  the  form  of  an  order  to  the  uotToj.o, 
manufacturers  for  the  supply  of  the  machinery  at  the  above 
price,  signed  by  all  the  twenty-seven  persons,  each  of  whom  was 
to  pay  $100  of  the  purchase-price,  and  for  that  amount  only 
each  was  to  be  liable  to  the  manufacturers,  but  all  were  to  join 
in  four  notes  for  $675  each.  In  this  way  each  was  treated,  so 
far  as  the  manufacturer  was  concerned,  as  the  holder  of  one  un- 
divided share,  of  the  nominal  value  of  $100,  in  the  machinery. 
But,  as  between  themselves,  they  were  the  purchasers  and  owners 
of  the  machinery,  contributing  the  purchasef-money  in  equal 
shares.  The  object  and  intention  of  the  purchase  was  to  carry 
on  the  business  of  threshing  grain  for  farmers  and  others,  in 
their  neighbourhood  and  elsewhere,  by  whom  they  might  be 
engaged  or  employed  for  the  purpose.  It  may  be  that  some,  if 
not  all,  had  also  in  their  minds  the  convenience  in  getting  their 
own  threshing  done  likely  to  result  to  themselves  from  the  owner- 
ship of  the  outfit.  Prom  the  beginning  there  was  the  intention 
of  carrying  on  the  business,  but  each  was  not  to  be  personally 
concerned  in  the  actual  work  to  be  done. 

They  agreed  upon  and  adopted  certain  rules  and  regulations 
for  the  management  of  the  general  affairs.  They  agreed  to  choose 
and  at  their  first  meeting  did  choose  from  amongst  themselves  a 
committee  or  board  of  management,  consisting  of  a  secretary,  a 
treasurer  (who  was  also  appointed  president),  and  three  directors, 
who  were  to  be  the  executive  body  under  whose  direction  the 
business  was  to  be  carried  on.  They  adopted  for  use  in  busiliess 
the  firm  name  of  '*The  Pioneer  Threshing  Syndicate  of  Clark 
Township."  Prom  time  to  time  they  held  meetings  at  which 
directions  were  given  with  regard  to  the  business.  At  one  of 
these  meetings,  one  Dowson  was  appointed  manager.  Some 
question  has  been  raised  as  to  the  manner  of  his  appointment; 
but,  for  the  purposes  of  this  action,  it  must  be  taken  that  he  be- 
came and  was  an*  official  of  the  firm,  duly  recognised  and  acting 
as  a  person  authorised  to  transact  the  business  of  the  firm,  so 
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C.  A.         far  as  making  engagements  to  thresh,  conducting  the  work  there- 
^^^^         of,    and   controlling   and   supervising   the   machinery   and   its 
BioExow      workings,  were  concerned. 

PowiEBs.  ^^    ^^    ^^    course,    contemplated    that    the    members    of 

"-^Q  the  firm,  though  there  was  no  absolute  obligation  on  their  part, 
would  deal  with  the  firm  in  providing  for  their  own  threshings. 
Accordingly,  it  was  part  of  the  agreement  that  their  threshings 
must  be  paid  for  at  the  same  rates  as  those  charged  outside. 
Thus,  while  a  firm  was  constituted  of  which  each  of  the  twenty- 
seven  persons  was  a  partner,  it  was  evidently  not  contemplated 
that,  as  between  themselves,  each  should  be  endowed  with  full 
authority  to  act  for  and  on  behalf  of  the  firm.  The  principal 
authority  was  delegated  to  the  board  and  the  manager  acting 
under  and  as  authorised  by  it. 

The  business  was  proceeded  with  under  the  management  of 
Dowson.  In  October,  1908,  the  plaintiff  arranged  with  Dow- 
son  in  the  ordinary  way  for  the  threshing  of  his  grain.  Dowson 
undertook  to  do  it  in  the  usual  course,  and  the  threshing  outfit 
was  taken  to  the  plaintiflP's  place  and  operated,  Dowson  being  in 
charge  of  the  engine,  and  one  Gordon,  also  in  the  employ  of  the 
firm,  being  in  charge  of  the  separator.  The  plaintiff,  on  this 
occasion,  took  no  part  in  the  management  or  working  of  the  out- 
fit, and  in  no  respect  acted  otherwise  than  as  owner  of  the 
grain. 

While  the  work  of  threshing  was  proceeding,  the  plaintiff's 
barn  took  fire  and  was  consumed,  together  with  a  large  quantity 
of  grain  and  other  produce  and  some  farm  implements  and  stock, 
the  total  value  of  which  has  been  found  by  the  jury  to  be  $3,601. 

It  was  found  by  the  jury  that  the  fire  originated  from  defects 
in  the  smoke-stack  of  the  engine,  and  that  their  existence  was  due 
to  Dowson 's  negligence,  and  that  he  was  aware  of  them. 

I  shall  refer  again  to  the  finding  that  the  fire  originated  from 
or  was  due  to  the  engine,  and  the  evidence  upon  which  it  is  based. 

The  first  question,  however,  is,  whether,  upon  the  facts  as 
stated,  the  firm  and  the  individual  members  are  liable  to  make 
good  to  the  plaintiff  the  loss  and  damage  he  has  sustained,  less 
his  own  contributory  share;  and  the  second  is,  whether,  if  so, 
recovery  may  be  had  in  the  form  in  which  it  has  been  awarded 
in  this  action. 
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It  is  not  questioned  that,  if  the  plaintiflE  was  not  a  member         C.  A. 
of  the  firm,  or  if,  instead  of  a  firm  of  individual  partners,  it  was         ^^^^ 

an  incorporated  company  in  which  the  plaintiff  was  a  share-  Bigelow 

holder,  his  remedy  would  be  clear.    But  this  does  not  appear  to  powebs 
advance  the  inquiry. 

The  precise  point  does  not  seem  to  have  arisen  or  to  be 
noticed  in  any  reported  decision ;  and  the  text -books,  in  discuss- 
ing the  rights  of  partners  inter  se,  do  not  deal  with  the  precise 
point. 

In  Lindley  on  Partnership,  7th  ed.,  p.  413,  it  is  said:  **.  .  . 
There  is  no  authority  for  saying  that  if  one  of  the  members  of  a 
firm  sustains  a  loss  owing  to  some  illegal  act  not  attributable  to 
him,  but  nevertheless  imputable  to  the  firm,  such  loss  must  be 
borne  entirely  by  him,  and  that  he  is  not  entitled  to  contribution 
in  respect  thereof  from  the  other  partners. '  *  It  seems  plain,  how- 
ever, that  the  reference  is  to  cases  where  one  partner  has  been 
subjected  to  loss  by  reason  of  having  been  obliged  to  make  good 
to  a  third  party  the  consequences  of  some  illegal  act  on  the  part 
of  the  firm,  and  where  the  question  has  been  whether  he  was 
excluded  from  the  ordinary  right  of  contribution  upon  the  doc- 
trine that  as  between  wrongdoers  there  is  no  right  to  contribu- 
tion. In  the  present  state  of  facts,  one  partner  has  sustained  a 
direct  loss  owing  to  an  act  of  the  firm,  negligent  and  wrongful 
to  su<jh  an  extent  that,  if  it  occasioned  loss  to  a  third  person, 
he  could  recover  against  the  firm  or  the  co-partners. 

It  may  be  said,  as  in  the  case  put  by  the  learned  author,  that 
there  is  no  authority  for  saying,  in  such  a  case,  that  the  loss  thus 
sustained  by  the  one  partner  must  be  borne  entirely  by  him, 
and  that  he  is  not  entitled  to  contribution  in  respect  thereof 
from  the  other  partners.  In  neither  case  does  it  follow  from 
the  absence  of  authority  one  way  or  the  other  that  no  such 
right  of  contribution  exists. 

The  right  to  relief  and  the  manner  in  which  it  may  be  en- 
forced in  cases  where  there  is  an  admitted  liability,  as  upon  a 
promissory  note  of  the  firm  held  by  one  partner,  may  be  con- 
sidered as  now  well  settled  as  the  result  of  decisions  or  statutory 
pro\asion8,  to  which  it  is  unnecessary  to  make  special  reference. 
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C.A.  But  the  argument  is,  that,  although  acts  or  omissions  out 

^^^^         of  which  the  claim  arises  may  be  said  to  be  the  acts  or  omissions 

BiGELow      of  the  firm  as  a  whole,  while  in  the  ordinary  course  of  the  busi- 

PowEBs       ^®^  through  its  ordinary  agents  and  employees,  and  although 

the  resultant  injury  is  occasioned  to  or  falls  upon  one  partner 

in  his  individual  capacity,  yet,  because  he  is  a  partner,  he 

cannot  be  allowed  to  separate  himself  from  the  firm  and  hold  it 

responsible  for  the  damages  he  sustained. 

I  have  referred  to  the  limited  rights  of  management  or  con- 
trol possessed  by  the  plaintiff  and  all  those  members  not  con- 
stituting the  board  of  management  over  the  conduct  of  the  busi- 
ness. And,  beyond  question,  he  was  not  actively  taking  part  as 
one  of  the  firm  in  overseeing  or  directing  the  operations  of  the 
outfit  while  threshing  at  his  place.  Save  in  so  far,  as  against 
third  persons,  he  was  bound  by  the  acts  of  the  board  of  manage- 
ment and  the  manager,  he  was  not  responsible  for  placing 
Dowson  in  a  position  of  control  and  management  of  the  engine 
and  its  appliances,  and  he  was  not  aware  of  the  defects  owing 
to  which  it  is  alleged  that  the  fire  occurred.  So  far  as  the  facts 
are  concerned,  it  is  a  fallacy  to  say  that  the  firm's  acts  were  the 
plaintiff's  acts,  and  that  Dowson^s  negligence  was  his  negligence, 
and  that  Dowson 's  knowledge  was  his  knowledge. 

Is  it  not  equally  fallacious  in  lawf  Suppose  the  case  of  a 
firm  carrying  on  its  business  in  a  building  beside  or  near  the 
dwelling-house  of  a  co-partner,  which  is  owned  solely  by  him  in 
his  private  and  individual  capacity,  and  has  nothing  to  do  with 
the  partnership  or  its  property.  Suppose  that,  owing  to  negli- 
gence on  the  part  of  the  firm  or  its  employees,  neither  participa- 
tion in  or  knowledge  of  which  is  imputable  to  the  partner  in 
his  individual  capacity,  an  explosion  occurs  on  the  firm's  pre- 
mises which  wrecks  the  partner's  dwelling.  Can  it  be  the  law 
that,  under  such  circumstances,  the  loss  of  his  dwelling  must  be 
borne  by  the  partner  alone?  I  am  unable  to  see  why  the  other 
members  of  the  firm  should  be  allowed  to  shelter  the  firm  and 
themselves  under  the  argument  that,  though  true  it  is  that  the 
firm,  and  not  the  partner  who  suffered,  caused  the  injury  and 
loss,  the  law  says  that  the  partner  was  the  author  of  his  own 
injury  and  must  himself  bear  the  loss.    I  see  no  reason  why  it 
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should  be  so  more  than  it  is  where  there  is  an  incorporated  com-         C.  A. 
pany,  and  the  injury  and  loss  is  inflicted  upon  a  shareholder.         ^^^^ 
There  is,  of  course,  the  long-existing  technical  objection  that,      Bioelow 
the  firm  not  being  a  legal  entity,  the  partner  cannot  be  both      powebs. 
plaintiff  and  defendant,  and  that,  if  he  sues  the  firm,  he  is 
suing  himself ;  but  that  objection  has  been  removed  in  cases  of 
promissory  notes  and  the  like,  to  which  I  have  referred,  and 
tiiere  seems  no  good  reason  why  it  should  bar  an  action  founded 
upon  a  daim  such  as  the  present. 

This  case  is  not  to  be  likened  to  the  case  of  a  joint  covenant, 
in  which  one  of  the  covenantors  is  also  a  covenantee,  as  in  the  case 
of  Ellis  V.  Kerr,  [1910]  1  Ch.  529,  wherein  it  appears  to  have 
been  held  by  Warrington,  J.,  that  no  relief  could  be  given  be- 
cause the  covenant  was  a  void  covenant,  and  no  debt  or  liability 
was  created  by  it  capable  of  enforcement  in  that  action.  The 
action  failed  because  there  was  no  covenant  to  sue  upon,  and 
not  because  of  the  form  of  the  action. 

Nor,  with  great  respect,  do  I  think  the  case  can  be  likened 
to  the  ease  of  a  partner  injured  through  the  negligence  of  a 
servant  of  the  partnership  while  actually  engaged  by  the  partner 
to  render  him  a  service  which  it  was  the  servant's  duty  to 
render  to  him,  and  which  he  had  a  right  to  require  the  servant 
to  render  him  at  the  time.  Here  the  service  Dowson  was  ren- 
dering was  not  a  service  rendered  to  the  plaintiff  as  a  duty 
owing  to  him  because  of  his  position  as  a  partner.  He  was 
giving  the  service  as  the  employee  and  servant  of  the  firm  in  the 
course  of  its  business.  It  was  part  of  the  firm 's  business  to  render 
these  services  to  the  plaintiff  in  the  same  way  and  not  other- 
wise than  they  would  be  rendered  to  any  other  person  who 
sought  and  paid  for  them.  The  firm  was  dealing  iiith  the  plain- 
tiff in  the  same  way  and  on  the  same  terms  as  its  other  cus- 
tomers. The  plaintiff's  loss  arose  in  the  course  of  the  business, 
and  not  in  the  course  of  any  service  that  he  was  individually 
receiving  beeaose  he  was  a  member  of  the  firm.  And  there  is  no 
antboritT  for  saying  that  for  such  a  loss  be  should  not  be  re- 
couped by  the  firm,  just  as  others  would  be. 

The  negligent  aets  of  the  firm 's  servant  in  such  a  case  ought 
not  to  be  90  attributed  to  the  plaintiff  as  to  preclude  him  from 
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C.A.         saying  to  the  firm  that  the  loss  resulting  to  him  was  the  out- 
^^^^         come  of  its  servant's  negligence  and  that  it  should  make  good 
BioELow      the  consequences. 

PowEBs.  Probably  this  is  only  another  manner  of  enforcing  contribu- 

tion; but,  if  so,  there  seems  to  be  no  reasonable  objection  to  it 
on  that  ground. 

Why  should  the  fact  that  the  loss  is  the  loss  of  the  plain- 
tiff's own  property  place  him  in  any  different  or  worse  position  f 
He  is  out  of  pocket  to  the  same  extent  as  if  he  had  paid  it  or 
made  it  good  to  a  third  person.  His  position  ought  not  to  be 
any  worse  than  if  that  was  what  he  had  been  obliged  to  do. 

If,  therefore,  the  case  is  to  be  determined  upon  the  findings 
of  the  jury  as  they  now  stand,  I  would,  with  respect,  be  of  the 
opinion  that  the  judgment  ought  not  to  be  disturbed. 

But,  having  regard  to  the  evidence  in  support  of  the  allega- 
tion that  the  fire  arose  from  or  was  caused  by  the  engine,  and 
the  more  than  hesitation  expressed  by  the  jury  in  regard  to  their 
finding  in  the  affirmative  upon  the  second  question,  and  to  what 
then  took  place  with  regard  to  it,  I  would  be  in  favour  of  a  new 
trial. 

The  second  question  was  the  crucial  question  upon  which,  as 
the  learned  trial  Judge  told  the  jury,  the  whole  case  turned — if 
they  answered  it  in  the  negative,  they  need  not  proceed  further. 
It  was  as  follows:  **Were  the  barn  and  goods  of  the  plaintiff 
burned  by  fire  caused  by  sparks  from  the  engine  owned  by  the 
members  of  the  syndicate  ?"  Their  first  answer  to  this  was,  "We 
could  not  say  definitely  by  the  evidence  produced,  but  we  be- 
lieve they  were." 

After  some  discussion  between  the  Judge,  coimsel,  and  jury, 
the  latter  retired,  and,  after  some  time,  returned,  having 
amended  their  answer  so  as  to  make  it  state,  **We  believe  they 
were."    Whereupon  the  following  took  place: — 

'  *  His  Lordship :  Gentlemen,  the  answer  to  this  second  ques- 
tion is  in  rather  an  unsatisfactory  shape.  The  question  is,  does 
the  evidence  convince  your  judgment  that  it  was  ?  Because,  as  I 
told  you  in  the  beginning,  it  is  the  duty  of  every  plaintiff  to  sub- 
stantiate his  case  by  proof ;  and,  unless  the  proof  convinces  your 
judgment,  there  is  no  reason  why  the  existing  state  of  affairs 
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should  be  changed,  that  is,  why  the  defendants'  money  should         C.A. 
not  remain  in  their  own  pockets.      You  say  here,  you  believe         ^^^^ 
they  were.     Your  previous  answer,  which  you  have  struck  out,      Bioelow 
is,  you  could  not  say  definitely  by  the  evidence  produced.     Do      powebs. 
you  make  your  finding  as  a  fact  that  they  wereT 

**The  foreman:  Your  Lordship,  there  is  a  part  of  them  that 
is  unanimous  to  say  *yes,'  and  part  unanimous  to  say,  'no,'  and 
we  cannot  get  ten  to  say  either.  We  might  go  back  and  sit 
until  morning. 

**His  Lordship:  If  you  differ,  that  is  another  matter.     You 
say,  *  we  believe  they  were. '    Do  you  all  come  to  that  conclusion  ? 
**A  juryman:  We  could  come  to  the  conclusion  they  were. 
**His  Lordship :  Do  you  believe  Tt  from  the  evidence,  does  the 
evidence  convince  your  judgment  f 

*'A  juryman:  For  my  part  I  did  not.  I  cannot  speak  for 
the  rest. 

* '  His  Lordship :  That  is  just  the  trouble.     I  am  afraid  it  is 
only  prolonging  the  matter.    You  say  there  are  not  ten  of  you 
who  agree  either  one  way  or  the  other? 
*'The  foreman:  No. 

**His  Lordship:  Do  you  all  say  that  you  believe  that  the 
engine  set  fire  to  the  barn? 

*'The  foreman:  Yes,  that  is  in  our  own  minds.  We  are  not 
taking  that  from  the  evidence  produced  in  the  court-room — ^at 
least,  I  am  speaking  for  myself. 

** His. Lordship:  Well,  if  you  tell  me  that  it  is  not  from  the 
evidence  you  have  that  belief,  then  I  think  I  had  better  not  re- 
ceive this  answer. 

**Mr.  Holland:  It  is  from  the  evidence,  of  course,  that  they 
have  got  to  get  it  from. 

'*Mr.  Armstrong:  It  is  all  circumstantial. 
''His  Lordship:  Upon  the  evidence  you  have  to  decide;  and, 
unless  the  evidence  convinces  your  judgment,  of  course  you 
should  not  render  a  verdict.    You  are  not  asked  to  believe  what 
you  hear  outside,  but  only  upon  the  evidence. 

"A  juryman:  I  don't  like  to  speak  for  the  rest  of  the  jury, 
but  for  my  part  I  couldn't  get  from  the  evidence  that  made  me 
think  the  barn  was  set  on  fire.    I  would  not  like  to  say  'yes'  to 


Digitized  by  VjOOQIC 


38  ONTARIO  LAW  REPORTS.  [vol. 

C.A.         that   question,   being  under  oath.      Unless   I   have   forgotten 
^^^^         some  of  the  evidence,  they  didn't  give  any  evidence  to  that  effect. 
BiQELow  *'His  Lordship:  There  are  not  ten  at  all  events  that  are 

Powers.      agreed  upon  either  side  ? 
Mo^Tc^j.o.  '*The  foreman:  No;  about  half  and  half. 

**His  Lordship:  To  say  either  'yes'  or  'noT  Now,  do  you 
think  that  if  you  went  back  and  considered  it  you  might  not  be 
able  to  agree? 

*'The  foreman:  I  don't  know  about  that.  There  are  eleven 
here  besides  myself,  and  ten  make  the  ruling  number,  I  under- 
stand. 

**His  Lordship:  Yes. 

**The  foreman:  If  ten  rule,  I  am  willing  to  go  back. 

"A  juryman:  I  don't  think  it  could  be  arranged. 

*'His  Lordship:  Supposing  you  try. 

*'A  juryman:  It  was  the  evidence  guided  me.  I  couldn't 
gather  there  was  any  evidence  given  definitely. 

**His  Lordship:  It  is  only  upon  the  evidence  that  you 
should  be  guided.  As  I  told  you,  you  would  be  entitled  to 
draw  inferences  from  the  evidence. 

'*A  juryman:  That  is  what  guided  me.  I  paid  particular 
attention,  and  there  was  no  evidence  that  said  definitely  what 
caused  that  fire.    I  couldn't  get  up  and  say  *yes'  or  *no.' 

'*His  Lordship:  As  I  told  you,  you  are  entitled  to  draw  rea- 
sonable inferences  from  the  evidence,  such  inferences  as  your 
judgment  leads  you  to  draw.  That  does  not  mean,  of  course, 
that  you  are  to  guess  at  it,  or  anything  of  that  sort,  or  be  guided 
by  anything  but  the  evidence.  Perhaps,  gentlemen,  if  you 
talk  it  over 

**A  juryman:  We  have  talked  it  over  and  cannot  get  to  any 
other  conclusion. 

*  *  His  Lordship :  Then  you  had  better  put  down  exactly  what 
you  mean  by,  *you  believe  they  were.'  Say  whether  it  is  from 
the  evidence. 

'  *  A  juryman :  The  question  was  asked.  We  had  the  questions 
quite  plain. 

''Mr.  Holland:  They  cannot  agree  upon  it. 

"His  Lordship:  I  will  give  them  another  chance. 


Digitized  by  VjOOQIC 


Moat.  GJ.O. 


XXV.]  ONTARIO  LAW  REPORTS.  39 

**.Mr.  Holland:  Judging  by  the  expressions  they  have  given,         ^'-A- 
they  cannot  agree,  they  are  equally  divided/'  ^^^^ 

The  jury  again  retired,  and,  after  some  time,  returned  with      Bigelow 
the  answer  **yes"  to  the  question.  Powers. 

An  affirmative  answer  rendered  under  such  circumstances 
cannot  be  said  to  be  satisfactory. 

Looking  at  the  evidence  itself  and  the  opinions  expressed  by 
the  foreman  and  others  of  the  jury,  and  noting  their  very 
evident  hesitation  and  reluctance  to  accept  it  as  justifying  them 
in  returning  an  affirmative  answer,  I  think  the  defendants  are 
entitled  to  the  opinion  of  another  jury  upon  this  most  material 
part  of  the  case ;  and,  looking  also  at  the  nature  of  some  of  the 
other  questions  and  answers,  there  should,  I  think,  be  a  new  trial 
generally  if  the  defendants  desire  it.  In  the  event  of  the  de- 
fendants desiring  a  new  trial,  the  costs  of  the  former  trial  and 
the  appeal  should  be  costs  in  the  action.  In  the  event  of  the 
defendants  not  seeking  a  new  trial,  the  appeal  should  be  dis- 
missed; but,  under  all  the  circumstances,  the  parties  should 
bear  their  own  costs  of  the  appeal. 

Maclaren,  J.A.  : — I  agree. 

Garbow,  J.A.  (dissenting) : — Appeal  by  the  defendants  from 
the  judgment  at  the  trial  before  Magee,  J.,  and  a  jury,  in 
favour  of  the  plaintiff. 

The  plaintiff  and  defendants  were  the  owners  of  a  thresh- 
ing machine  outfit  purchased  and  used  by  them  for  the  pur- 
pose of  doing  their  own  threshing  and  also  to  do  threshing  for 
others  for  hire.  On  the  2nd  October,  1908,  the  plaintiff's  bam 
and  other  property  were  destroyed  by  fire  caused  by  sparks 
which,  it  is  alleged  and  has  been  found,  escaped  from  the  engine 
while  engaged  in  threshing  for  him.  And  the  action  is  brought 
to  recover  the  damages  thus  caused. 

The  case  is  reported  in  20  O.L.R.  559. 

The  plaintiff  and  the  defendants,  apparently  at  the  instance 
of  the  manufacturers,  the  J.  I.  Case  Company,  signed  an  order 
for  the  threshing  outfit  by  which  they  engaged  to  take  and  pay 
for  one  share  each,  of  the  value  of  $100.  The  outfit  having  been 
procured,  they  held,  in  the  month  of  August,  1907,  what  in  the 
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minutes  is  called  an  organisation  meeting,  at  which  they  adopted 
the  name  of  **The  Pioneer  Threshing  Syndicate  of  Clark  Town- 
ship," elected  a  president,  treasurer,  secretary,  and  a  board  of 
directors,  fixed  a  tariff  of  charges,  and  adopted  certain  printed 
rules,  supplied  by  the  J.  I.  Case  Company,  for  the  government 
of  the  affairs  of  the  syndicate.  Among  other  things,  these 
printed  rules  provide  that  '*the  manager  is  to  handle,  care  for, 
and  have  charge  of  the  machine  under  the  direction  of  the 
board  of  directors.*'  **The  board  of  directors  shall  have  general 
charge  of  the  machine  and  full  power  to  act  as  to  its  manage- 
ment." '*In  cases  where  the  action  of  the  board  of  directors  is 
not  satisfactory  to  the  majority  of  the  shareholders,  the  matter 
in  dispute  can  be  adjusted  at  a  special  meeting  of  the  company, 
and  must  be  decided  by  a  vote  of  the  shareholders,  who  will  be 
entitled  to  the  same  number  of  votes  as  they  own  shares,  and 
the  total  number  of  shares  in  this  company  shall  be  twenty- 
seven."  **  Threshing  for  the  shareholders  must  be  paid  for  at 
the  same  rate  as  those  charged  outside  the  company." 

In  the  following  year,  new  officers  were  elected,  the  rules  pro- 
viding for  an  annual  meeting.  At  a  subsequent  meeting,  at 
which  the  plaintiff  was  apparently  present,  called  '*to  hear  the 
report  of  the  executive  re  the  employment  of  men  to  operate  the 
engine  and  separator  for  the  coming  season, ' '  the  secretary  pre- 
sented a  report  recommending  the  employment  of  J.  T.  Dowson 
as  engineer.  An  amendment  was  moved  by  the  plaintiff  to 
employ  John  Moffatt,  instead  of  J.  T.  Dowson.  The  matter  was 
apparently  not  concluded  at  the  meeting ;  but,  as  appears  in  the 
evidence,  the  management,  failing  to  obtain  the  services  of  Mr. 
Moffatt,  finally  employed  Mr.  Dowson,  and  the  latter  was  in 
charge  of  the  engine  at  the  time  of  the  fire. 

As  will  be  seen  by  the  report  in  20  O.L.R.,  the  jury  found, 
among  other  things,  that  the  sparks  escaped  owing  to  the  de- 
fective condition  of  the  engine,  but  they  were  unable  to  say 
whether  such  condition  arose  after  the  purchase  of  the  engine  by 
the  syndicate.  They  also  found  that  its  defective  condition  at 
the  time  of  the  fire  was  owing  to  the  negligence  of  Dowson. 

They  absolved  the  president,  secretary,  and  the  directors 
from  any  duty  or  liability  to  see  to  the  condition  of  the  engine, 
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beyond  placing  a  competent  man  in  charge,  and  attending  to 
any  repairs  he  might  report  to  them  as  necessary.  It  was  ad- 
mitted that  Dowson  was  a  competent  man. 

Magee,  J.,  in  his  considered  judgment  delivered  after  the 
trial,  apparently  bases  the  result  in  favour  of  the  plaintiff  upon 
a  breach  by  the  common  servant  Dowson  of  an  implied  agree- 
ment to  take  reasonable  care,  and  seems  to  have  been  inclined 
to  put  it  very  much  upon  the  same  footing  as  if  the  plaintiff 
had  not  been  a  member.  Led,  quite  naturally,  by  sympathy  for 
the  plaintiff  in  his  severe  loss,  one  is,  I  find,  apt  to  look  at 
first  with  favour  upon  that  view ;  but  it  is  not,  I  think,  one  which 
will  stand  sober  second  thought.  The  plaintiff  proposes  to 
transfer  his  loss  to  the  shoulders  of  his  farmer  neighbours,  who 
personally  are  quite  as  innnocent  as  himself  (assuming  the  neg- 
ligence of  Dowson) ;  and  this  can  only  be  done  upon  some  recog- 
nised legal  principle,  which,  after  much  consideration,  I  have 
been  wholly  unable  to  find. 

The  case  differs  erflirely  from  that  of  a  loss  occurring  under 
similar  circumstances  to  a  non-member.  The  non-member 
farmer  would  be  undoubtedly  entitled  to  have  his  work  done 
with  reasonable  care  and  safety ;  and,  if  not  so  done,  and  damage 
resulted,  the  liability  of  the  syndicate  would  be  clear.  But 
here  the  plaintiff,  when  he  gave  the  order,  expected  and  intended 
that  the  syndicate  machine  would  be  used.  He  also  knew  as 
much,  or,  it  may  be,  as  little,  about  its  then  condition  as  to  safety, 
as  did  the  others.  The  case  seems,  therefore,  to  be  very  much 
like  that  of  a  man  suffering  injury  by  the  use  of  his  own 
machine,  under  the  management  of  his  own  servant.  The  ser- 
vant, if  negligent,  may  be  liable;  but  I  quite  fail  to  see  how, 
under  the  circumstances,  a  co-owner  or  co-partnership  legall}'' 
can  be.  If  Brown  and  Jones  are  partners  in  the  business  of 
farming,  and  Brown  takes  the  partnership  waggon  and  horses 
and  the  partnership  hired  man  to  drive  him  out  to  market,  and 
the  hired  man  drives  so  negligently  that  the  waggon  is  over- 
turned and  Brown's  leg  broken,  it  would  be  strange  if  he  could 
maintain  an  action  at  law  against  Jones  to  compel  him  to  bear  a 
share  of  Brown's  loss.  And  that  seems  to  me  to  be  this  case  in 
a  somewhat  simpler  form,  the  difference,  however,  only  consist- 
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ing  in  that  in  that  case  there  are  two  partners,  while  here  there 
are  twenty-seven.  The  partners,  however  numerous,  do  not  in 
law  acquire  that  quality  of  a  separate  entity  which  seems  to 
be  essential  to  enable  one  partner  to  sue  the  firm,  as  a  share- 
holder may  undoubtedly  sue  his  company.  Such  a  liability  must 
rest  either  upon  contract,  express  or  implied,  or  upon  a  breach 
of  duty.  The  latter  is  out  of  the  question,  upon  the  facts,  as 
to  the  rank  and  file,  and,  upon  the  answer  to  the  10th  question, 
also  as  far  as  the  ofiicers  are  concerned.  There  is  certainly  no 
express  contract,  and  there  are  no  circumstances  shewn,  in  my 
opinion,  upon  which  an  implied  contract  of  any  kind  could  be 
inferred  against  the  defendants,  either  as  to  the  fitness  of  the 
machine  or  the  proper  use  of  it  by  Dowson. 

I  have  looked  at  the  cases  referred  to  by  my  brother  Magee 
and  also  at  others,  but  they  do  not,  it  seems  to  me,  help.  They 
do  not,  indeed,  touch  the  real  question  of  difficulty,  namely,  that 
of  the  liability  of  the  partnership,  but  deal  rather  with  the 
minor  question  of  the  right  to  sue  for  aii  admitted  liability. 

So  far,  I  have  assumed  Dowson 's  negligence.  He  was,  it  is 
true,  employed  as  engineer,  and  had  charge.  He  did  not,  how- 
ever, select  the  engine,  nor  was  he  even  the  first  to  operate  it. 
His  duty,  so  far  as  appears,  was  simply  to  manage  it  with  reason- 
able care  and  to  keep  it  in  proper  repair.  The  defect,  if  any, 
was  not  in  his  mode  of  operation,  but  in  the  machine  itself,  and 
the  only  negligence  which  could  with  any  show  of  reason  be 
attributed  to  him  was  in  using  it  after  he  knew  that  for  some  cause 
it  permitted  sparks  to  escape.  Unfortunately,  no  reliable  expert 
evidence  was  called  to  say  whether  it  is  possible  to  construct  an 
engine  which  will  emit  no  sparks  or  whether  this  particular 
engine  emitted  more  or  less  than  other  engines  of  the  same 
kind,  or  even  to  shew  what  Dowson  should  have  done  that  he  did 
not  do  to  prevent  the  escape  of  sparks.  It  is  true  that  one  wit- 
ness, Mr.  Moflfatt,  a  thresher,  but  scarcely  an  expert,  says  that 
there  should  be  no  sparks  in  a  properly  constructed  engine — ^a 
statement  which  I  am  inclined  to  doubt,  not  of  course  from  my 
own  knowledge,  but  from  experience  gained  in  other  cases. 
Another  witness,  Mr.  Leigh,  a  machinist,  and  therefore  some- 
thing more  of  an  expert,  tells  of  what  he  did  after  the  fire  to 
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remedy  as  far  as  he  could  the  escape  of  sparks.    He  says  he  saw 
the  engine  shortly  before  the  fire  and  casually  examined  the  pipe 
and  found  it  very  open  at  the  top,  and  the  joint  not  properly 
fitted ;  that  Dowson  had  tried  to  wire  it  down,  and  consequently 
did  the  best  he  could  in  the  matter  under  the  circumstances,  but 
did  not  make  it  so  that  it  would  hold  sparks.    After  the  fire,  he 
again  saw  the  engine,  which  was  brought  to  him  for  repairs.    He 
then,  on  more  thoroughly  examining  it,  found  the  screen-ring  con- 
siderably warped.    He  also  found  the  top  of  the  pipe,  on  which 
the  screen-ring  should  fit  closely,  uneven,  either  intentionally  or 
unintentionally  so  left  by  the  manufacturer,  for  it  was  not  the 
result  of  use.    This  unevenness  he  ground  down,  and  with  a  new 
screen-ring  and  screen  made  a  close  joint  of  it.    Even  with  an 
unwarped  screen-ring,  this  unevenness  of  surface,  he  said,  would 
create  irregular  spaces  in  the  joint  of  about  a  quarter  of  an  inch 
wide,  through  which,  of  course,  sparks  might  escape.    This  cir- 
cumstance doubtless  explains  the  difficulty  which  the  jury  evi- 
dently had,  judging  by  their  answer  to  the  4th  question,  in 
fastening  the  blame  for  the  condition  of  the  engine  on  Dowson. 
At  most,  he  could  only  have  been  responsible  for  the  warping 
if  it  occurred  in  his  time,  and  if  he  was  or  should  have  been 
aware  of  it,  of  which  there  is  apparently  no  evidence,  and  cer- 
tainly no  finding  by  the  jury.     What  he  did  know  apparently 
(for  he  was  not  himself  called  as  a  witness)  was  that,  for  some 
reason,  the  joint  was  not  close.     At  Tamblyn's  threshing,  the 
secretary,  Mr.  Powers,  was  present,  and  a  conversation  took 
place  between  him  and  Dowson  about  it,  and  Powers  told  him 
to  go  ahead  and  fix  it  or  have  it  fixed  and  put  in  as  safe  a  con- 
dition as  it  could  be.    And  it  was  on  this  occasion  that  the  wiring 
to  which  the  witness  Leigh  refers  as  the  best  Dowson  could  do 
in  the  matter  was  done. 

Tamblyn,  himself  a  member  of  the  syndicate,  supplied  the 
wire,  and  after  the  wiring  was  done  the  threshing  proceeded, 
all  parties  apparently  satisfied  that  the  danger,  if  any,  had  been 
thereby  overcome.  This  occurred  some  weeks  before  the  plain- 
tiff's fire. 

It  is,  as  it  turns  out,  a  pity  that  Dowson 's  evidence  was  not 
obtained  by  one  side  or  the  other.    We  should  then  have  had 
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both  sides,  while  as  it  is  we  only  have  one.  The  burden  of  proof 
was,  of  course,  upon  the  plaintiff.  The  defendants  exercised  a 
perfectly  legitimate  right  in  declining,  as  they  did,  to  call  any 
evidence.  A  scintilla  of  evidence  is  not  enough.  There  must  be 
evidence  from  which  the  jury  may,  acting  reasonably,  draw  the 
necessary  inference.  The  jury  state  that  they  found  themselves 
unable  to  say,  in  answer  to  question  4,  when  the  defective  condi- 
tion arose,  the  reason  for  which  I  have  before  pointed  out.  The 
answer  to  the  6th  question  seems,  therefore,  somewhat  inconsis- 
tent, and  its  meaning  even  a  little  obscure,  particularly  as  they 
were  not  asked,  as  is,  I  think,  usual,  to  specify  the  particular 
negligence  which  they  found. 

Upon  the  whole,  it  appears  to  me  that,  under  all  the  circum- 
stances, there  is  no  reasonable  warrant  in  the  evidence  to  justify 
a  finding  that  the  plaintiff's  damage  was  due  to  any  negligence 
on  the  part  of  Dowson. 

For  these  reasons,  but  chiefly  for  the  first,  I  think  the 
appeal  should  be  allowed  and  the  action  dismissed.  But,  under 
the  circumstances,  which  are  of  very  great  hardship  upon  the 
plaintiff,  I  think  the  defendants  may  well  be  left  to  bear  their 
own  costs  of  the  action  and  of  this  appeal. 

New  trial  ordered,  if  the  defendants  desire  it;  if 
not,  appeal  dismissed,-  Garrow,  J. A.,  dissenting. 


[DIVISIONAL  COURT.] 

Connors  v.  Reid. 

MalioiouH    Prosecution — Reasonable    and    Probable    Cause — Belief    of    De- 
fendant in  Truth  of  Charge  Laid — Question  for  Jury — Xew  Trial. 

In  an  action  for  malicious  prosecution,  the  belief  of  the  defendant  in  the 
truth  of  the  charge  which  he  laid  is  a  fact  material  to  be  considered  in 
determining  whether  there  was  reasonable  and  probable  cause  for  the 
prosecution;  the  state  of  the  defendant's  mind  is  a  fact;  and  where  the 
evidence,  whether  of  one  or  more  witnesses  (including  the  defendant 
himself  or  otherwise),  may  lead  to  different  conclusions  as  to  his  belief, 
it  is  not  for  the  Judge  but  for  the  jury  to  say  what  the  fact  is.  And, 
in  this  action,  the  question  whether  the  defendant  honestly  believed  in 
the  truth  of  the  charge  which  he  laid  against  the  plaintiff  was,  in  the 
circumstances,  which  suggested  want  of  such  belief  by  the  defendant,  for 
the  jury. 

Ford  V.  Canadian  Express  Co.  (1910-11),  21  O.L.R.  585,  24  O.L.R.  462, 
and  Longdon  v.  Bilsky  (1910),  22  O.L.R.  4,  explained. 

Judgment  of  the  Judge  of  the  County  Court  of  the  County  of  Ontario, 
in  favour  of  the  plaintiff,  set  aside,'  and  a  new  trial  ordered,  the  ques- 
tion of  the  defendant's  belief  not  having  been  left  to  the  jury. 
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Appeal  by  the  defendant  from  the  judgment  of  the  Judge  of  ^-  C- 
the  County  Court  of  the  County  of  Ontario,  in  favour  of  the  ^^^^ 
plaintiff,  in  an  action  for  malicious  prosecution,  tried  with  a      Connobs 

i^'-y-  Reid. 

October  10.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  ^Ibredith,  C.J.C.P.,  Teetzel  and  Riddell,  JJ. 

H.  E.  Rose,  K.C.,  for  the  defendant.  The  learned  trial  Judge 
erred  in  confounding  malice  with  reasonable  and  probable  cause, 
and  seemed  to  think  that,  if  malice  were  clearly  proved,  proof 
of  reasonable  and  probable  cause  might  be  dispensed  with. 
There  should  have  been  a  nonsuit.  He  referred  to  Longdon  v. 
BUsky  (1910),  22  O.L.R.  4,  per  Middleton,  J.,  at  p.  13,  and  Hetu 
v.  Dixville  Butter  and  Cheese  Association  (1908),  40  S.C.R.  128. 

J.  M.  Ferguson,  for  the  plaintiff,  argued  that  the  facts  from 
which  the  trial  Judge  drew  the  inference  of  reasonable  and  prob- 
able cause  were  uncontradicted,  and  that,  even  if  that  were  not 
the  case,  the  question  had  been  left  to  the  jury.  He  referred  to 
Longdon  v.  BUsky,  supra,  and  to  Ford  v.  Canadian  Express  Co. 
(1910-11),  21  O.L.R.  585,  3  O.W.N.  9  (now  reported,  24  O.L.R. 
462.) 

November  9.  Riddell,  J. : — This  is  an  appeal  from  the  judg- 
ment in  favour  of  the  plaintiff  in  the  County  Court  of  the 
County  of  Ontario. 

The  action  is  for  malicious  prosecution,  the  defendant  hav- 
ing charged  the  plaintiff,  who  was  in  his  employ,  with  stealing 
milk  from  him.  His  story  is  that  Mrs.  Connors,  the  plaintiff, 
had  been  milking  for  him  night  and  morning,  that  one  Smith 
had  told  him  that  the  plaintiff  was  stealing  milk  from  him 
and  that  he  (Smith)  had  seen  her  do  this  many  times.  He  also 
says  that  one  White  told  him  that  he  (White)  had  seen  her 
stripping  the  cows  after  she  had  got  through  milking  them  and 
taking  the  pail  away,  although  he  (White)  could  not  say  what 
she  had  done  with  it — **he  (White)  said  something  about  her 
having  a  bottle  under  her  coat,  which  he  used  to  see  her  fill  near 
the  feed-box." 
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^•C.  The  defendant  says  that  he  consulted  a  solicitor  and  told 

^^^^         him  what  he  had  been  informed  by  Smith  and  White ;  and  that 

Connors     he  was  advised  that  it  was  a  case  for  summons.    The  solicitor, 

reid.        when  called  as  a  witness  at  the  trial,  corroborates  the  interview 

and  advice. 

Were  there  no  more  in  the  case,  it  would  be  plain  that  there 
was  no  absence  of  reasonable  and  probable  cause.  But  it  alsq 
appears  that  the  solicitor  was  consulted  as  early  as  November, 
since  on  the  25th  November,  1910,  he  wrote  the  solicitor  for  the 
plaintiff's  husband  (who  was  making  a  claim  against  the  defend- 
ant for  her  wages) :  "Milk  was  taken  almost  daily  by  Mrs. 
Connors,  and  which  she  has  never  paid  for :  now  this  may  be 
put  down  to  stealing,  or  it  may  be  that  she  intends  to  pay  for 
it — if  the  latter,  would  be  very  glad  to  hear  of  it,  and  if  the 
former,  we  would  be  very  sorry  for  her;  but  there  is  one  thing 
sure,  that  we  have  absolute  proof  of  what  I  am  saying.  If  your 
client  is  satisfied,  without  prejudice,  to  accept  $5,  my  client  is 
ready  to  pay  it,  and  he  does  not  hope  to  have  anything  more  to 
do  with  Mrs.  Connors." 

On  the  2nd  December,  1910,  the  same  solicitor  writes  the 
plaintiff  and  her  husband  offering  $5  in  full  of  all  claims,  and 
adds:  ''AH  I  can  say  is  that  Mr.  Reid  has  two  witnesses  who 
will  swear  that  they  saw  you  take  milk,  not  once  but  many  times, 
and  if  there  is  any  more  trouble  or  Mr.  Reid  is  annoyed  any 
more  he  will  see  what  he  can  do  and  will  have  these  witnesses 
summoned  to  Court  as  well  as  Mrs.  Connors."  Again,  on  the 
12th  December,  the  same  solicitor  writes  the  solicitor  for  the 
plaintiff  and  her  husband:  **I  note  what  you  say  in  your  letter 
about  accepting  the  $5  we  have  offered  it  to  your  clients  in 
settlement  of  the  account.  We  will  defend  any  action  that  you 
bring.  I  might  just  add  that  if  Mr.  Reid  has  any  more  trouble, 
then  other  proceedings  will  be  taken,  but  he  is  not  looking  for 
trouble  unless  he  is  forced  to  do  it.  I  might  just  add  that  I  have 
two  witnesses  who  will  prove  the  contention  that  I  raised  in  a 
former  letter.  There  is  no  doubt  in  my  mind  of  the  fact  that 
Mrs.  Connors  took  milk  that  she  was  not  entitled  to,  and  if  she 
wants  the  matter  tested,  then  all  she  has  to  do  is  to  proceed. ' ' 

The  offer  of  $5  was  not  accepted,  and  the  plaintiff  sued  in 
the  Division  Court  or  proceeded  before  the  magistrate  for  her 
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wages,  and  recovered  the  full  amount  she  was  claiming.     The         I>C. 
trial  was  had  on  the  18th  January ;  and  in  the  meantime,  on  the         ^^^^ 
16th  January,  the  defendant  laid  an  information  before  a  magis-      Ck>NNOBS 
trate  charging  the  plaintiff  with  stealing  a  quantity  of  milk  from        j^^ 
him  in  August.    A  summons  was  served  upon  the  plaintiff  after 
the  termination  of  the  wages-proceedings  in  her  favour.     She 
was  acquitted. 

The  only  explanation  the  defendant  gives  of  his  delay  in 
laying  an  information  is,  '*!  couldn't  make  out  any  account  for 
to  tell  what  amount  of  milk  she  stole  or  anything  of  this  kind" 
— which,  of  course,  is  no  explanation  at  all. 

Much  complaint  is  made  that  the  learned  County  Court 
Judge  characterised  the  letters  already  referred  to  as  **  black- 
mail." If  they  weje  not  intended  to  indicate  that  the  defendant 
did  not  believe  that  the  plaintiff  had  stolen  the  milk,  but  had 
taken  it  away  intending  to  pay  for  it,  and  without  animus  fur- 
andi,  then  they  were  an  offer  to  compound  a  crime.  And  the 
whole  conduct  of  the  defendant  in  delaying  to  lay  an  infor- 
mation and  in  omitting  to  make  any  inquiry,  etc.,  is  indicative 
of  his  disbelief  in  the  truth  of  the  charge  he  laid. 

All  this  is  by  no  means  conclusive  against  him — notwith- 
standing the  circumstances  already  detailed  and  others,  the  de- 
fendant may  have  honestly  believed  that  the  plaintiff  had  stolen 
from  him.  The  belief  of  the  informant  in  the  truth  of  the 
charge  contained  in  the  information  is  a  most  material  fact  in 
the  oonBideration  of  the  question  of  reasonable  and  probable 
cause — if  the  informant  does  not  believe  in  the  truth  of  the 
charge  he  is  making,  there  is  no  reasonable  and  probable  cause 
for  him. 

So  far  as  I  am  concerned,  I  should  not  have  thought  it  neces- 
sary to  reserve  the  motion  had  it  not  appeared  that  two  recent 
judgments  in  our  Courts  had  been  misunderstood:  it  seems  to 
have  been  thought  that  if  there  be  no  contradiction  in  the  evi- 
dence— in  the  sense  that  one  witness  is  not  called  to  contradict 
another — it  is  wholly  for  the  trial  Judge  to  draw  the  infer- 
ences of  fact  upon  which  to  base  his  finding  as  to  reasonable 
and  probable  cause.    Such  is,  I  think,  not  the  law. 
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The  cases  referred  to  are  Longdon  v.  Bilsky,  22  O.L.R.  4, 
the  judgment  of  Mr.  Justice  Middleton,  pp.  8  sqq,  and  Ford  v. 
Canadian  Express  Co.,  21  O.L.R.  585;  S.C,  in  the  Court  of 
Appeal,  3  O.W.N.  9.* 

In  the  latter  case  Mr.  Justice  Garrow  says:  **The  duty  of 
determining  ...  the  question  of  reasonable  and  probable 
cause,  where  the  evidence  is  not  conflicting,  falls  upon  the  Judge 
alone,  and  not  upon  the  jury."  But  this  does  not  mean  that 
where  the  objective  facts  sworn  to  are  not  contradicted,  but  these 
facts  themselves  may  lead  to  diflPerent  conclusions  also  of  fact,  the 
Judge  is  to  draw  the  conclusion  of  fact.  Of  course,  if  no  jury 
could  reasonably  draw  any  but  one  conclusion  of  fact  from  the 
objective  facts  admitted  or  proved,  the  Judge  may  and  should 
draw  that  conclusion  himself;  but  where  more  than  one  conclu- 
sion of  fact  may  reasonably  be  drawn  from  such  fiacts,  it  is  for 
the  jury  to  say  which  is  the  proper  conclusion. 

In  Longdon  v.  Bilsky,  my  brother  Middleton,  in  an  elabor- 
ate and  carefully  prepared  judgment,  considers  the  question 
whether  the  advice  of  counsel  constitutes  reasonable  and  prob- 
able cause,  and  on  p.  14  he  uses  the  following  language:  ''The 
learned  Chief  Justice  was  only  discharging  his  judicial  func- 
tion when,  in  the  absence  of  any  contradictory  evidence,  he 
found  that  there  was  reasonable  and  probable  cause.''  But 
this  statement  must  be  read  in  connection  with  the  facts  of  the 
case,  and  it  does  not  and  was  not  intended  to  apply  to  a  case 
where,  from  the  evidence  adduced,  either  of  two  contradictory 
conclusions  of  fact  could  be  drawn. 

It  is  needless  to  multiply  authorities;  the  law  is  clear  that 
the  belief  of  the  defendant  in  the  truth  of  the  charge  he  was 
laying  is  a  fact  most  material  to  be  considered — that  the  state 
of  his  mind  is  as  much  a  fact  as  the  state  of  his  digestion ;  and 
that,  where  the  evidence,  be  it  of  one  or  of  more  witnesses  (in- 
cluding the  defendant  himself  or  otherwise),  may  lead  to  differ- 
ent conclusions  as  to  his  belief,  it  is  not  for  the  Judge  but  for 
jury  to  say  what  the  fact  is. 

We  may  regret  that  the  law  is  so — I  for  my  part  do  regret  it 
— but.  that  this  is  the  law  is,  I  think,  plain. 

•Xow  reported,  24  O.L.R.  402. 
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I  find  it  impossible  from  the  notes  before  us  to  make  out         D.  G. 
whether  the  trial  Judge  himself  decided  against  the  defendant         i^^^ 
upon  the  question  of  his  belief — ^but,  in  any  case,  it  was  not      Connobb 
left  to  the  jury,  as  it  should  have  been. 

There  should  be  a  new  trial;  costs  of  the  last  trial  and  of 
the  appeal  to  be  in  the  cause. 

Teetzel,  J.: — ^I  agree. 

Meredith,  C.J. : — I  agree  with  my  brother  Riddell  that  on 
the  facts  of  this  case  the  question  whether  the  appellant 
honestly  believed  in  the  truth  of  the  charge  which  he  laid 
against  the  respondent  was  for  the  jury. 

That,  where  there  are  facts  or  circumstances  which  suggest 
want  of  belief  by  the  defendant  in  the  truth  of  the  charge  which 
he  laid,  the  question  is  for  the  jury,  was  the  opinion  of  the 
Divisional  Court  in  Ford  v.  Canadian  Express  Co,,  21  O.L.R. 
585 ;  and  there  is  nothing  in  the  reported  opinions  of  the  Judges 
who  wrote  opinions  when  judgment  was  delivered  by  the  Court 
of  Appeal    (3  O.W.N.  9)  which  is  opposed  to  that  view. 

New  trial  ordered. 
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^'^'  '      [IX  THE  COURT  OF  APPEAL.] 

1911 

.  "TT-;,  GissiNG  V.  T.  Eaton  Co. 

April  11 

Release—Action  for  Damages  for  Personal  Injuries — Aooeptance,  before 
Action,  of  Sum  of  Money  in  Settlement  of  Claim  for  Injuries — Bar  to 
Action — Absence  of  Fraud — Inadequacy  —  Improvidence  —  Advantage 
not  Taken  of  Inequality  or  Incapacity. 


Nov.  16. 


The  plaintiffs,  husband  and  wife,  sued  for  damages  arising  from  an  injury 
to  the  wife  in  the  defendants'  store,  which,  as  she  alleged,  was  caused  by 
the  negligence  of  the  defendants  or  their  servants.  Before  action,  the 
plaintiffs  made  a  settlement  of  their  claim  against  the  defendants  with 
the  defendants'  claims  agent,  and  were  paid  by  the  defendants  the  sum 
of  $50,  and  signed  a  receipt  "in  full  of  all  claim  re  injuries."  When 
this  settlement  was  made,  the  wife  was  in  bed,  and  was  said  to  be  still 
suffering  from  her  injuries.  The  defendants  set  this  up  as  a  release  of 
the  cause  of  action,  and  the  plaintiffs  replied  that  the  execution  of  the 
pretended  release  was  procured  by  misrepresentation  and  was  executed 
without  independent  advice  and  without  knowledge  of  its  nature  and 
effect.  The  action  came  on  for  trial  before  a  Judge  and  jury.  The  issue 
as  to  the  release  was  tried  by  the  Judge  alone  and  determined  in  favour 
of  the  defendants.  The  claim  for  damages  based  on  the  defendants'  negli- 
gence was  then  submitted  to  the  jury,  and  a  verdict  given  in  favour  of 
the  woman  plaintiff  for  $750: — 

Held,  upon  the  evidence,  reversing  the  judgments  of  the  trial  Judge  and 
a  Divisional  Court,  that  the  settlement  had  not  been  brought  about  by 
intimidation  or  fraud  or  by  imposition  of  any  kind;  and  the  release  was 
a  bar  to  the  action. 

Per  Garbow,  J. A.: — There  was  nothing  to  shew  that  the  wife  was  so  ill 
as  to  be  unable  understandingly  to  accept  or  reject  the  offer  of  $50  made 
by  the  defendants.  If  the  settlement  was  improvident,  or  the  consider- 
ation inadequate,  that  alone  was  not  sufficient  to  justify  setting  aside 
the  settlement — the  inadequacy  not  being  so  gross  as  to  prove  fraud 
or  imposition.  If  there  was  inequality  or  incapacity  of  some  kind,  it 
did  not  appear  that  advantage  was  taken  of  the  circumstance. 

Per  Meredith,  J.A.: — There  is  no  evidence  of  fraud  in  a  claims  agent 
dealing  with  a  married  woman,  who  has  made  a  claim,  even  if  she  be  in 
ill-health,  and  even  if  she  has  not  a  husband  to  help  her. 

This  action  was  brought  by  Alice  Gissing  and  Albert  A.  Giss- 
ing,  her  husband,  against  the  T.  Eaton  Company  Limited,  a 
company  carrying  on  a  departmental  store  business  in  the  city 
of  Toronto,  to  recover  damages  occasioned  by  an  injury  to  the 
plaintiflP  Alice  Gissing  in  the  defendants'  store. 

The  plaintiffs,  by  their  statement  of  claim,  alleged  as  fol- 
lows : — 

(2)  On  or  about  the  15th  November,  1909,  the  plaintiflE  Alice 
Gissing  was  lawfully  upon  the  premises  of  the  defendants  for 
the  purpose  of  making  purchases. 

(3)  On  the  occasion  mentioned,  the  said  plaintiff  was  stand- 
ing in  a  section  of  the  defendants'  store  where  large  rolls  of  oil- 
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•cloth  are  exhibited  for  sale ;  and,  while  she  was  waiting  to  be         D.  C. 

attended  to  by  one  of  the  defendants'  servants,  the  said  rolls  of         c.A. 

oil-doth,  which  had  been  placed  in  large  numbers  standing  on         1911 

end,  toppled  over,  and,  falling  upon  the  said  plaintiff,  caused  her  gissinq 

serious  personal  injuries.  ^  J'- 

^  T.  Eaton 

(4)  The  said  injuries  were  caused  by  the  negligence  of  the  Oo. 
defendants  as  hereinafter  set  out. 

(5)  The  defendants  were  negligent  in  that  they  placed  large 
rolls  of  oil-cloth,  of  many  feet  in  length,  on  end  in  such  a  way 
that,  upon  one  roll  falling  or  being  disturbed,  it  might  cause  the 
whole  row  to  topple  over,  a^s  happened  in  this  instance ;  and  the 
defendants  were  further  negligent  in  that,  having  so  placed 
the  said  rolls  of  oil-cloth,  they  failed  to  take  any  precautions  to 
prevent  customers  from  approaching  so  near  to  the  oil-cloth 
that  they  might  be  injured  in  case  any  of  the  rolls  did  fall. 

(6)  By  reason  of  the  premises,  the  plaintiff  Alice  Gissing 
suffered  great  pain  and  injury  to  her  health,  and  is  perman- 
ently injured  and  incapacitated  from  attending  to  her  duties; 
and  the  plaintiff  Albert  A.  Gissing  was  deprived  of  and  will 
lose  the  comfort,  assistance,  and  services  of  his  wife,  and  has  in- 
curred and  will  incur  expense  for  nursing  and  medical  and  other 
attendance  of  his  wife. 

The  defendants,  by  their  statement  of  defence,  alleged  as 
follows : — 

(2)  If  the  plaintiff  Alice  Gissing  suffered  any  injury,  as 
alleged,  such  injury  was  caused  by  her  own  negligence,  and  not 
the  negligence  of  the  defendants. 

(3)  The  negligence  of  the  plaintiff  Alice  Gissing  so  contri- 
buted to  the  happening  of  the  accident,  if  any,  of  which  the 
plaintiffs  complain,  that  but  for  such  negligence  the  said  acci- 
dent would  not  have  happened. 

(4)  If  the  plaintiffs  ever  had  any  right  of  action  against  the 
defendant^  by  reason  of  the  matters  alleged  in  the  statement  of 
claim,  which  the  defendants  deny,  the  plaintiffs,  in  consideration 
of  $50  paid  by  the  defendants  to  them,  released  such  right  of 
action  to  the  defendants.  The  said  release  is  evidence  by  a 
writing,  duly  signed  by  the  plaintiffs,  in  the  words  and  figures 
following:  ''Dec.  15,  1909.     Received  from  the  T.  Eaton  Co. 
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PC'         Limited  the  sum  of  fifty  dollars  ($50.00),  in  full  of  all  claim  . 

C.  A.        re  injuries  said  to  have  arisen  out  of  fall  on  floor,  while  in  their 

1911         linoleum  section  on  November  15th,  1909.    Alice  Gissing.  Albert 
Gil^G      A-  Gissing.'' 
T  ^TON  ^^  reply,  the  defendants  alleged  that  the  execution  of  the 

Co.  release  referred  to  in  the  statement  of  defence  was  procured  by 

the  misrepresentation  of  the  defendants'  physicians;  that  the 
document  was  executed  by  the  plaintiffs  on  the  representations 
of  the  said  physicians  that  the  injuries  complained  of  were  of  a 
trifling  nature,  whereas  they  proved  to  be  of  a  serious  and  per- 
manent nature;  and  that  the  document  was  executed  by  the 
plaintiff  Alice  Gissing  without  independent  advice  and  without 
knowledge  of  its  nature  and  effect. 

The  action  came  on  for  trial  before  Teetzel,  J.,  and  a  jury, 
at  Toronto,  on  the  30th  January,  1911. 

The  issue  raised  as  to  the  validity  of  the  release  was  first 
tried  by  the  learned  Judge  without  the  jury,  and  was  determined 
by  him  in  favour  of  the  plafntiffs. 

The  issue  as  to  the  defendants'  liability  for  the  injury  to 
the  plaintiff  Alice  Gissing  was  then  tried  before  the  Judge  and 
jury.  The  jury  found  a  verdict  for  the  plaintiff  Alice  Gissing, 
and  assessed  her  damages  at  $750. 

The  judgment  entered  was  as  follows: — 

1.  This  Court  doth  declare  that  the  settlement  and  receipt 
set  up  by  the  defendants  in  bar  of  the  plaintiffs'  claims  are  null 
and  void  in  so  far  as  concerns  the  plaintiff  Alice  Gissing,  and 
doth  order  and  adjudge  the  same  accordingly. 

2.  And  this  Court  doth  further  order  and  adjudge  that  this 
action  be  and  the  same  is  hereby  dismissed  as  to  the  claim  of 
the  plaintiff  Albert  A.  Gissing. 

3.  And  this  Court  doth  further  order  and  adjudge  that  the 
plaintiff  Albert  A.  Gissing  do  pay  to  the  defendants  the  extra 
costs  of  this  action  occasioned  by  the  said  Albert  A.  Gissing 
having  been  made  a  party  plaintiff,  forthwith  after  taxation 
thereof. 
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4.  And  this  Court  doth  further  order  and  adjudge  that  the  D.  C. 
plaintiff  Alice  Gissing  do  recover  from  the  defendants  the  sum  c.A 
of  $750  and  her  costs  of  this  action,  forthwith  after  taxation         loil 

**^«r«of.  gJ^o 

17. 

T.  Eaton 
The  defendants  appealed  from  the  judgment  of  Teetzel,  J.  Co. 

April  10  and  11.     The  appeal  was  heard  by  a  Divisional 
Court  composed  of  Boyd,  C,  Latchford  and  Middleton,  JJ. 
Z.  F,  Hellmuthy  K.C.,  and  G.  W,  Mason,  for  the  defendants. 
T.  N.  Phelan,  for  the  plaintiffs. 

April  11.  Boyd,  C.  : — Two  of  the  members  of  the  Court 
agree  that  the  appeal  should  be  dismissed.  My  brother  Middle- 
ton  dissents.  There  has  been  a  double  trial,  first  on  the  ques- 
tion of  the  release  by  the  learned  trial  Judge,  and  then  by  the 
jury  on  the  question  of  injuries  to  the  plaintiff  and  damages. 
The  learned  trial  Judge  decided  that  the  alleged  settlement  did 
not  furnish  an  answer  to  the  plaintiffs'  claim.  The  verdict  for 
$750  shews  the  estimate  which  the  twelve  men  composing  the 
jury  placed  upon  the  plaintiff's  injuries.  It  is  true  that  in  the 
beginning  Mrs.  Gissing  was  willing  to  release  the  Eaton  com- 
pany from  all  liability  on  payment  to  her  of  $200;  and,  if  that 
demand  had  been  acceded  to,  it  might  have  been  a  fair  settle- 
ment, and  this  case  would  never  have  been  here.  But  $50  was 
grossly  inadequate,  and  was  not  commensurate  with  the  injuries 
sustained  by  the  plaintiff.  The  woman  suffered  a  serious  in- 
jury, and  is  eutitled  to  substantial  damages.  It  cannot  be  said 
that  the  parties  were  dealing  on  equal  terms.  The  woman  was  in 
bed;  her  leg  was  benumbed;  she  had  that  day  suffered  from  a 
fainting  spell,  caused  by  the  pain  from  her  injury;  she  was 
worried  about  the  health  of  her  husband,  who  was  suffering 
from  heart  failure,  and  who  was  in  a  state  of  trepidation. 

Black,  the  claims  agent  of  the  defendants,  who  negotiated 
with  her,  was  an  astute  alert  man,  who  thoroughly  understood 
the  business  in  hand  and  its  consequences.  The  learned  trial 
Judge  credits  what  the  woman  says  of  the  matter.  He  also 
says  in  his  judgment:  ** Black  had  alleged  that  they  were  pre- 
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D.  C.         pared  to  prove  by  witnesses  that  she  had  not  got  hurt  in  the 

^^^^         way  she  claimed  at  all,  which,  together  with  the  fact  that  she 

GisBiNo      had  lost  or  forgotten  the  address  of  the  only  witness  whom  she 

T.Eaton     ^ad  ^^  mind  to  prove  her  case,  would  be  circumstances  which, 

^'  in  her  then  condition,  would  probable  unduly  influence  her  in 

Boy*,  c.       accepting  any  proposed  compromise." 

Looking  at  all  the  circumstances,  I  am  not  able  to  say  that 
the  judgment  should  be  disturbed.  The  appeaj  should  be  dis- 
missed with  costs. 

Latchford,  J. : — I  agree. 

MiDDLETON,  J.: — I  cannot  agree  with  the  majority  of  the 
Court,  and  I  think  the  appeal  should  be  allowed.  I  need  not 
recapitulate  what  my  Lord  the  Chancellor  has  said  about  the 
facts.  I  think  the  case  comes  clearly  within  North  British  R.W. 
Co,  v.  Wood  (1891),  18  Gt.  of  Sess.  Cas.  (4th  series)  27.  The 
Court  ought  to  enforce  the  contract  of  release.  There  was  not, 
in  my  view,  upon  the  plaintiff's  own  evidence  and  that  of  her 
husband,  any  fraud  or  overreaching. 

Appeal  dismissed  with  costs;  Mtodleton,  J.,  dissenting. 

The  defendants  appealed  to  the  Court  of  Appeal  from  the 
order  of  the  Divisional  Court. 

September  29.  The  appeal  was  heard  by  Moss,  C.J.O.,  Gar- 
row,  Maclaren,  Meredith,  and  Maqeb,  JJ.A. 

J.  F.  Hellmuth,  K.C.,  and  O.  W,  Mason,  for  the  defendan- 
ants.  Although  our  reasons  of  appeal  cover  the  whole  case,  we 
confine  our  argument  in  the  appeal  to  the  question  of  a  release, 
and  we  submit  that  the  settlement  made  with  the  defendants  is 
absolutely  binding  upon  the  plaintiffs.  It  was  made  deliberately, 
and  with  full  knowledge  of  all  the  facts;  and  it  was  not  com- 
passed by  any  intimidation  or  fraud.  Mere  inadequacy  of  con- 
sideration is  not  sufficient  reason  to  nullify  an  agreement  to 
settle.  The  case  of  North  British  R.W,  Co.  v.  Wood,  18  Ct.  of 
Sess.  Cas.  (4th  series)  27,  cited  by  Middleton,  J.,  in  his  dissent- 
ing judgment  in  the  Divisional  Court,  is  still,  we  submit,  good 
law. 
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T.  N,  Phelan,  for  the  plaintiff  Alice  Gissing,  the  respondent.  C.  A. 
The  means  by  which  this  release  was  obtained  from  the  plain-  ^^^^ 
tiffs  were  so  unfair  that  the  settlement  should  not  be  allowed  Gissino 
to  stand.  The  document  is  not  a  release,  but  a  receipt,  which  t.Eatoh 
is  merely  evidence  of  an  agreement.  The  learned  trial  Judge  ^• 
applied  to  this  case  the  observations  of  the  learned  Chancellor 
in  the  case  of  Doyle  v.  Diamond  Flint  Glass  Co,  (1904),  8  O.L.R. 
499,  502:  **It  is  not  the  ordinary  case  of  the  compromise  of  a 
doubtful  claim,  but  one  in  which  the  parties  were  not  dealing  on 
equal  terms  and  in  which  the  woman's  competency  for  such 
business  admits  of  the  gravest  doubt."  Under  the  circum- 
stances, where  the  parties  are  not  an  equal  terms,  and  where 
there  is  evidence  of  overmatching  or  misstatement,  as  there 
jmdoubtedly  was  here,  the  Court  ought  to  infer  that  the  receipt 
was  obtained  by  such  unfair  means  that  it  would  be  improper 
to  set  it  up  as  a  defence,  and  the  Court  in  maintaining  it  would 
be  countenancing  a  fraud:  Doyle  v.  Diamond  Flint  Glass  Co., 
supra,  and  in  appeal  (1905),  10  O.L.R.  567;  Johnson  v.  Grand 
Trunk  B.W.  Co.  (1893-4),  25  O.R.  64,  69,  21  A.R.  408,  413; 
Begg  v.  Toronto  B.W.  Co.  (1904-5),  3  O.W.R.  517,  520,  6  O.W. 
R.  239,  241;  Smith  v.  Mcintosh  (1906),  13  O.L.R.  118;  EUen  v. 
Great  Northern  R.W,  Co.  (1901),  17  Times  L.R.  453;  Hirsch- 
feld  V.  London  Brighton  and  South  Coast  R.W.  Co.  (1876), 
2  Q.B.D.  1.  The  case  of  North  British  R.W.  Co.  v.  Woods,  re- 
lied on  by  the  appellants,  does  not  apply  here,  the  findings  of 
fact  being  entirely  different  from  those  in  the  present  case. 

HeUmuth,  in  reply. 

November  15.  Garrow^  J.A.  : — Appeal  by  the  defendants 
from  the  judgment  of  a  Divisional  Court  affirming  the  judg- 
ment at  the  trial  before  Teetzel,  J.,  and  a  jury,  in  favour  of  the 
plaintiff   Alice  Gissing. 

The  action  was  brought  to  recover  damages  said  to  have 
been  caused  to  her  by  a  roll  of  linoleum  falling  upon  her  in  the 
defendants'  wareroom. 

Among  other  defences,  the  defendants  pleaded  a  settlement 
and  release  in  consideration  of  the  sum  of  $50.  The  issue  as 
to  it  was  tried  without  the  jury  and  found  in  favour  of  the 


Digitized  by  VjOOQIC 


56 


ONTARIO  LAW  REPORTS. 


[vol. 


C.A. 
1911 

618SINO 

v. 

T.  Eaton 

Co. 

Oarrow.  J.A« 


plaintiff.  The  case  thereupon  proceeded,  and  the  jury  found 
upon  the  other  issues  in  favour  of  the  plaintiff,  and  assessed 
the  damages  at  $750. 

Teetzel,  J.,  in  rendering  judgment  upon  the  issue  as  to  the 
release,  said  that  the  plaintiff,  while  in  the  witness-box,  appear- 
ed to  be  a  fairly  alert  woman  but  of  little  education.  She  was 
not,  when  the  release  was  executed,  in  a  condition  fairly  and 
reasonably  to  transact  such  important  business,  with  a  certain- 
ty that  she  understood  and  appreciated  what  she  was  doing. 
The  sum  was  grossly  inadequate.  Black,  the  defendants'  agent, 
made  the  statement  that  it  would  be  proved  by  witnesses  that  she 
did  not  get  hurt  as  she  alleged,  and  she  had  lost  the  address  of 
the  only  witness  she  had,  which  probably  unduly  influenced  her 
in  accepting  the  proposed  compromise.  And  wound  up  his  judg- 
ment as  follows : — 

.^'I  am  of  the  opinion  that  the  case  turns,  not  only  upon  the 
fact  of  her  condition  at  the  time  being  such  that  she  was  not  upon 
an  equal  footing  with  the  defendants'  representative  to  deal  with 
this  case,  but  also  upon  the  fact  that  this  settlement  was  so 
grossly  inadequate  as  to  justify  the  inference  that  this  woman 
was  either  intimidated  by  the  defendants'  agent,  or  that  fraud 
entered  into  the  transaction,  so  far  as  he  was  concerned.  Ordin- 
arily, inadequacy  of  consideration  is  not  a  ground  for  setting 
aside  a  settlement;  but,  if  the  parties  are  not  upon  equal  terms, 
and  one  of  them  is  not  in  a  situation  to  judge  for  himself,  and 
accepts  the  satisfaction  unwillingly,  or  unwittingly,  not  appreci- 
ating his  full  rights,  and,  at  the  same  time,  the  inadequacy  is  so 
gross  in  its  nature  as  to  shock  the  conscience  of  a  reasonable 
man,  the  Court,  I  think,  in  such  cases,  ought  to  infer  that  the 
accord  and  satisfaction,  or  settlement,  was  brought  about  either 
by  intimidation  or  fraud;  and  I  think  this  case  fully  warrants, 
at  least,  the  inference  that  it  was  brought  about  by  the  intimi- 
dation of  this  woman,  and  that  she  was  not  in  a  position  fully 
to  appreciate  her  rights,  and  for  that  reason  that  it  should  not 
be  allowed  to  stand  against  her.  The  case  will,  therefore,  pro- 
ceed to  trial  upon  the  other  issue." 

At  the  close  of  the  evidence  of  the  female  plaintiff  on  this 
issue,  the  learned  Judge  had  remarked  to  counsel  for  the  plain- 
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tiffs,  who  was  asking  for  leave  to  amend  by  offering  to  return         C.  A. 
the  $50:  *'The  only  ground  for  setting  it  aside,  so  far  as  I  can         ^^^^ 
see,  is  improvidence.     There  is  no  misrepresentation  by  any-      Gibsxwg 
body."    Mr.  Hellmuth  (for  the  defendants) :   '*Your  Lordship      t.I^tow 
is  not  ruling  on  the  evidence?*'  His  Lordship:  *'No,  that  is  the         ^- 
only  contention  that  is  made."    Mr.  Phelan  (for  the  plaintiffs) :     G«ftm.  j.a, 
"That  is  the  ground  we  are  relying  on." 

In  the  Divisional  Court  the  facts  were  again  reviewed,  very 
much  in  the  same  way,  by  the  learned  Chancellor,  who  delivered 
the  judgment  of  the  majority,  and  concluded  that  the  judgment 
of  Teetzel,  J.,  should  be  aflSrmed. 

Middleton,  J.,  dissented,  holding  that  the  release  had  not 
been  successfully  attacked. 

The  accident  was  a  peculiar  one.  The  female  plaintiff  was 
among  some  roUs  of  linoleum,  remnants  which  had  been  sold, 
and  were  standing  in  rolls  ready  to  be  sent  out,  in  front  of  the 
larger  imsold  rolls.  The  former,  for  some  reason,  probably  be- 
cause some  one  in  passing  touched  one  of  them,  sending  it  against 
the  others,  fell;  and,  as  she  says,  one  of  them  in  falling  struck 
her  in  the  back  and  forced  her  to  her  hands  and  knees.  She 
was  helped  to  a  chair  and  subsequently  taken  to  the  rest-room, 
where  she  remained  for  some  hours,  when  she  went  home.  She 
wished  to  leave  earlier,  but  was  apparently  detained  by  the 
nurse.  Shortly  afterwards,  she  called  in  Dr.  Cuthbertson,  who 
saw  her  frequently  within  the  first  two  weeks,  but  who  unfortu- 
nately was  not  called  as  a  witness.  So  there  is  no  evidence,  ex- 
cept that  of  the  female  plaintiff,  of  the  exact  nature  of  the  in- 
jury, which  apparently  left  no  distinctive  outward  sign. 

The  accident  happened  on  the  15th  November,  1909.  On  the 
22nd  November,  1909,  the  male  plaintiff  wrote  a  letter  to  the 
defendants,  complaining  that  his  wife  had  been  injured  **by  one 
of  the  defendants'  employees  carelessly  letting  some  rolls  of  oil- 
cloth fall  upon  her,"  and  demanding  their  attention  to  the  claim. 
The  female  plaintiff  had  previously  sent,  on  two  occasions,  by 
messengers,  verbal  demands  for  attention  on  the  part  of  the  de- 
fendants to  her  case,  but  without  effect.  In  reply  to  the  letter, 
Mr.  Black  came  the  next  day  and  saw  the  female  plaintiff.  He 
went  away  without  making  any  offer,  but  said  he  would  call 
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again.  He  did  not,  however,  do  so  until  after  the  male  plaintiff 
had  gone  several  times  to  see  him.  He  (Black)  next  came  on 
the  occasion  when  the  release  was  signed,  on  the  15th  December, 
1909,  or  exactly  a  month  after  the  accident.  The  male  plaintiff 
had  seen  Black  that  morning,  and  had  been  told  that  the  utmost 
the  defendants  were  willing  to  pay  was  $50.  He  returned  home 
and  told  his  wife  that  all  the  defendants  would  pay  was  $50, 
and  that  Black  was  coming  up  at  three  o'clock  that  afternoon 
to  close  it,  if  she  was  willing  to  accept.  Black  did  not  come 
until  about  five  o'clock,  and  then  the  money  was  paid,  and  the 
document,  which  is  simply  a  receipt  in  full,  was  signed  by  both 
plaintiffs,  and  taken  away  by  Black. 

When  Black  came,  both  plaintiffs  were  present.  Black's  first 
remark  to  the  female  plaintiff,  who  was  in  bed,  was,  ''Jump  up 
out  of  that  and  I  would  find  out  I  would  be  all  right,"  to  which 
she  replied,  **  You  take  a  chair  and  sit  down  there,  and  when  I 
am  able  to  jump  around  I  will  jump  around — ^that  is  the  way  I 
spoke  to  him."  Then  they  proceeded  to  discuss  what  might  be 
called  the  merits.  Black  told  her,  **The  men  all  say  that  it  never 
hit  you,"  to  which  the  female  plaintiff  replied  that  they  were 
telling  lies,  and  that  he  was  encouraging  them.  *  *  Then  Mr.  Black 
jumped  up  with  a  sheet  of  paper  and  told  me  to  sign  that  paper 
or  I  would  never  get  a  single  cent— he  would  see  to  it."  And 
she  and  her  husband  signed  the  paper  and  accepted  the  $50. 

The  discussion  was,  she  says,  very  warm  on  both  sides,  and, 
to  judge  from  what  appears,  in  the  notes  of  evidence,  no  less 
warm  on  her  side  than  on  his,  taking,  as  I  do  throughout,  her  own 
story  as  told  in  the  evidence.  Her  husband  apparently  took  little 
part,  although  present  throughout. 

Led  by  her  counsel,  the  female  plaintiff  made  a  faint  attempt 
to  convey  the  impression  that  she  did  not  understand  the  mean- 
ing of  the  receipt,  but  Teetzel,  J.,  intervened : — 

*'His  Lordship;  Q.  Are  you  pretending  to  say  now  that  you 
did  not  know  you  were  signing  a  receipt  for  fifty  dollars?  A. 
I  knew  he  said  he  would  pay  me  fifty  dollars. 

**Q.  You  must  take  that  or  nothing?  A.  Yes,  that  is  what  he 
said    .    .     . 
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**Q.  You  were  not  bound  to  take  the  fifty  dollars,  you  knew 
that;  if  you  thought  you  were  entitled  to  more,  you  were  not 
bound  to  take  the  fifty  dollars,  why  did  you  take  it  ?  A.  Well, 
because  my  husband  drove  me  to  sign  it." 

She  also  said  that,  if  the  fifty  dollars  had  been  two  hundred 
dollars,  the  matter  would  have  been  at  an  end ;  in  other  words, 
it  is  plain  that  her  real  grievance  is  not  that  she  did  not  under- 
stand the  nature  and  eflEect  of  what  she  was  doing,  but  that  she 
settled  for  too  little. 

Under  these  circumstances,  I  feel  compelled  to  agree  with 
Middleton,  J.,  in  his  dissenting  judgment.  People  must  not  be 
allowed  to  play  fast  and  loose  with  settlements  made  as  this  was, 
deliberately,  intentionally,  and  with  full  knowledge  of  all  the 
facts.  Business  could  never  be  carried  on  in  that  way. 

I  am,  with  deference,  quite  unable  to  see  in  the  evidence  any 
justification  for  the  statement  that  the  settlement  was  brought 
about  by  intimidation  or  fraud  or  by  imposition  of  any  kind. 

Black  did  not  seek  the  plaintiffs,  nor  urge  nor  advise  them 
to  settle.  They  sought  him,  as  the  representative  of  the  defen- 
dants having  charge  of  the  matter,  and  he  went  to  the  plaintiffs' 
residence  only  in  pursuance  of  the  arrangement  made  with  the 
nude  plaintiff,  at  the  instance  of  his  wife,  who  sent  him  to  obtain 
a  settlement  if  possible.  Before  going,  he  had  given  to  the  hus- 
band his  ultimatum — $50,  and  not  a  cent  more — and  this  was 
duly  reported  to  the  female  plaintiff  by  her  husband  on  his  re- 
turn. So  that  when,  later  in  the  day.  Black  came,  the  matter  was 
of  the  very  simplest,  namely,  to  say  '*yes"  or  ** no''  to  the  offer. 
It  had  in  the  meantime  been  under  discussion  and  consideration 
by  the  plaintiffs ;  and,  as  the  female  plaintiff  herself  admits,  her 
husband  had  advised — she  puts  it  in  one  place  ** influenced," 
and  in  another  ** drove" — ^her  to  accept. 

The  female  plaintiff  is,  it  is  true,  shewn  to  have  been  in  bed, 
and  she  may  have  been  ill  and  in  pain,  although  it  would  have 
been  more  satisfactory  on  these  points  if  her  physician  had  been 
called  or  even  her  husband,  neither  of  whom  was  examined  on 
this  issue.  But,  granting  that  her  condition  was  as  she  describes, 
there  is  absolutely  nothing  fairly  to  shew  that  she  was  so  ill  as 
to  be  unable  understandingly  to  accept  or  reject  the  offer,  which, 
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after  all,  is  all  that  she  was  called  on  to  do.  Something  might 
even  not  unreasonably,  under  the  circumstances,  be  said  about 
the  alleged  improvidence,  or,  as  I  would  prefer  to  call  it,  inade- 
quacy of  the  consideration.  The  claim  was  by  no  means  admit- 
ted; on  the  contrary,  it  was,  honestly  and  on  quite  suflScient 
grounds,  stoutly  contested.  The  female  plaintiflE  was  willing  to 
accept  $200;  and,  in  considering  the  question  of  inadequacy, 
that  sum,  and  not  the  sum  subsequently  awarded  by  the  jury, 
should  alone,  I  think,  be  regarded.  But,  however  that  may  be, 
improvidence  or  inadequacy  of  consideration  alone  is  not  suffi- 
cient to  justify  setting  the  settlement  aside.  **Mere  inadequacy 
of  consideration  is  not  a  ground  even  for  refusing  a  decree  for 
specific  performance  of  an  unexecuted  contract.  .  .  .  And 
still  less  can  it  be  a  ground  for  rescinding  an  executed  contract. 
The  only  exception  ...  is,  where  the  inadequacy  of  consi- 
deration is  so  gross  as  of  itself  to  prove  fraud  or  imposition  on 
the  part  of  the  purchaser.  Fraud  in  the  purchaser  is  of  the  es- 
sence of  the  objection  to  the  contract  in  such  a  case:"  Borell 
V.  Dann  (1843),  2  Hare  440,  at  p.  450;  see  also  for  other  illu- 
strations, of  which  there  are  many,  Harrison  v.  Ghiest  (1855), 
6  DeG.  M.  &  G.  424;  MicUUeton  v.  Broum  (1878),  47  L.J.  Ch. 
411. 

It  must  be  made  to  appear  not  only  that  there  was  inequality 
or  incapacity  of  some  kind,  but  that  advantage  was  taken  of  the 
circumstance;  and,  in  my  opinion,  nothing  of  the  sort  appears 
in  this  case. 

I  would  allow  the  appeal  and  dismiss  the  action,  both  with 
costs,  if  demanded. 


Meredith,  J.A.  : — In  the  light  of  that  which  has  developed 
since  the  settlement  made  between  the  parties,  the  sum  which  the 
plaintiff  and  her  husband  accepted  in  satisfaction  of  all  claims 
in  respect  of  the  plaintiff's  injuries,  sustained  in  the  defendants' 
stores,  is  much  too  little;  but  the  case,  as  to  the  settlement  of 
the  claims,  is  not  to  be  looked  at  in  that  after-light;  it  is  to  be 
viewed  from  the  standpoint  of  the  parties  at  the  time  when  the 
compromise  was  made ;  and,  so  viewed,  there  is  nothing  startling, 
nothing  even  suspicious,  in  the  acceptance  of  $50  in  satisfaction 
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of  them.  The  most  the  plaintiff  and  her  husband  had  asked 
was  $200;  he  and  she,  as  well  as  the  defendants'  agent  who  ef- 
fected the  settlement  for  them,  all  believeji  that  the  plaintiff's 
injuries  were  of  a  more  or  less  trivial  character;  her  medical 
adviser  was  of  that  opinion,  and  had  said  so;  there  was  nothing 
to  indicate  any  kind  of  serious  injury.  In  these  circumstances,  Mewdith,  j.a. 
who  can  say  that  the  settlement  was  even  an  unwise  one?  The 
defendants  had  a  witness  of  the  occurrence  ready  to  testify,  and 
who,  at  the  trial,  did  testify,  that  the  plaintiff  was  not  struck 
by  the  roll  of  floor-cloth,  but  merely  fell  and  hurt  herself.  The 
husband  and  wife  were  surely  not  far  wrong  in  thinking  that 
one-fourth  of  the  sum  they  demanded  was  better  than  a  law-suit, 
which,  it  might  well  have  been  thought,  would  be,  as  no  doubt 
it  was,  inevitable,  if  the  sum  offered  were  rejected,  and  if  the 
plaintiff  and  her  husband  had  courage  enough  to  sue  for  more ; 
a  law-suit  in  which  the  chances  seemed  against  them,  and  one  in 
which,  even  if  they  were  successful  to  the  full  amount  of  their 
demand,  in  view  of  solicitor  and  client  eosts,  and  the  mental  and 
bodily  wear  and  tear  of  it,  might  prove  unprofitable. 

I  am  quite  unable  to  find  even  a  scintilla  of  evidence  of  fraud 
in  the  transaction;  there  was  no  going  behind  the  backs  of  the 
legal,  or  other,  advisers  of  the  claimants  to  effect  a  settlement — 
a  fact  not  infrequently  seized  upon  by  Judges  to  upset  a  bad 
bargain,  and  one  which  naturally  arouses  some  suspicion:  the 
defendants  naturally  felt  that  they  had  a  good  defence  to  any 
action  that  might  be  brought  against  them,  but,  wisely  enough, 
thought  it  better  to  pay  $50  than  have  a  law-suit,  with  its  cost 
and  worry  and  possible  inability  to  recover  their  costs — if  suc- 
cessful and  if  awarded  them.  There  is  no  evidence  of  fraud  in 
a  ** claims  agent"  dealing  with  a  married  woman,  who  has 
made  a  claim,  even  if  she  be  in  ill-health,  and  even  if  she  has  not 
a  husband  to  help  her;  and,  with  all  our  sympathy  for  the  suf- 
fering, we  have,  I  hope,  hardly  got  so  far  as  to  hold  that  every 
bargain  made  by  a  woman  in  ill-health  is  voidable  on  the  ground 
of  fraud  if  it  turn  out  to  be  a  bad  bargain  for  her,  but  valid  if 
bad  for  the  other  fellow. 

I  cannot  see  how  this  transaction,  reasonably,  can  be  ad- 
judged voidable  on  the  ground  of  fraud.    It  seems  to  me  to  be 
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contrary  to  common  sense  to  say  that  any  kind  of  fraud  was 
perpetrated,  or  intended  to  be  perpetrated,  npon  the  plaintiff 
or  her  husband,  or  ever  thought  of  by  the  defendants  or  their 
agent ;  he  was  too  confident  of  the  invalidity  of  the  claims  to  be 
put  to  any  such  a  shift,  even  if  dishonest  and  foolish  enough 
to  attempt  it,  of  which  there  is  no  sort  of  evidence.  His  advice 
to  the  woman  to  geX  up  and  go  to  work  and  not  nurse  an  imagin- 
ary injury*  into  real  nervous  trouble,  was  evidently  sincere,  and 
was  indeed  the  best  advice  that  could  have  been  given  to  her  if 
her  condition  had  really  been  that  which  her  medical  adviser 
thought,  and  every  one  else  thought,  at  that  time. 

The  question  whether  the  agreement  could  be  set  aside  on  the 
ground  of  mutual  mistake  of  facts — ^the  nature  and  extent  of  the 
woman's  injury — has  not  been  raised  at  any  stage  of  the  case, 
nor  discussed  here ;  and,  therefore,  I  express  no  opinion  upon  it. 


Moss,  C.J.O.,  Maclaren   and  Magee,  JJ.A.,  concurred. 

Appeal  allowed  and  action  dismissed. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  V.  Wood.  0.a. 

1011 

Criminal  Law — Omitting  to  Provide  Necessaries  for  Wife — Criminal  Codej  " 

sec.  242(2) — Foreign  Decree— Effect  of— Domicile— Likelihood  of  Per-       ^^^'  ^^• 
manent  Injury  to  Wife's  Health — Evidence — Findings  of  Jury. 

The  defendant  was  tried  upon  an  indictment  charging  him  with  refus- 
ing, neglecting,  and  omitting,  without  legal  excuse,  to  provide  necessaries 
for  his  wife,  whereby  her  health  was  now  and  was  likely  to  be  perman- 
ently injured,  contrary  to  the  Criminal  Code,  sec.  242(2).  The  de- 
fendant admitted  the  marriage,  but  alleged  that  he  had  obtained  a  valid 
decree  of  divorce  in  the  State  of  Ohio;  and  he  denied  that  the  complain- 
ant's health  was  or  was  likely  to  be  permanently  injured  for  want  of 
necessaries.  The  defendant  was  domiciled  in  Ontario  at  the  time  of  the 
marriage;  and  the  jury  found  that  he  had  not  acquired  a  new  domicile 
in  Ohio.  The  jury  also  found  that  the  wife's  health  was  likely  to  be 
permanently  injured  by  the  husband  not  supplying  the  necessaries  of 
life.  A  general  verdict  of  "guilty"  was  also  found,  and  the  defendant 
was  convicted: — 

Heldf  upon  a  case  stated,  that  the  findings  and  verdict  were  supported  by 
the  evidence;  that  the  decree  of  the  Ohio  Court  was  not  conclusive  on 
the  question  of  domicile;  and,  upon  the  finding  of  the  jury  as  to 
domicile,  had  no  efficacy  in  Ontario;  and  the  conviction  was  affirmed. 

Quaere^  per  Meredith,  J. A.,  whether  the  domicile  of  the  husband  would  be, 
in  the  circumstances  of  the  case,  also  the  domicile  of  the  wife. 

Case  stated  for  the  opinion  of  the  Court  of  Appeal  by  His 
Honour  Judge  Denton,  one  of  the  Junior  Judges  of  the  County 
Court  of  the  County  of  York,  as  follows:— 

'*0n  the  16th  May,  1911,  the  prisoner  was  tried  at  the 
General  Sessions  of  the^Peace  for  the  County  of  York,  on  an  in- 
dictment charging  him  '*that,  at  the  city  of  Toronto,  in  the 
county  of  York,  on  or  about  the  12th  day  of  April,  1911,  and  on 
divers  other  days  and  times  before  and  since  that  date,  being 
then  and  there  as  her  husband  under  legal  duty  and  bound  by 
law^  to  provide  sufficient  food,  clothing,  and  lodging,  and  all  other 
necessaries,  for  Alice  Wood,  his  wife,  but  in  disregard  of  his  duty 
in  that  behalf,  then  and  there  refused,  neglected,  and  omitted, 
without  legal  excuse,  to  provide  necessaries  for  her,  the  said 
Alice  Wood,  by  means  whereof  the  health  of  the  said  Alice  Wood 
is  now  and  is  likely  to  be  permanently  injured,  contrary  to  the 
Criminal  Code.*' 

**The  verdict  of  the  jury  involved  the  consideration  by 
them : — 

**(lst.)  Of  the  validity  or  invalidity  of  the  decree  of 
divorce  obtained  by  the  prisoner  on  the  27th  June,  1910,  from 


Digitized  by  VjOOQIC 


64  ONTARIO  LAW  REPORTS.  [vol. 

O.A.  the  Court  of  Common  Pleas  within  and  for  the  County  of 
^^^^  Cuyhago  and  State  of  Ohio,  United  States  of  America,  purport- 
Rex  ing  to  dissolve  the  marriage  between  the  prisoner  and  the  said 
Wood.        Alice  Wood. 

*'  (2nd.)  The  question  whether,  apart  from  the  said  divorce, 
there  was  any  legal  excuse  for  not  supplying  the  necessaries. 

'*(3rd.)  Whether  the  woman's  health  was  or  was  likely  to 
be  permanently  injured  by  not  being  furnished  with  such 
necessaries. 

**In  my  charge  to  the  jury,  I  gave  them  certain  instructions 
and  directions  as  to  the  law,  and  asked  them  to  find  the  facts 
based  upon  such  instructions  and  directions. 

**  After  the  jury  retired  to  consider  their  verdict,  they  asked 
to  be  furnished  with  the  questions  necessary  for  them  to  answer 
before  reaching  a  verdict.  These  questions  were  furnished  to 
the  jury;  and,  upon  these  answers,  which  were  unfavourable  to 
the  prisoner,  the  jury  brought  in  a  verdict  of  *  guilty. ' 

'*The  prisoner's  counsel  asked  for  a  stated  casfe  on  the  points 
of  law  raised  by  him.  I  granted  his  request,  admitted  the  pri- 
soner to  bail,  and  remanded  him  for  sentence. 

**The  indictment,  the  evidence  taken  at  the  trial,  the  charge, 
the  exhibits,  the  questions  submitted  to  the  jury  and  the  answers 
thereto,  are  forwarded  herewith  and  made  part  of  this  case. 

**I  reserved  the  following  question  tor  the  opinion  of  the 
Court : — 

**Are  the  findings  and  the  verdict  of  the  jury,  based  upon 
such  instructions  and  directions,  sufficient  in  law  to  support  or 
warrant  the  conviction  of  the  prisoner?" 

October  4.  The  case  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaben,  Meredith,  and  Magee,  JJ.A. 

A,  R,  Hassard,  for  the  defendant,  argued  that  the  Ohio 
divorce  was  sufficient  to  exempt  his  client  from  liability  to  pro- 
vide necessaries  under  the  section  in  question.  The  decree  is 
conclusive  on  the  question  of  domicile.  It  is  shewn,  besides,  that 
the  defendant  had  ac(iuired  a  domicile  in  Ohio  two  years  before 
he  took  steps  to  obtain  the  divorce ;  and  the  learned  trial  Judge 
should  have  charged  the  jury  to  that  effect.  "  He  referred  to 
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Dicey 'a  Conflict  of  Laws,  2nd  ed.,  pp.  88,  89;  Rex  v.  Hamilton  C.A. 
(1910),  22  O.L.R.  484,  486;  Bater  v.  Bater,  [1906]  P.  209,  at  p.  ^ 
224,  where  Castrique  v.  Behrens  (1861),  30  L.J.Q.B.  63,  is  ap-  Rex 
proved;  Rex  v.  Woods  (1903),  6  O.L.R.  41.  The  defendant  is 
further  exempt  from  liability  on  the  ground  that  the  Crown  has 
not  discharged  the  onus  of  shewing  that  the  wife's  life  has  been 
endangered,  or  that  her  health  has  been  or  is  likely  to  be  perma- 
nently injured  by  the  alleged  omission  to  provide  necessaries. 

/.  R,  Cartwright,  K.C.,  for  the  Crown,  argued  that  the  defen- 
dant had  failed  to  prove,  as  he  was  bound  to  do,  that  he  had 
acquired  a  domicile  in  Ohio  when  the  alleged  divorce  was  ob- 
tained ;  and  questioned  whether  a  person  in  his  position  could  be 
heard  to  say  that  he  had  acquired  another  domicile,  referring  to 
Bater  v.  Bater,  supra,  at  p.  216.  His  evidence  is  shifty  and 
vacillating,  and  such  as  the  jury  were  entitled  to  give  little 
weight  to.  As  to  the  question  of  the  injury  to  the  wife's  health, 
while  the  Judge  says  that  the  evidence  was  not  very  strong,  it 
was  fairly  put  before  the  jury,  who  were  entitled  to  find  upon 
it  as  they  had  done. 

Hassard,  in  reply. 

November  15.  Maclaren,  J.A.  : — The  defendant  was  con- 
victed at  the  General  Sessions  of  the  Peace  at  Toronto  on  the  16th 
May,  1911,  under  sec.  242(2)  of  the  Criminal  Code,  before  the 
County  Court  Judge  and  a  jury,  of  omitting,  without  lawful 
excuse,  to  provide  necessaries  for  his  wife,  Alice  Wood,  whereby 
her  health  was  or  was  likely  to  be  permanently  injured. 

He  admitted  that  he  had  married  her  at  Toronto  in  1903,  but 
claimed  that  he  had  secured  a  valid  divorce  at  Cleveland,  Ohio, 
on  the  27th  June,  1910.  He  also  denied  that  her  health  was 
or  was  likely  to  be  permanently  injured  for  want  of  the  medical 
necessaries  she  claimed. 

The  learned  Judge  submitted  to  the  jury  the  following  ques- 
tions, which  were  answered  by  them  as  follows : — 

**1.  Had  the  accused  husband,  when  he  commenced  his 
divorce  proceedings  and  obtained  the  divorce,  acquired  an  actual, 
real,  and  permanent  domicile  or  home  in  Ohio  ?    A.  Xo.    Or  did 

5-  -\XV,  0.x..7t. 


Digitized  by  VjOOQIC 


Maclaren,  J.A. 


66  ONTARIO  LAW  REPORTS.  [vol. 

0.  A.  he  go  there  merely  for  the  purpose  of  living  there  long  enough 
^^^^  to  enable  him  to  obtain  the  divorce,  and  then  return  to  Canada? 
Rex  a.  Yes. 

Wood.  *'^'  ^^  ^^®  answer  to  the  above  question  be  that  he  did  not 

acquire  such  permanent  domicile  in  Ohio,  then  is  there  any  law- 
ful excuse  shewn  for  not  supplying  the  necessaries  to  his  wife, 
either  on  the  ground  of  her  having  deserted  him,  or  on  the 
ground  of  his  inability  to  supply  them  ?    A.  No. 

**3.  Has  the  wife's  health  been  permanently  injured,  or  is  it 
likely  to  be  permanently  injured  by  the  husband  not  supplying 
the  necessaries  of  life?  A.  The  wife's  health  has  not  beeii  per- 
manently injured,  but  is  likely  to  be  permanently  injured  by  the 
husband  not  supply  the  necessaries  of  life." 

In  addition,  the  jury  brought  in  a  general  verdict  of  guilty. 

The  learned  Judge  had  fully  instructed  the  jury  as  to  the 
law  applicable  to  the  case,  in  a  charge  which  was  not  objected  to. 

At  the  request  of  the  defendant's  counsel,  he  reservd  for  this 
Court  the  following  question;  "Are  the  findings  and  the  verdict 
of  the  jury,  based  upon  such  instructions  and  directions,  suffi- 
cient in  law  to  support  or  warrant  the  conviction  of  the 
prisoner?" 

It  has  been  for  years  well  settled  law  in  this  country  that  it  is 
the  Courts  of  the  domicile  of  the  parties  that  have  jurisdiction 
on  the  subject  of  divorce :  Rex  v.  Woods,  6  O.L.R.  41 ;  The  King  v. 
Brinkley  (1907),  14  O.L.R.  434;  Rex  v.  Hamilton,  22  O.L.R. 
484;  Bater  v.  Bater,  [1906]  P.  209. 

The  defendant  had  been  domicikd  in  Toronto  when  he 
married  his  wife  there  in  1903.  The  jury  have  found  that  he 
had  not  acquired  a  new  domicile  in  Ohio ;  and  I  do  not  see  how, 
upon  his  own  evidence,  they  could  have  found  otherwise. 

But  it  was  argued  that  the  certified  copy  of  the  Cleveland 
judgment  put  in  at  the  trial  is  conclusive  on  this  point. 

However,  an  examination  of  the  judgment  shews  that  it  con- 
tains no  reference  or  statement  as  to  either  the  domicile  or  resi- 
dence of  either  of  the  parties.  It  is  simply  a  decree  of  divorce 
of  the  Court  of  Common  Pleas  of  the  State  of  Ohio,  in  a  case 
of  '*  Walter  ^VI.  Wood,  plaintiff,  v.  Alice  M.  Wood,  defen- 
dant,"  without  saying   where   either  the   plaintiff  or   the   de- 


Digitized  by  VjOOQIC 


IfAcUren.  J.A. 


XXV.]  ONTARIO  LAW  REPORTS.  67 

fendant  resided  or  was  domiciled.  The  judgment  does  not  O.A. 
shew,  nor  does  it  appear  in  any  way,  nor  was  it  proved  at  l^H 
the  trial  here,  that  either  domicile  or  residence  in  the  State  of  rmc 
Ohio  is  a  prerequisite  to  the  obtaining  of  a  divorce  in  that  State.        ^^^^ 

On  the  other  point,  as  to  the  wife's  health  being  likely  to  be 
permanently  injured  by  the  husband  not  supplying  her  with  the 
necessaries  of  life,  the  testimony  of  the  wife  and  of  Dr.  Tuck  is 
sufficient  to  justify  the  verdict  of  the  jury  on  this  point.  It  was 
shewn  that  she  needed  to  undergo  a  serious  operation,  for  which 
she  had  neither  the  means  nor  the  strength,  so  long  as  she  was 
compelled  to  continue  the  menial  labour  she  had  undergone  for 
the  support  of  herself  and  their  child.  The  evidence  also  shewed 
that  she  had  not  deserted  him,  but  that  he  had  deserted  her. 

The  question  reserved  should  be  answered  in  the  affirmative. 

Meredith,  J. A.: — If  the  findings  of  fact  upon  which  the 
verdict  was  based  are  true,  the  conviction  is  right.  But  it  was 
contended  that  the  decree  of  the  Ohio  Court  is  conclusive  on  the 
question  of  domicile ;  and  that,  if  not,  there  was  no  reasonable 
evidence  to  support  the  finding  that  the  husband  acquired  no 
domicile  in  Ohio,  or  the  finding  that  the  wife's  health  was  likely 
to  be  permanently  injured  by  the  husband's  neglect  to  supply 
her  with  the  necessaries  of  life. 

It  may  be  that,  upon  the  case  reserved,  in  its  present  form, 
these  questions  are  not  open  to  the  defendant  here ;  that  the  only 
question  is,  whether  the  conviction  can  be  sustained  upon  the 
facts  as  found — a  question  over  which  there  could  hardly  be  any 
serious  controversy.  On  both  sides,  however,  the  case  was  argued 
as  if  the  objections  to  the  verdict  and  conviction,  which  I  have 
mentioned,  are  open  to  the  defendant  here,  as,  I  have  no  doubt, 
the  learned  Chairman  of  the  General  Sessions  of  the  Peace  meant 
that  they  should  be ;  and  so,  I  think,  they  may  now  be  properly 
considered. 

The  first  point  fails,  in  the  first  place,  because  there  is  noth- 
ing, in  the  decree  or  otherwise,  to  shew  that  the  question  of 
domicile  was  considered  in  the  Ohio  Court,  or  that  the  jurisdic- 
tion of  that  Court,  to  pronounce  such  a  decree,  at  all  depended 
upon  domicile;  and,  if  there  had  been,  I  am  far  from  thinking 
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0«  ^        that  .such  facts  would  have  precluded  the  Courts  of  this  Pro- 
^^^^         vince  from  inquiry  into  the  fact,  or  from  dealing  with  the  rights 
Rex         of  the  parties  upon  their  own  findings  respecting  it:  see  SewaU 
W^D.       V.  Sewall  (1877),  122  Mass.  156. 
ua^xKJ.^  Then,  upon  the  defendant's  own  uncertain  testimony,  it  can- 

not truly  be  said  that  reasonable  jurors  could  not  find,  as  the 
jury  in  this  case  very  firmly  found,  that  the  husband  never  ac- 
quired a  domicile  in  Ohio;  in  some  places  in  his  testimony  he 
said,  in  effect,  that  he  had  not,  though  in  others  he  may  have 
made  out  a  sufficient  case  of  change  of  domicile;  upon  the 
whole  evidence,  including  the  material  surrounding  circum- 
stances, the  question  was  plainly  one  for  the  jury ;  and  it  would 
be  too  much  even  to  assert  that  they  reached  a  wrong  conclusion. 
The  question  whether  the  domicile  of  the  husband  would  be, 
under  the  circumstances  of  the  case,  also  the  domicile  of  the  wife, 
does  not  seem  to  have  been  considered  at  the  trial :  see  Bater  v. 
Bater,  [1906]  P.  209;  Ogden  v.  Ogden,  [1907]  P.  107;  BHggs  v. 
BHggs  (1880),  5  P.D.  163;  Hunt  v.  Hunt  (1878),  72  N.Y.  217; 
Watkins  v.  Watkins  (1883),  135  Mass.  83;  and  Town  of  Water- 
town  V.  Greaves  (1901),  112  Fed.  Repr.  183. 

So,  too,  in  regard  to  the  last  point,  there  was  evidence  upon 
which  reasonable  jurors  might  find,  as  the  jury  in  this  case 
found,  that  the  husband's  neglect  was  likely  to  injure  perma- 
nently the  wife's  health.  The  learned  Chairman  told  the  jury 
that  the  evidence  for  the  prosecution  was  weak  in  this  respect; 
but,  in  effect,  that  there  was  enough  to  put  upon  them  the  respon- 
sibility of  determining  the  matter.  I  do  not  quite  share  his  view 
of  the  weakness  of  the  evidence  in  this  respect;  I  would  rather 
have  thought  that  a  pretty  strong  case  was  presented.  The 
woman  had  to  work  very  hard,  for  one  in  her  state  of  health,  for 
the  necessaries  of  life  for  her  child  and  his,  and  herself — work 
which,  according  to  the  only  medical  testimony  adduced  at  the 
trial,  was  breaking  down  her  health  owing  tb  organic  trouble 
which  urgently  needed  surgical  treatment,  treatment  which  could 
not  be  given  so  long  as  she  was  obliged  to  work.  I  cannot  think 
it  an  answer,  to  all  this,  to  suggest  that  she  might,  through 
charity,  obtain  that  which  it  was  her  husband's  legal  duty  to 
supply. 
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I   would,   therefore,   answer   the   question   reserved   in   the         C.A. 
affirmative.  ^  ^^^^ 

Rex 
Moss,  C.J.O.,  Garrow  and  Magee,  JJ.A.,  concurred.  Wood. 

Conviction  affirmed. 


[IN  THE  COURT  01?   APPEAL.] 

Rex  v.  Austin. 

1011 

Criminal  Law — Gold  and  Silver  Marking  Act,  1908 — Proportion  of  Gold  in  " 

Article  Kept  for  Sale-r-Ascertainment — Construction  of  sec.   11.  Nov.  15. 

The  defendant  was  eharged  with  having  in  his  possession,  with  intent  to 
sell,  certain  rings  marked  **9  ct.,"  meaning  that  they  were. of  nine  karat 
gold,  whereas  that  number  did  not  bear  the  same  proportion  to  twenty- 
four  karats  as  the  weight  of  the  gold  in  the  metal  or  alloy  bore  to  the 
gross  weight  thereof.  The  article  produced  in  evidence  was  described  as 
filled  signet  ring,  composed  of  a  hollow  metal  ring,  the  inside  being 
filled  with  wax  or  cement: — 

Held,  (Magee,  J.A.,  dissenting),  that,  upon  the  true  construction  of  sec. 
U  of  the  Gold  and  Silver  Marking  Act,  7  &  8  Edw.  VII.  ch.  30  (D.), 
the  proportion  of  nine  twenty-fourths  gold,  in  the  case,  of  such  an 
article,  is  to  be  ascertained,  not  by  reference  to  the  weight  of  the  alloy 
of  which  the  gold  forms  part,  but  by  reference  to  the  weight  of  the 
whole  article;  and  there  was  in  this  case  a  contravention  of  the  Act. 

Case  stated  for  the  opinion  of  the  Court  of  Appeal  by  R. 
E.  Kingsford,  Esquire,  one  of  the  Police  Magistrates  for  the 
City  of  Toronto,  as  follows: — 

''The  defendant  was  charged  by  the  Government  Inspector 
with  a  breach  of  the  Gold  and  Silver  Marking  Act,  being  7  &  8 
Edw.  VII.  ch.  30  (D.),  in  that  he  had  in  his  possession,  with 
intent  to  sell,  certain  rings,  to  the  number  of  seventy- two,  marked 
*9  ct., '  meaning  that  th«e  said  rings  were  nine  karats  gold, 
which  number  of  karats  so  stated  did  not  bear  the  same  propor- 
tion to  twenty-four  karats  as  the  weight  of  gold  in  the  metal  or 
alloy  bore  to  the  gross  weight  thereof. 

**I  reserved  judgment;  and  on  the  16th  May,  1911,  delivered 
judgment  acquitting  the  defendant;  and,  upon  the  application 
of  the  Crown,  I  reserved  the  following  questions  of  law,  arising 
during  the  trial,  for  the  opinion  of  the  Court  of  Appeal: — 
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C-A.  **1.  Was  I  right  in  holding  that  the  requirements  of  sees.  10 

^^^^         and  11  of  the  Gold  and  Silver  Marking  Act  are,  that  articles 

Rex         stamped  a  certain  number  of  karats  need  not  contain  that  num- 

AusTiN.      ^^^  ^*  twenty-fourths  of  the  total  weight  of  the  whole  article  of 

gold? 

**2.  Was  I  right  in  holding  that  the  requirements  of  sees.  10 
and  11  of  the  Gold  and  Silver  Marking  Act  are,  that  articles 
stamped  so  many  karats  should  be  composed  of  that  number  of 
twenty-fourths  gold  to  the  weight  of  the  gold  alloy  only  in  the 
article  in  question  ? 

'*3.  Was  I  right  in  holding  that  filling  or  any  substance  other 
than  gold  or  alloy  was  not  part  of  the  composition  referred  to 
in  the  said  sections?" 

Sections  10  and  11  of  the  Act  are  as  follow : — 

10.  It  shall  not  be  lawful  for  a  dealer  to  make  or  to  sell,  or 
to  bring  into  Canada,  any  article  purporting  to  be  wholly  or 
partially  composed  of  gold  or  of  any  alloy  of  gold,  if  the  article 
has  applied  thereto  any  mark  indicating  or  purporting  or  intend- 
ed to  indicate  the  gold  in  the  article  to  be  of  less  than  nine  karats 
in  fineness,  or  consisting  of  or  including  the  words  Oold,  Solid 
Gold,  Pure  Oold,  U.8,  Assay,  or  other  words  purporting  to  de- 
scribe the  gold  or  alloy  of  which  the  article  is  composed. 

11.  As  respects  articles  composed,  in  whole  or  in  part,  of 
gold  or  of  any  alloy  of  gold — 

(a)  marks  indicating  the  quality  of  gold  or  alloy  of  gold 
used  in  the  construction  of  the  article  shall  state  the 
fineness  of  the  gold  in  karats,  thus :  12K,  18K,  or  as  the 
case  may  be; 

(6)  the  number  of  karats  so  stated  shall  bear  the  same 
proportion  to  twenty-four  karats  as  the  weight  of  the 
gold  in  the  metal  or  alloy  bears  to  the  gross  weight 
thereof;  that  is  to  say,  18K  shall  be  deemed  to  mean 
that  in  the  composition  there  are  eighteen  parts  of  pure 
gold  and  six  parts  of  other  ingredients;  and — 

(c)  the  aotual  fineness  of  the  gold  or  alloy  of  gold  of  which 
the  article  is  composed  shall  not  be  less  than  the  said 
proportion — 
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(i)  by  more  than  one-half  of  a  karat,  if  solder  is  nsed,  CI.  A. 

or  ^ 
(tt)  by  more  than  one-quarter  of  a  karat,  if  solder  is         Rex 

not  used.  Au^iiN. 

September  25.  The  case  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaben,  Meredith,  and  Magee,  JJ.A. 

/.  Jennings,  for  the  Minister  of  Justice.  There  should  have 
been  a  conviction.  The  rings  were  wrongly  marked  nine  karats, 
as  the  gold  in  the  alloy  which  formed  the  outer  part  of  the  rings 
was  only  nine-twenty-fourths  of  the  weight  of  such  outer  part, 
instead  of  nine-twenty-fourths  of  the  weight  of  the  whole  ring, 
including  the  cement  or  wax  which  was  inclosed  in  and  formed 
the  inner  part  of  the  ring.  Section  11  of  the  Act  is  the  section 
which  applies;  and,  though  it  may  be  capable  of  the  meaning 
given  to  it  by  the  learned  Police  Magistrate,  yet  the  clear  inten- 
tion of  Parliament,  namely,  to  protect  the  purchaser  from 
fraud,  is  against  that  reading  and  in  favour  of  the  interpretation 
which  I  have  just  submitted  is  the  correct  one.  The  learned 
Police  Magistrate  has  said  that  the  word  ** thereof"  in  line  4 
of  sec.  11  (6)  refers  to  the  word  ** metal"  or  ** alloy"  in  the  pre- 
ceding line.  I  submit  that  ** thereof"  refers  to  the  word  ** art- 
icle" occurring  earlier  in  the  section.  I  also  contend  that  the 
word  ** composition"  in  line  5  of  clause  (6)  includes  the  filling, 
although  the  learned  Police  Magistrate  held  that  it  did  not.  I 
also  submit  that  the  Act  should  be  liberally  construed,  as  it  is 
for  the  protection  of  the  public. 

T.  C,  Robinette,  K.C.,  for  the  defendant.  The  learned  Police 
Magistrate  was  right  in  acquitting  the  defendant,  and  in  his 
interpretation  of  the  Act.  The  evidence  shews  that  the  defen- 
dant bought  the  rings,  not  knowing  that  they  were  filled.  There 
was  no  guilty  knowledge. 

Jennings,  in  reply.  On  the  question  of  knowledge,  I 
point  out  that,  even  after  the  inspector  warned  the  defendant, 
the  latter  continued  selling  the  rings. 

November  15.  Moss,  C.J.O.: — The  defendant  was  tried  be- 
fore R.  E.  Kingsford,  Esquire,  a  Police  Magistrate  for  the  City 
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C.  A.  of  Toronto,  upon  a  charge  of  contravening  the  provisions  of  sec. 
^^^^  11  of  the  Gold  and  Silver  Marking  Act,  1908,  by  having  in  his 
Rex  possession,  with  intent  to  sell,  certain  rings  marked  ''9  ct," 
Austin.  meaning  that  they  were  of  nine  karat  gold,  whereas  that  num- 
ber did  not  bear  the  same  proportion  to  twenty-four  karats  as 
the  weight  of  the  gold  in  the  metal  or  alloy  bore  to  the  gross 
weight  thereof. 

The  article  produced  in  evidence  was  described  as  a  filled 
signet  ring,  composed  of  a  hollow  metal  ring,  the  inside  being 
filled  with  wax  or  cement. 

The  gross  weight  was  22.500  grains;  the  metal  weighed 
10.634  grains;  making  the  weight  of  the  filling  11.866  grains. 
The  metal  contained  gold  of  the  weight  of  4.636  grains,  which, 
if  the  proportion  is  between  the  gold  and  the  weight,  without 
taking  the  filling  into  account,  is  a  proportion  greater  than 
nine-twenty-fourths,  and  would  justify  the  mark  **9  ct.'*  The 
Police  Magistrate  took  the  view  that  the  filling  was  not  to  be 
taken  into  account,  and  dismissed  the  charge ;  but,  at  the  request 
^f  the  Crown,  stated  a  case  for  the  opinion  of  the  Court. 

The  question  raised  is  not  free  from  difficulty.  The  language 
of  sec.  11,  under  which  the  charge  was  laid,  is  by  no  means  clear 
in  expressing  what  was  intended.  And  it  is  not  surprising  to 
find  more  than  one  view  taken  of  its  proper  meaning  and  effect. 

Upon  the  best  consideration  I  have  been  able  to  give  to  the 
questions,  I  am  prepared  to  accept  the  conclusions  reached  by 
the  majority  of  my  learned  brothers,  as  best  calculated  to  carry 
into  effect  the  object  of  the  statute. 

It  is  to  be  hoped  that  the  attention  of  those  in  charge  of  the 
legislation  affecting  the  matter  will  be  drawn  to  the  apparent 
necessity  for  such  amendments  as  may  assist  in  more  clearly 
expressing  the  intention  of  Parliament  upon  the  point. 

Upon  the  argument  of  the  case,  it  was  intimated  that  the  ob- 
ject of  the  Crown  in  procuring  the  presentation  of  a  case  was 
solely  for  the  purpose  of  obtaining  a  construction  of  the  enact- 
ment, and  not  with  any  intention  further  to  press  the  present 
prosecution. 

In  view  of  the  intimation  and  of  the  opposing  views  held  with 
regard  to  the  questions,  a  new  trial  need  not  be  directed. 
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Garrow,  J. a,    (after  stating  the  case): — The  total  weight         ^-^ 
of  the  ring,  which  was  stamped  and  sold  as  9k  gold,  was  22.500         ^^^^ 
grains,  made  up  of  metal  alloy  10.634  grains  and  of  filling  11.866         Rex 
grains.    The  gold  in  the  metal  alloy  weighed  4.636  grains;  and,       Austin. 
if  only  the  weight  of  the  alloy  is  to  be  considered,  as  was  the     oJi^j^j^ 
opinion  of  the  learned  Police  Magistrate,  there  was  clearly  no 
offence,  for  the  proportion  of  gold  in  the  alloy  considerably  ex- 
ceeded the  9k  demanded  by  the  statute. 

The  learned  Police  Magistate  based  his  conclusion  upon  the 
construction  of  '* composition*'  in  sec.  11  (6),  which  he  held  to 
mean  the  metal  alloy  and  not  the  article  or  part  of  it.  **The 
composition  means  the  alloy,  as  I  read  the  Act,  not  the  article," 
are  his  words.  And  the  question  is,  whether  that  is  the  right 
construction. 

The  language  of  the  statute  certainly  leaves  something  to  be 
desired  in  the  way  of  clearness.  The  object,  to  prevent  the 
fraudulent  marking  of  articles  within  its  enumeration,  is,  of 
course,  plain  enough.  And  it  is  equally  plain  that,  if  the  con- 
struction which  commended  itself  to  the  learned  Police  Magis- 
trate is  to  prevail,  the  statute  would  entirely  fail  of  its  purpose, 
for  there  would  be  nothing  to  prevent  the  manufacture  and  sale 
of  an  article  as  gold,  marked  even  with  the  highest  karat  mark, 
although  composed  of  lead  or  other  cheap  material  within,  and 
merely  veneered,  however  thinly,  with  a  gold  alloy,  so  long  as 
the  alloy  contained  the  requisite  quantity  of  gold.  That  absurd 
result,  it  may  safely  be  assumed,  was  not  the  intention;  nor  is 
it,  in  my  opinion,  the  reasonable  or  necessary  construction  of 
the  language  of  the  statute,  when  carefully  considered. 

Section  3  declares  (a)  that  ** article"  in  the  Act  includes  any 
portion  "of  the  article,  whether  a  distinct  part  thereof  or  not. 
When  part  of  the  article  is  intended  to  be  excepted  from  the 
commands  and  prohibitions  of  the  statute,  the  exception  is  pro- 
vided for,  as  in  sees.  4,  6,  and  7.  On  the  other  hand,  sec.  13  pro- 
vides for  the  case  of  an  article  the  interior  of  which  consists  of 
an  inferior  metal,  but  covered  with  gold  or  silver,  or  an  alloy 
of  gold  and  silver,  which  is  probably  the  class  in  which  the  ring 
in  question  properly  belongs,  although  it  was  sold  as  of  9k  gold. 
Clause  (6)  of  that  section  requires  a  mark  indicating  the  pro- 
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C.A        portion  of  gold  or  silver  to  the  gross  weight  of  the  .article  or 

^^^^         part  of  an  article.    Section  9  applies  to  articles  composed,  wholly 

Rex         or  partly,  of  gold  or  silver,  or  any  alloy  of  gold  or  silver,  and 

Austin.       provides  (2)   that  if  such  an  article  bears  any  mark  it  must 

have  a  mark  truly  and  correctly  indicating  the  quality  of  the 

gold,  silver  or  alloy,  and  a  trade  mark,  unless  in  the  case  of  the 

exceptions  therein  mentioned,  with  which  we  are  at  present  not 

concerned.    The  article  may  apparently  be  sold  without  having 

upon  it  any  mark  whatever,  but  if  it  bears  a  mark  the  mark  must 

be  one  **not  calculated  to  mislead  or  deceive*'  (sub-sec.  4  (c)). 

Section  10  prohibits  marking  or  selling  any  article  purporting 

to  be  wholly  or  partially  composed  of  gold  or  of  any  alloy  of 

gold,  if  the  artide  has  applied  thereto  any  mark  indicating  the 

gold  in  the  article  to  be  of  less  than  nine  karats  in  fineness. 

Section  11,  the  section  chiefly  in  question,  provides  that,  **as 
respects  articles  composed,  in  whole  or  in  part,  of  gold  or  of  an 
alloy  of  gold — (a)  marks  indicating  the  quality  of  gold  or  alloy 
of  gold  used  in  the  construction  of  the  article  shall  state  the 
fineness  of  the  gold  in  karats,  thus:  12k,  18k,  or  as  the  case  may 
be;  (6)  the  number  of  karats  so  stated  shall  bear  the  same  pro- 
portion to  twenty-four  karats  as  the  weight  of  the  gold  in  the 
metal  or  alloy  bears  to  the  gross  weight  thereof;  that  is  to  say, 
18k  shall  be  deemed  to  mean  that  in  the  composition  there  are 
eighteen  parts  of  pure  gold  and  six  parts  of  other  ingredients." 
To  re-capitulate:  sec.  3  makes  the  term  ** article"  include 
every  portion  of  it ;  sec.  10  prohibits  marking  or  selling,  as  made 
of  gold  or  an  alloy  of  gold,  any  article  with  a  mark  indicating 
that  the  gold  in  the  article  is  of  less  than  9k;  sec.  11  directs  that 
the  mark  shall  indicate  the  quality  of  gold  or  alloy  of  gold 
used  in  the  construction  of  the  article ;  and  sec.  13  provides  for 
the  case  of  an  inferior  metal  covered  with  gold  or  silver  (or  an 
alloy  of  either),  in  which  case  the  mark  must  indicate  the  pro- 
portion of  gold  or  silver  to  the  gross  weight  of  the  article,  or 
part  of  it. 

So  far,  the  intention  to  make  the  article  itself  the  basis  of 
any  computation  as  to  its  ingredients  seems  clear.  Any  con- 
fusion is  caused,  I  think,  by  misapprehending  the  true  meaning 
of  the  words  ** composed  m  whole  or  in  part,"  in  the  first  part 
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of  sec.  11,  and  the  word  ** composition, "  in  clause  (6)  of  the         ^•-^• 

1911 

same  section.  

The  section  provides  for  two  classes  of  articles,  one  composed  •  ^^ 
wholly  of  gold  or  an  alloy  of  gold — such,  for  instance,  as  a  gold  Austin. 
ring  without  setting,  or  a  gold  pen — the  other,  of  gold  or  an  oamw.j.A. 
alloy  of  gold  and  also  some  other  separate  material,  such  as  a 
gold-headed  cane  or  a  gold-mounted  dressing  case.  In  an  art- 
icle falling  within  the  first  class,  marked,  for  instance,  9k,  it  is 
clear  that  there  must  be  nine  twenty-fourths  of  gold.  And  the 
same  result  must  follow  as  to  any  distinctive  part  similarly 
marked,  by  the* application  of  the  interpretation  clause  (sec.  3), 
which  makes  "article''  include  any  portion  of  the  article, 
whether  a  distinct  part  thereof  or  not ;  in  other  words,  one  liiust 
imply  after  the  word  ** article,'*  in  the  4th  line  of  sec.  11,  the 
words  **or  part  of  the  article,"  and  after  the  word  ** composi- 
tion," in  the  11th  line,  the  words  **of  the  article  or  the  part  of 
the  article  as  the  case  may  be."  And  the  words  **the  gross  weight 
thereof,"  in  the  9th  and  10th  lines,  can  only  refer  to  the  gross 
weight  of  the  article  itself,  or  of  the  part  of  it  said  to  he  of  gold, 
and  marked  under  the  statute.  There  is  no  other  subject-matter 
that  I  can  see  to  which  it  can  be  reasonably  referred.  The  fact 
is,  the  illustration  does  not  really  illuminate,  but  rather  helps 
to  darken  what  was  none  too  clear  before;  although,  upon  the 
whole,  the  intention  can,  without  reasonable  doubt,  I  think,  be 
spelled  out. 

For  these  reasons,  I  would  answer  the  questions  against  the 
conclusion  of  the  learned  Police  Magistrate,  and  direct  a  new 
trial,  if  the  Crown  so  desires ;  although,  under  the  circumstances, 
the  Crown's  purpose  will  probably  have  been  served  without 
that. 

Maclaren,  J.A.  (after  setting  out  sec.  11  of  the  Act) : — The 
questions  reserved  for  this  Court  are,  in  eflEect,  whether  the 
rings  marked  nine  karats  were  so  marked  correctly,  when  the 
gold  in  the  alloy  which  formed  the  outer  part  of  the  rings  was 
nine-twenty-fourths  of  the  weight  of  such  outer  part,  or  whether 
the  gold  should  form  nine-twenty-fourths  of  the  weight  of  the 
whole  ring,  including  the  cement  or  wax  which  was  inclosed  in 
and  formed  the  inner  part  of  the  rings. 
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C.A.  I  think  the  diflSculty  is  caused  by  the  use  of  the  word  **there- 

^^^^  of  about  the  middle  of  clause  (6).  If  the  section  had  ended 
Rex  there,  I  think  it  might  be  fairly  argued  that  only  th5  weight 
Austin.  ^^  ^^®  S^^^  ^^^  of  the  alloy  were  to  be  taken  into  account.  Such 
a  conclusion  would,  of  course,  be  quite  inconsistent  with  the 
whole  scope  and  object  of  the  Act ;  but  the  grammatical  construc- 
tion might  require  it  to  be  adopted,  even  if  it  led  to  such  a  result. 
When,  however,  one  reads  the  explanation  or  illustration  which 
forms  the  latter  part  of  clause  (6),  the  use  of  the  words  *' com- 
position*' and  ** ingredients''  makes  it  evident  that  it  is  the 
weight  of  the  article,  and  not  of  the  alloy  alone,  that  is  to  be 
taken  into  account;  and  that  *' thereof"  does  not  refer  to 
'* alloy,"  but  to  a  more  remote  antecedent,  viz.,  ** article." 

If  a  manufacturer  or  dealer  fills  a  hallow  gold  article  with 
some  non-metallic  substance,  as  in  this  case,  he  may  be  able  to 
protect  himself  by  stamping  it  *'G.F."  (gold-filled),  or  by  some 
other  of  the  letters  mentioned  in  sec.  15  of  the  Act,  or  by  some 
other  means  of  indicating  to  the  purchaser  the  real  nature  of 
the  article  he  is  buying. 

Unless  this  is  done,  I  think  the  purchaser  is  justified  in  as- 
suming that  so  much  of  the  article  as  is  not  visible,  but  is 
presumably  covered  by  the  stamp  placed  upon  it,  is  correctly  de- 
scribed by  it,  and  that  there  is  no  concealed  foreign  substance 
within  or  underneath,  of  which  no  intimation  has  been  given 
in  any  way. 

I  would  answer  the  three  questions  reserved  by  the  Magis- 
trate in  the  negative. 

Meredith,  J.A. : — The  facts  of  the  case  are  all  admitted,  and 
are  simple:  and  the  one  question  is,  whether,  in  such  facts,  the 
accused  has  been  guilty  of  any  offence  under  the  Act. 

The  rings  in  question  were  composed  of  a  thin  shell  of  nine 
karat  gold,  filled  with  cement  or  wax,  the  character  of  which 
filling  has  not  been  disclosed  in  the  case:  the  filling  more  than 
doubled  the  weight  of  the  ring:  the  rings  were  marked  **9ct. ;" 
and  were  in  the  possession  of  the  accused  with  the  intention  of 
selling  them.  So  that  the  accused  intended  to  sell  rings  so 
marked  that  to  ordinary  purchasers  they  would  appear  to  be  of 
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a  weight  in  gold  of  the  quality  of  9k,  of  more  than  double  the 
amount  of  gold  that  was  really  in  them:  a  very  clear  case  of 
danger  of  the  very  kind  the  Act  was  intended  to  prevent:  a 
case  which,  very  obviously,  ought  to  be  within  the  provision  of 
the  Act,  whether  in  truth  it  is  or  is  not. 

In  the  Imperial  enactment  of  Gteo.  II.  the  preamble  declares 
thkt  'Hhe  standards  of  the  plate  of  this  Kingdom  are  both  for 
the  honour  and  riches  of  this  realm  and  so  highly  concern  His 
Majesty's  subjects  that  the  same' ought  to  be  most  carefully  ob- 
served and  all  deceits  therein  to  be  prevented  as  much  as  pos- 
sible:'* and  this  purpose  forms  the  key-note  of  most  of  the  legis- 
lation upon  the  subject ;  though  in  these  days,  and  in  this  Dom- 
inion, the  prevention  of  frauds  upon  the  purchasing  public  is 
the  predominant  purpose. 

The  learned  Police  ]\Iagistrate  thought  that  the  rings  had 
been  so  constructed  for  a  fraudulent  purpose — to  use  his  own 
words  *'that  there  had  been  a  fraud'' — but,  apparently  with 
some  hesitation,  considered  that  the  case  was  not  within  the 
words  of  the  Act:  that  the  filling  w^as  not  part  of  the  ** composi- 
tion" of  the  rings;  and  so  found  in  favour  of  the  accused,  but 
reserved  this  case  so  that  the  question  might  be  dealt  with  here. 

It  may  be  that,  in  drawing  and  in  passing  the  enactment, 
cases  in  which  the  quality  of  the  alloy  would  come  in  question 
were  chiefly  in  mind ;  but  the  words  used  are  quite  wide  enough 
to  cover  this  case ;  and  it  is  obviously  one  which  ought  to  have 
been,  and  would  have  been,  included  in  its  penalties,  if  at  all 
thought  of. 

Section  11  deals  with  articles  composed,  in  whole  or  in  part, 
of  gold  or  any  alloy  of  gold,  and  so  plainly  embraces  these  rings, 
which  were  composed  in  part  of  gold  alloy  and  in  part  of  cement 
or  wax;  so  far  there  is,  and  can  be,  no  contest;  but  sub-sec.  (a), 
if  read  alone,  would  appear  to  refer  to  the  gold  or  alloy  in  the 
composition  only,  that  is,  to  one  part  only  of  the  composition.  The 
next  sub-section,  however,  widens  the  wording  of  sub-sec.  (a), 
and  brings  the  whole  section  in  accord  with  its  opening  words, 
**  articles  composed,  in  whole  or  in  part,  of  gold  or  of  any  alloy 
of  gold:"  it  requires  that  the  number  of  karats  marked  on  the 
article  shall  bear  the  same  proportion  to  twenty- four  karats' 
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C.A.         weight  as  the  weight  of  gold  in  the  alloy  **  bears  to  the  gross 

^^^^         weight  thereof,"  and  then  proceeds  to  define  this  in  the  words, 

Rex         **that  is  to  say,  18k  shall  be  deemed  to  mean  that  in  the  eomposi- 

Austin.      *^^^  there  are  eighteen  parts  of  pure  gold  and  six  parts  of  other 

ingredients.*'    These  words,  applied  to  the  case  in  hand,  require 

that  the  composition  in  question  shall  comprise  nine  parts  of 

pure  gold  and  fifteen  parts  of  the  other  ingredients,  whereat  it 

in  truth  contains  only  4.54  as  against  19.46. 

The  word  * 'thereof"  may  very  well  refer  to  the  article  to  be 
sold  as  gold :  indeed,  if  it  were  meant  to  refer  to  the  alloy  only, 
the  expression  would  be  a  clumsy  one;  why  not  have  said  **its 
weight,"  why  the  "gross  weight  thereof"?  But  the  concluding 
words  of  this  sub-section  seem  to  me  to  be  entirely  inconsistent 
with  the  ruling  in  question,  to  be  consistent  only  with  an  inter- 
pretation which  will  bring  this  dangerous  scheme  within  its  pro- 
visions. Under  these  words,  v^hich  explain  and  govern  that 
which  has  gone  before,  the  9^  stamped  upon  the  rings  means 
that  in  the  ** composition"  there  are  nine  parts  of  pure  gold  to 
fifteen  part  of  other  ingredients,  **  Composition "  may — if,  in- 
deed, I  should  not  say  must-— (refer  to  the  whole  article,  in  ac- 
cordance with  the  first  words  of  the  section,  ''composed  .  .  . 
in  part  of  .  .  .  alloy  .  .  ."  The  composition  here  is 
part  alloy  and  part  another  ingredient.  If  "alloy"  were  meant, 
why  say  "composition"?  And  why  give  the  word  "composi- 
tion," in  the  eleventh  line  of  the  section,  a  meaning  out  of  accord 
with  the  word  "composed,"  in  the  first  line? 

The  instances  of  a  gold-headed  cane,  a  gold-mounted  pipe, 
a  gem  in  a  gold  setting,  and  the  like,  in  no  sense  weigh  against 
this  view  of  the  enactment ;  the  stick  is  not,  nor  is  the  pipe,  nor  is 
the  gem,  the  article  referred  to  in  the  section,  nor  is  it  any  part 
of  it ;  the  article  is  that  which  has  the  appearance  of  and  may  be 
sold  as  gold  of  a  certain  quality — the  mounting  or  setting  only — 
and  that  must  be  truly  marked,  as  the  Act  requires,  not  in  re- 
spect of  that  which  in  wood  would  be  called  a  veneer,  but  its 
whole  weight.  Even  the  most  unwary  would  hardly  mistake  the 
stick,  pipe,  or  gem,  for  9  karat  gold. 

I  can  find  no  good  reason  for  making  a  hole  in  the  Act 
through  which  these  rings,  and  a  vast  number  of  other  "frauds," 
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as  the  Police  Magistrate  has  designated  them,  can  pass,  impair-         C-  A 


ing  greatly  its  objects. 


1911 


As  applied  to  the  facts  of  this  case,  I  would  answer  all  the         Rex 


o. 


questions  reserved  in  the  negative.    There  should  be  a  new  trial,       Austin. 
if  the  Crown  desire  it ;  but,  as  I  understood  Mr.  Jennings,  that  is    yi^t^^j,^ 
not  desired. 

Magee,  J.A.  : — The  Court  has  reached  a  very  desirable  con- 
clusion, at  which  I  regret  to  say  that  I  have  not  been  able  to 
arrive.  Were  it  not  for  that  conclusion,  I  would  have  thought 
it  reasonably  clear  that  sec.  9  of  the  Gold  and  Silver  Marking 
Act,  1908,  required  a  quality  mark  of  only  the  gold  or  alloy  in 
an  article,  and  that  sec.  11  likewise  referred  to  the  quality 
marking  and  weight  of  the  gold  or  alloy  only,  and  not  of  any. 
separate  substance  of  which  an  article,  a  ring  for  instance,  might 
be  composed  or  constructed,  whether  precious  stone,  paste,  or 
cement,  and  whether  visible  or  invisible.  If  a  visible  gem  is  to 
be  excluded  in  the  computation  of  the  weight,  I  do  not  see  how 
the  invisible  cement  can  fairly  be  included,  without  reading 
additional  words  into  the  section,  even  giving  full  effect  to  the 
possible  interpretation  under  sec.  3  of  '^ article,"  as  meaning 
part  of  an  article.  Nor  do  I  think  that  either  gem  or  filling  was 
intended  to  be  described  as  an  **  ingredient '*  of  the  ring.  That 
the  Legislature  did  not  consider  the  section  to  apply  to  the 
filling  of  articles,  whether  with  metal  or  cement,  I  would  also 
have  thought  manifested  by  sees.  13,  14,  and  15,  dealing  with 
filled  and  plated  goods,  but  only  where  metal  is  used.  The  pos- 
sibility of  filling  with  other  substances  would  seem  to  have  been 
overlooked.  I  am  glad  that  the  present  decision  renders  the 
oversight,  if  there  was  one,  less  important.  Even  as  to  metal- 
filled  goods,  the  Act  would  bear  amendment  with  advantage.  I 
need  not  enter  upon  a  detailed  reference  to  the  wording  of  the 
various  sections  (both  as  to  silver  and  gold),  which  would  lead 
me  to  a  construction  different  from  that  which  the  Court  has 
been  able  to  adopt. 

The  questions  submitted  are  unnecessarily  wide ;  and  I  would 
have  restricted  the  answers,  though  I  consider  that  the  Police 
Magistrate  was  right  in  holding  that  the  Act  did  not  apply,  and 
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^•'^-  in  acquitting  the  defendant  upon  this  particular  charge,  what- 

^^^^  ever  other  charge,  if  any,  he  may  have  been  open  to  with  refer- 

Rex  ence  to  any  of  the  rings  sold. 

V, 

Austin. 

MigeTj  A.  Questions  answered  in  the  negative;  Maqeet,  J. A,,  dissenting. 


1911  [MEREDITH,    C.J.C.P.] 

Wallace  v.  Employers'  Liability  Assurance  Corporation. 


Accident  Itisurance — Temporary  Total  Disability — Double  Indemnity — 
"Riding  as  a  Passenger" — Injury  to  Assured  in  Alighting  from  Street 
Car. 

In  an  action  upon  an  accident  policy  issued  by  the  defendants  to  the  plain- 
tiff, the  assured,  by  the  terms  of  which,  in  the  case  of  temporary  total 
disability,  he  was  entitled  to  $25  a  week  for  the  period  of  disability,  it 
was  found  that  the  plaintiff  had  suffered  injuries  resulting  in  a  tempor- 
ary total  disability,  within  the  meaning  of  the  policy. 

The  policy  further  provided  that,  if  the  injuries  were  sustained  while  the 
plaintiff  was  a  "passenger,"  which  meant,  as  defined  by  the  policy, 
"while  riding  as  a  passenger  in  or  upon  a  public  conveyance  provided 
by  a  common  carrier  for  passenger  service,'*  he  should  be  entitled  to 
$50  per  week. 

The  plaintiff's  injuries  were  sustained  in  this  way.  He  was  a  passenger 
on  an  open  street  car;  he  got  off  upon  the  highway  when  he  arrived  at 
his  destination,  but,  before  he  reached  the  sidewalk,  was  confronted  by 
danger  from  a  passing  automobile;  in  order  to  escape  from  that  danger, 
he  endeavoured  to  get  on  the  street  car  again,  and  in  doing  so  struck 
some  part  of  the  street  car  and  was  tlirown  down  and  so  injured: — 

Held,  that  the  plaintiff,  when  injured,  was  still  a  "passenger,"  within  the 
meaning  of  the  policy;  either  as  not  having  completely  or  safely  alight- 
ed and  so  being  still  in  the  act  of  alighting;  or  as  being  in  the  act  of 
getting  on  the  car  to  be  carried  to  a  place  where  he  might  alight  with 
safety;  and,  therefore,  he  was  entitled  to  the  double  indemnity. 

An  action  upon  an  accident  insurance  policy.  The  plaintiff, 
the  assured,  alleged  temporary  total  disability  from  an  accident 
which  occurred  after  he  had  stepped  off  a  street  car  of  the  Tor- 
onto Railway  Company.  In  endeavouring  to  escape  from  an 
automobile,  he  attempted  to  get  back  upon  the  car  from  which 
he  had  alighted,  and  was  in  some  way  hurt  by  the  car.  He 
claimed  $50  a  week  for  the  period  of  disability,  upon  the  ground 
that  his  injuries  were  sustained  '*  while  riding  as  a  passenger 
in  or  upon  a  public  conveyance  provided  by  a  common  carrier 
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for  passenger  service,"  within  the  meaning  of  a  clause  in  the 
policy  in  those  words,  or  $25  a  week  if  he  was  not  a  passenger 
within  the  meaning  of  that  clause. 

October  4.  The  action  was  tried  before  Meredfth,  C.J.C.P., 
without  a  jury,  at  Toronto. 

ff.  H.  Dewart,  K.C.,  and  Z>.  Urquhart,  for  the  plaintiff.  The 
principle  underlying  Theobald  v.  Railway  Passengers  Assurance 
Corporation  (1854),  10  Ex.  45,  upon  which  Powis  v.  Ontario 
Accident  Insurance  Co,  (1901),  1  O.L.R.  54,  is  based,  applies 
here:  the  passenger  remains  a  passenger  until  he  has  safely 
landed  at  his  destination,  i.e.,  where  he  is  travelling  by  railway, 
got  upon  the  platform.  The  street  railway  passenger  similarly 
has  not  safely  landed  at  his  destination  until  he  has  reached  the 
sidewalk.  A  danger  encountered  on  the  roadway  between  the  car 
and  the  sidewalk  is  incidental  to  his  use  of  the  car  as  a  passen- 
ger. The  insurance  is  to  indemnify  against  the  risk  undertaken 
in  the  journey  and  incidental  thereto,  and  is  ineflfective  unless 
this  interpretation  is  placed  upon  the  policy.  The  passenger 
is  still  a  passenger  until  he  reaches  a  place  of  safety  quoad  the 
journey  undertaken.  See  May  on  Insurance,  sees.  521  et  seq.; 
Norihrup  v.  Railway  Passenger  Assurance  Co.  (1869-71),  2 
Lansing  166,  43  N.Y.  516.  The  phrase  **  riding  as  a  passenger 
in  or  upon  a  public  conveyance"  must  be  liberally  construed,  so 
as  to  include  everything  incidental  to  the  risk  incurred  by  the 
passenger  until  the  journey  is  safely  terminated :  Tooley  v.  Rail- 
way Passenger  Assurance  Co.  (1873),  2  Ins.  L.J.  275;  Depue  v. 
Travelers'  Insurance  Co.  (1909),  38  Ins.  L.J.  530. 

Oeorge  Wilkie,  for  the  defendants.  The  plaintiff  was  not  a 
passenger  when  he  was  injured.  His  passage  had  terminated 
upon  his  stepping  off  the  car  upon  the  public  highway.  When 
one  steps  from  an  electric  car  upon  the  street,  not  upon  the 
premises  of  the  railway  company,  he  ceases  to  be  a  ''passenger:" 
Booth's  Street  Railway  Law  (1892),  sec.  326.  The  cases  hold- 
ing that  railway  companies  are  liable  to  passengers  have  gone 
very  far,  but  none  of  them  so  far  as  to  say  that  one  who  has 
arrived  at  his  destination  and  got  completely  off  the  property 

6 XXV.   O.LJI. 


Meredith.  0J« 

1911 

Wallace 

9. 

Emplotebs' 

LLkBnJTT 

ASSTTSANCE 

COBPOB- 

ATION. 


Digitized  by  VjOOQIC 


82 


ONTARIO  LAW  REPORTS. 


[vol. 


Meredith.   O.J. 

1911 

Wauaob 

V. 

Emplotebs' 

LlABILITT 

Assurance 

COBPOB- 
ATION. 


of  the  railway  company,  without  any  intention  of  returning,  is 
still  a  passenger  to  whom  the  company  would  be  liable.  For 
definitions  of  '* passenger, *'  see  Stroud's  Judicial  Dictionary, 
pp.  1423,  1424;  Bouvier's  Law  Dictionary,  Rawle's  ed.  (1897), 
p.  611 ;  Seven  on  Negligence,  3rd  ed.,  vol.  2,  p.  947.  The  plain- 
tiff had  ceased  to  be  upon  the  premises  of  the  company,  and  had 
no  intention  of  being  or  becoming  a  ''passenger.*'  He  cer- 
tainly was  not  ''riding  upon  a  public  conveyance.''  Without 
doing  violence  to  language,  it  cannot  be  said 'that  a  man  standing 
upon  the  public  highway  was  riding  as  a  passenger  in  a  public 
conveyance.  It  is  not  sufficient  that  he  be  a  passenger — he  must 
be  "riding  as  a  passenger."  The  cases  cited  on  behalf  of  the 
plaintiff  do  not  apply.  The  Tooley  case  goes  the  farthest,  but 
no  farther  than  this,  that  travelling  by  public  conveyance  in- 
cludes getting  on  or  off  that  conveyance. 


November  16.  Meredith,  C.J. : — The  action  is  on  an  accident 
policy  issued  by  the  defendants  to  the  plaintiff,  who  is  the  as- 
sured, by  the  terms  of  which,  in  the  case  of  temporary  total  dis- 
ability, which  is  defined  by  the  policy  to  mean  "injuries  not  fatal 
and  neither  partial  nor  total,  as  described  above,  but  which 
shall  result  in  the  assured  being  immediately,  continuously,  and 
wholly  disabled,  and  thereby  prevented  from  transacting  any 
and  every  kind  of  business  pertaining  to  his  occupation,"  the 
assured  is  entitled  to  $25  per  week  for  the  period  of  disability, 
not  exceeding  two  hundred  consecutive  weeks ;  or,  if  the  injuries 
are  sustained  while  a  passenger,  which  means,  as  defined  by 
the  policy,  "while  riding  as  a  passenger  in  or  upon  a  public 
conveyance  provided  by  a  common  carrier  for  passenger  ser- 
vice, or  while  riding  as  a  passenger  elevator  or  escalator,  or  while 
being  in  a  burning  building,"  to  double  that  sum  per  week. 

The  payments  are  to  be  made,  if  the  temporary  total  dis- 
ability is  for  thirteen  weeks,  at  the  end  of  that  period ;  or,  if  it 
exceeds  that  duration,  at  the  end  of  each  thirteen  weeks  during 
which  the  temporary  total  disability  continues. 

The  claim  of  the  plaintiff  is  resisted  altogether,  on  the  ground 
that  there  was  no  temporary  total  disability  in  fact,  and  that, 
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if  it  existed,  it  was  not  due  to  the  injuries  received;  and  the 
defendants  contend  that,  if  liable,  they  are  not  liable  for 
the  double  indemnity,  because  the  injuries  were  not  received 
while  the  plaintiff  was  a  passenger,  within  the  meaning  of  the 
policy. 

The  plaintiff  was  a  passenger  on  the  belt  line  of  the  Toronto 
street  railway  on  the  night  of  the  17th  August,  1910,  between 
nine  and  ten  o'clock.  His  intended  stopping  place  was  that 
opposite  the  St.  Lawrence  Market,  in  King  street.  What  oc- 
-  curred  when  he  reached  that  point  is  not  made  very  clear  by  his 
testimony,  which  was  the  only  evidence  as  to  the  way  in  which 
the  accident  occurred.  The  account  given  of  it  in  his  examina- 
tion in  chief  was: — 

*'I  went  to  get  off  the  car,  and  as  I  stepped  off  there  was  an 
automobile  coming  up  the  other  street.  I  saw  the  automobile 
there,  and  I  stepped  back  on  the  car  again  and  reached  to  catch 
hold  of  the  handle ;  and  the  car  must  have  been  in  motion ;  be- 
cause it  threw  me  right  around  the  other  way,  and  I  grabbed 
on  to  the  mud-guard  of  the  fender  of  the  automobile,  and  the 
car  pulled  out  from  under  me. 

**Q.  By  *the  car*  you  mean  the  street  car?  A.  The  street  car. 

**Q.  Then  what  happened?   A.  Well,  I  got  up. 

''Q.  Well,  but  you  fell?  A.  Yes,  I  was  down. 

''Q.  You  say  the  car  was  pulled  from  under  you;  what  fol- 
lowed that?  A.  I  got  up  as  soon  as  I  could  when  the  car  pulled 
out  from  under  me.    I  had  a  hold  of  the  guard  of  the  automobile. 

'*Q.  And?  A.  I  got  up,  and  I  am  positive  it  was  the  con- 
ductor asked  me  if  I  was  hurt. 

**Q.  But  before  that.  Tell  me  if  you  came  in  contact  with 
anything?  A.  Nothing  but  the  automobile.  I  must  have  fell 
on  the  street.  When  the  street-car  pulled  out  from  under  me, 
it  threw  me  around  against  the  car,  and  I  had  this  left  arm  over 
the  mud-guard. 

**Q.  Threw  you  around  against  what  part  of  the  car?  A.  It 
must  have  been  against  the  seat  or  the  edge  of  the  car. 

'*Q.  Was  it  an  open  car?  A.  Yes. 

**Q.  Do  you  know  what  part  of  you  struck  the  car?  A.  I 
know  my  shoulder  and  the  side  of  my  head  hit  the  car  some  place. 
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**Q.  And  what  happened  so  far  as  the  rest  of  your  body  was 
concerned?  A.  Well,  it  was  done  so  quick  I  do  not  know.  The 
car,  of  course,  pulled  right  out  in  an  instant. 

.  '*Q.  You  have  told  us  what  happened  so  far  as  your  shoulder 
is  concerned.    What  else  please  ? 

**His  Lordship:  He  says  the  shoulder  and  the  side  of  his 
head  hit  the  car. 

**Mr.  Dewart:  Q.  Any  other  part  of  your  body?  A.  Well,  I 
must  have  hit  the  edge  of  the  car,  the  top  of  it,  when  I  went  in 
against  the  seat. 

**Q.  With  what?   A.  My  side  must  have  hit  it. 

**Q.  Then  which  way  did  you  fall?  How  did  you  fall?  A. 
I  fell  on  my  right  side. 

**Q.  On  what?  A.  I  fell  on  the  car. 

*'Q.  And  after  striking  the  car,  you  say,  the  car  went  on? 
A.  Yes. 

*'Q.  Where  did  you  fall  then?  A.  I  must  have  fell  on  the 
pavement  then. 

**Q.  What  became  of  the  automobile?  A.  The  automobile — 
he  pulled  right  out.  He  asked  me  if  I  would  get  in,  and  I  told 
him  that  I  was  as  far  as  I  was  going. 


'*Q.  At  the  time  that  you  reached  back  and  tried  to  get  hold 
of  the  car,  just  tell  me  what  the  effect  was  upon  you  apart  from 
what  you  hit.  Was  there  any  effect  upon  you  ?  A.  It  jerked  me 
right  round.  I  made  a  grab  when  I  felt  the  car  going.  I  grab- 
bed around  to  get  hold  the  other  way,  and  that  is  how  I  came 
to  fall  on  my  right  side.  The  automobile  was  right  in  front  of 
me — right  alongside  of  the  car. 

**Q.  Was  it  possible  for  you  to  have  alighted  from  the  car 
safely  at  the  time  that  you  attempted  to  do  so  ?  A.  No ;  I  either 
had  to  get  back  out  of  the  way  or  the  automobile  would  have 
run  over  me." 

And  on  cross-examination  he  said: — 

*'Q.  And  you  did  get  off?  A.  Yes. 

*'Q.  Completely  off?  A.  Yes,  I  stepped  off.  I  just  stepped 
off,  and  just  stepped  right  back  on  again. 

'*Q.  Then  you  answer  me  that  you  got  completely  off  the 
car?   A.  Yes. 
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**Q.  Then  having  got  oflf,  you  say,  you  saw  this  motor  car?    M«w^th^aj. 
A.  Yes,  the  motor  car  was  right  on  me.     There  was  one  just         1^ 
passed.  Wallace 

**Q.  And  what  made  you  get  back  on  the  street  car  again?  empixJtkbs' 
A.  To  get  out  of  the  way  of  the  car  that  was  right  up  against  ]^^^^^^ 
the  street  car  coming  on  to  me.  €k)BPOR- 

"Mr.  Dewart:  Motor  car  you  mean?  A.  Yes. 
**Mr.  WiUde:  Q.  Then  you  have  told  us  that  in  grasping  at 
the  rail  of  the  street  car — or,  if  I  am  wrong,  correct  me — ^I  gath- 
ered from  what  you  said  that  in  grasping  at  the  rail  of  the  street 
car  you  missed?    A.  Yes. 

**Q.  You  missed  your  grasp  and  then  you  fell  against  the 
cart  A,  Yes. 

**Q.  And  your  side  struck  what  part  of  the  diar?  A.  Well, 
I  do  not  know.  I  fell  over  on  my  right  side.  I  was  on  my  rigsht 
side  when  I  got  up. 

**Q.  You  have  told  my  learned  friend  that  your  shoulder 
struck  some  part  of  the  street  car?    A.  Yes.'* 

At  the  close  of  the  argument,  I  found  that  the  plaintiff's 
injuries  had  resulted  in  temporary  total  disability,  within  the 
meaning  of  the  policy,  entitling  him  to  the  indemnity  of  $25 
a  week;  and  reserved  for  further  consideration  the  question  of., 
his  right  to  the  double  indemnity. 

It  was  strenuously  argued  by  Mr.  Wilkie,  for  the  defendants, 
that  the  injuries  had  not  occurred  while  the  plaintiff  was  a 
passenger,  within  the  meaning  of  the  policy;  and,  that  his  ac- 
count of  the  occurrence  shewed  that,  before  he  was  injured,  he 
had  left  the  car  in  which  he  had  been  travelling,  and  that  his 
journey  by  the  railway  had  come  to  an  end. 

I  do  not  think  that  it  can  be  said  that  the  plaintiff  had 
safely  alighted  from  the  car  when  he  was  injured.  He  was  in 
the  act  of  alighting;  but,  when  he  was  confronted  by  the  danger 
which  he  apprehended  from  the  passing  motor  vehicle,  he  de- 
sisted from  the  act  of  alighting  and  endeavoured  to  get  back  on 
the  car,  and  it  was  while  doing  so  that  he  was  injured. 

It  would  be,  I  think,  altogether  too  narrow  a  view  to  take  of 
the  definition  of  *' passenger '*  which  the  policy  contains,  to  limit 
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the  right  to  the  double  indemnity  to  cases  in  which  the  assured 
is  actually  in  or  upon  the  vehicle  by  which  he  is  being  or  is  to 
be  or  was  conveyed.  The  cases  cited  by  Mr.  Dewart  shew  that 
a  person  travelling  by  rail  remains  a  passenger  until  he  has 
safely  alighted  from  the  vehicle,  and  is  a  passenger  while  in  the 
act  of  entering  or  getting  on  or  into  the  vehicle  by  which  he  is 
to  be  carried.  The  plaintiff's  feet,  no  doubt,  had  reached  the 
pavement;  but  he  had  not  completely  or  safely  alighted  from 
the  car ;  and,  in  my  opinion,  he  was  still  a  passenger,  within  the 
meaning  of  the  policy,  when  he  met  with  his  injuries. 

There  is  a  further  ground  on  which,  in  my  opinion,  the  right 
to  the  double  indemnity  may  be  supported.  Although  the  plain- 
tiff had  reached  his  destination  and  intended  to  terminate  his 
journey  at  the  point  where  he  attempted  to  alight,  he  had  the 
right,  when  he  was  confronted  with  the  danger  which  he  appre- 
hended from  the  motor  vehicle,  or  indeed  if  he  was  so  minded 
for  any  reason,  to  get  upon  the  car  again  and  to  be  carried  to 
a  place  where  he  might  alight  with  safety;  and  that,  putting 
his  case  on  the  evidence  at  the  lowest,  he  was  doing  when  he 
was  injured.  It  may  be  that  the  railway  company  would  have 
been  entitled  to  another  fare  for  the  further  journey,  but  that 
question  is  not  material  to  the  present  inquiry,  nor  is  it  of  any 
consequence  that  the  plaintiff  may  have  been  guilty  of  negli- 
gence as  between  him  and  the  railway  company  in  attempting 
to  get  on  the  car  again  after  it  had  begun  to  move. 

If  I  am  right  in  this  latter  view,  Potois  v.  Ontario  Accident 
Insurance  Co.,  1  O.L.R.  54,  is  decisive  in  favour  of  the  plaintiff. 

The  plaintiff  is,  in  my  opinion,  entitled  to  judgment  declar- 
ing that  the  injuries  which  he  received  on  the  occasion  men- 
tioned in  his  statement  of  claim  resulted  in  temporary  total  dis- 
ability, within  the  meaning  of  the  policy,  and  to  recover  from 
the  defendants  for  the  aggregate  of  the  weekly  sums  of  $50 
which  were  payable  at  the  commencement  of  the  action,  with  costs. 
As  only  two  periods  of  thirteen  weeks  elapsed  between  the  date 
of  the  accident  (17th  August,  1910)  and  the  date  of  the  issue 
of  the  writ  (15th  March,  1911),  there  can  be  recovery  in  this 
action  for  only  twenty-six  payments;  and  the  sum  for  which 
judgment  is  to  be  entered  will  be  $1,300. 
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De   Struve  V.   McGuiRE.  19H 

Nov.  17. 
Intoxicating  lAquors — Excessive  Drinking  in  Hotel — Death  from  Exposure 
to  Cold — Action  by  Personal  Representative  for  Indemnity  or  Dam- 
ages— Liability  of  Owner  of  Hotel  and  Bar-tender — Wrongdoers — In- 
surers— Liquor  License  Act,  sec.  122 — Proximate  Cause  of  Death — 
"Caused  by  such  Intoxication." 

The  1^^  representative  of  P.,  deceased,  brought  this  action  against  an 
hotel-keeper  and  his  bar-tender,  under  sec.  122  of  the  Liquor  License  Act, 
R.S.O.  1897,  ch.  245,  to  recover  indemnity  or  damages  for  the  death  of 
P.,  who  was  allied  to  have  come  to  his  death  by  perishing  from  cold 
on  a  December  day,  while  in  a  state  of  intoxication  from  liquor  drunk 
by  him  to  excess  in  the  defendant  M.'s  hotel,  furnished  by  the  defendant 
C,  the  bar-tender.  The  evidence  shewed  that  P.  was  drunk  when  he 
left  the  hotel,  from  liquor  furnished  to  him  there,  and  that  he  and  two 
companions,  who  were  also  then  drunk,  started  to  walk  home,  a  distance 
of  twelve  or  fourteen  miles,  and  on  the  way  took  several  drinks  from 
bottles  of  spirits  which  they  had  obtained  at  the  hotel.  P.  was  found 
about  half  way  between  the  hotel  and  his  home,  lying  on  his  back  in  the 
snow;  he  was  taken  home  at  once,  and  died  in  a  few  minutes  after 
arrival  there.  The  evidence  as  to  when  they  took  drinks  from  the  bottles 
was  not  satisfactory;  but  the  inference  was  that  they  did  not  do  so  for 
a  considerable  time  after  they  started: — 

Held,  upon  the  evidence,  that  P.  perished  from  cold;  that  he  continued  to 
be  intoxicated  from  the  excessive  drinking  in  the  hotel  from  the  time  he 
left  it  until  his  death ;  and  thus  it  was  'Vhile  in  a  state  of  intoxication 
from  such  drinking"  that  he  came  to  his  death,  by  perishing  from  oold. 

Held,  also,  that  the  perishing  from  cold  was  "caused  by  such  intoxication," 
within  the  meaning  of  sec.  122. 

That  section  gives  a  right  of  action,  if  the  facts  set  forth  in  it  are 
established  in  evidence,  "as  for  personal  wrong;"  the  principles  applic- 
able to  actions  of  that  nature  apply  to  an  €u;tion  under  the  section;  and, 
applying  those  principles,  the  liability  depends  upon  whether  the  act 
of  the  defendant  was  the  proximate  cause  of  the  injury,  and  it  is  im- 
material whether  the  act  of  some  other  conduced  or  contributed  to  the 
injury,  or  may  even  have  been  the  immediate  cause  of  the  injury. 

8eoU  V.  Shepherd  (1773),  2  W.  Bl.  892,  1  Sm.  L.C.,  11th  ed.,  p.  464,  ap- 
plied. 

And  held,  upon  the  evidence,  that  the  intoxication  of  P.,  from  the  liquor 
furnished  to  him,  and  drunk  by  him  to  excess  in  the  hotel,  was  the  proxi- 
mate cause  of  his  death. 

Held,  also,  that,  if  the  legal  effect  of  the  enactment  was  to  impose  upon 
the  defendants  liability  as  insurers  of  the  life  of  a  person  intoxicated, 
in  the  circumstances  therein  stated,  against  the  contingencies  therein 
mentioned — that  is,  if,  while  so  intoxicated,  he  meets  his  death  by  perish- 
ing from  cold  or  other  accident  caused  by  such  intoxication — upon  the 
facts  of  this  case,  the  defendants  were  liable  as  such  insurers. 

AcnoN  by  the  administrator  of  the  estate  of  John  Pundzius 
to  recover  damages  for  his  death,  in  the  circumstances  mentioned 
in  the  judgment. 
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November  17.  Teetzel,  J.: — The  plaintiff  is  administrator 
of  the  estate  of  John  Pundzius,  deceased,  and  the  defendant 
McGuire  is  the  proprietor  of  a  licensed  hotel  at  Thessalon,  and 
the  defendant  Coggin  was  his  bar-tender. 

The  action  is  under  sec.  122  of  the  Liquor  License  Act,  R.S.O. 
1897,  ch.  245,  which  provides : — 

**122.  Where  in  any  inn,  tavern,  or  other  house  or  place  of 
public  entertainment  wherein  refreshments  are  sold,  or  in  any 
place  wherein  intoxicating  liquor  of  any  kind  is  sold,  whether 
legally  or  illegally,  any  person  has  drunk  to  excess  of  intoxicating 
liquor  of  any  kind,  therein  furnished  to  him,  and  while  in  a  state 
of  intoxication  from  such  drinking  has  come  to  his  death  by  sui- 
cide, or  drowning,  or  perishing  from  cold  or  other  accident 
caused  by  such  intoxication,  the  keeper  of  such  inn,  tavern,  or 
other  house  or  place  of  public  entertainment,  or  wherein  refresh- 
ments are  sold,  or  of  such  place  wherein  intoxicating  liquor  is 
sold,  and  also  any  other  person  or  persons  who  for  him  or  in  his 
employ  delivered  to  such  person  the  liquor  whereby  such  intoxi- 
cation was  caused,  shall  be  jointly  and  severally  liable  to  an  ac- 
tion as  for  personal  wrong  (if  brought  within  three  months  there- 
after, but  not  otherwise),  by  the  legal  representatives  of  the  de- 
ceased person;  and  such  legal  representatives  may  bring  either 
a  joint  and  several  action  against  them  or  a  separate  action 
against  either  or  any  of  them,  and  by  such  action  or  actions, 
may  recover  such  sum  not  less  than  $100  nor  more  than  $1,000 
in  the  aggregate,  of  any  such  actions,  as  may  therein  be  assessed 
by  the  Court  or  jury  as  damages." 

On  the  morning  of  the  24th  December,  1910,  the  deceased 
and  two  companions,  all  foreigners  employed  in  a  lumber  camp 
located  about  twelve  or  fourteen  miles  from  Thessalon,  walked 
into  town,  arriving  at  the  defendant  McGuire 's  hotel  at  about 
ten  o'clock.  They' took  several  drinks  before  dinner  and  more 
after.     The  two  companions  took  dinner,  but  the  deceased  was 
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at  that  time  so  drunk  that  he  did  not  take  any  dinner.  When 
they  started  for  home,  they  were  all  intoxi<;ated  from  the  liquor 
furnished  them  by  the  defendant  Coggin  and  drunk  by  them  in 
the  hotel.  They  wanted  more  liquor  over  the  bar,  but  Coggin 
thought  they  were  already  too  drunk  to  be  furnished  with  more 
liquor  in  that  way. 

Just  before  leaving  for  home,  at  about  two  o'clock  p.m.,  they 
purchased  from  another  bar-tender,  named  Roach,  in  the  employ 
of  the  defendant  McGuire,  five  quart  bottles  of  brandy  and  two 
of  gin,  which  they  carried  away  in  a  bag.  The  day  was  extremely 
cold. 

The  evidence  as  to  when  they  took  further  drinks  from  the 
bottles  is  not  very  satisfactory;  but,  I  think,  the  fair  inference 
is^  that  fhey  did  not  do  so  for  a  considerable  time  after  they 
started. 

The  three  not  having  returned  to  camp,  a  search  party  was 
sent  out  at  about  ten  o'clock  at  night,  and  one  of  them  was  found 
about  a  mile  and  a  half  from  the  camp,  very  drunk ;  another  of 
them  about  two  miles  further  on,  lying  in  the  snow ;  and  the  de- 
ceased was  found  about  half  way  between  the  camp  and  Thessa- 
lon,  lying  on  his  back  in  the  snow.  He  was  taken  directly  to 
the  camp,  and  died  in  a  few  minutes  after  arrival  there.  It 
was  the  opinion  of  the  doctor  who  saw  the  body  shortly  after 
death  that  the  deceased  had  perished  from  cold ;  and  I  have  no 
doubt,  upon  the  whole  of  the  evidence,  as  to  the  correctness  of 
that  conclusion. 

The  doctor  also  said  that  it  was  possible  that,  had  the  de- 
ceased not  taken  any  further  drinks  out  of  the  bottles,  he  could 
have  got  home  without  trouble;  as  he  thought  that,  assuming 
that  he  had  walked  six  miles  before  doing  so,  as  to  which  there 
was  some  evidence  given  by  the  two  companions,  but  not  at  all 
satisfactory,  the  exercise  and  lapse  of  time  might  have  so  sobered 
him  up  that  he  could  have  covered  the  balance  of  the  distance 
without  danger. 

This  was  at  best  a  mere  conjecture  on  the  part  of  the  doctor, 
as  he  had  not  sufficient  data  upon  which  to  form  a  reliable  ex- 
pert opinion. 

Whatever  the  fact  may  be  as  to  when  the  deceased  took  the 
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first  drink  out  of  the  bottles,  there  is  no  satisfactory  evidence 
to  enable  me  to  find  that,  at  any  time  after  the  deceased  left 
the  defendant's  hotel,  he  had  ceased  to  be  intoxicated  from  the 
excessive  drinking  in  the  defendant  McGuire's  hotel.  The  most 
I  can  say  is,  that,  in  all  probability,  the  extent  of  his  intoxication 
had  materially  diminished,  owing  to  fresh  air  and  exercise  as  he 
progressed  homewards,  and  until  he  took  his  first  drink  from  the 
bottle;  but,  in  my  opinion,  he  continued  to  be  intoxicated  from 
the  excessive  drinking  in  the  defendant  McGuire's  hotel  from 
the  time  he  left  it  until  his  death;  and,  in  the  words  of  the 
statute,  it  was  '  ^  while  in  a  state  of  intoxication  from  such  drink- 
ing'' that  he  came  to  his  death,  by  perishing  from  cold. 

Under  the  statute,  in  order  to  render  the  defendants  liable, 
the  deceased  must  not  only  have  come  to  his  death  while  so  in- 
toxicated from  such  drinking,  but  the  perishing  from  cold  or 
other  accident  must  have  been  ** caused  by  such  intoxication." 

Now  the  question  is :  What  is  the  proper  interpretation  to  be 
placed  upon  the  words  **  perishing  from  cold  or  other  accident 
caused  by  such  intoxication?"  Do  they  mean,  ** caused  directly 
and  solely  by  such  intoxication,"  and  do  they  exclude  the  idea 
of  liability  if  such  intoxication  was  only  one  of  two  or  more 
concurring  causes  of  death  f  Or  do  they  mean  only  that  the 
proximate  cause  of  death,  and  not  necessarily  the  immediate 
cause,  must  be  traced  to  such  intoxication? 

It  was  held  by  the  learned  Chancellor  in  Trice  v.  Robinson 
(1888),  16  O.R.  433,  that  the  section  in  question  is  to  be  viewed 
as  a  remedial  measure;  and,  therefore,  should  receive  a  liberal 
construction. 

The  statute  gives  a  right  of  action,  if  the  facts  set  forth  in 
it  are  established  in  evidence,  '*as  for  personal  wrong;"  and, 
therefore,  I  think  the  principles  applicable  to  actions  of  that 
nature  apply  to  an  action  under  the  statute. 

In  an  action  for  a  personal  wrong,  whether  the  wrong  com- 
plained of  is  intentional  or  is  the  result  of  negligence,  the  liabil- 
ity of  the  defendant  in  damages  depends  upon  whether  his  act 
was  the  proximate  cause  of  the  injury,  and  it  is  immaterial 
whether  the  act  of  some  other  person  conduced  or  contributed  to 
the  injury,  or  for  that  matter  may  have  been  the  immediate 
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cause  of  the  injury.  This  principle  is  generally  illustrated  by 
reference  to  Scoti  v.  Shepherd  (1773),  2  W.  Bl.  892,  and  1  Sm. 
L.C.,  11th  ed.,  p.  454,  the  celebrated  squib  case,  and  has  been 
applied  in  many  subsequent  well-known  cases. 

If  I  am  right  in  applying  this  principle  in  this  action,  can 
it  be  properly  held,  upon  the  facts  here,  that  the  intoxication  of 
the  deceased,  caused  by  his  drinking  to  excess  in  the  hotel,  was 
the  proximate  cause  of  his  death? 

As  already  stated,  I  am  of  opinion  that  the  deceased  never 
recovered  from  such  intoxication,  and  that  to  the  very  end  it 
continued  to  operate  as  a  weakening  and  debilitating  influence 
upon  the  mind  and  body  of  the  deceased. 

While,  as  conjectured  by  the  doctor,  it  may  be  that,  if  he 
had  not  taken  further  drinks  from  the  bottles,  he  might  have 
survived,  yet  the  fact  that  he  was  so  drunk  in  the  defendant's 
hotel  that  he  was  unable  to  take  his  dinner,  and  continued  to 
take  further  drinks  until  he  left,  satisfies  me  that  his  ability  to 
withstand  the  cold  and  to  accomplish  his  journey  home  had  not 
only  been  seriously  impaired  by  that  intoxication,  but  it  had 
produced  such  a  condition  of  weakness  that  indulgence  in 
further  drinks  from  bottles  would  probably  result  in  physical 

collapse.  Or,  to  put  it  in  another  way,  I  think  that,  if  he  had  not 

« 

been  already  intoxicated  when  he  took  the  drinks  from  the  bottle, 
there  would  probably  have  been  no  disaster,  not  only  because 
he  would  have  had  his  normal  physical  strength  and  endurance, 
but  he  could  have  exercised  his  sober  judgment  upon  the  quan- 
tity, if  any,  to  be  taken  from  the  bottles. 

I  am,  therefore,  of  opinion  that  the  proper  conclusion  is,  that 
the  intoxication  of  the  deceased,  from  the  drinks  furnished  to 
and  drunk  by  him  to  excess  in  the  defendant  McGuire's  hotel, 
was,  within  the  principle  of  Scott  v.  Shepherd,  the  proximate 
cause  of  the  death. 

So  far,  I  have  treated  the  case  as  if  the  defendants  are  made 
wrongdoers  under  the  Act;  but  it  seems  to  me  that,  while  sec. 
122  declares  the  defendants  '^  liable  to  an  action  as  for  personal 
wrong,"  upon  certain  facts  being  established,  it  may  be  fairly 
argued  that  the  legal  effect  of  the  enactment  is  to  impose  upon 
the  defendants  liability  as  insurers  of  the  life  of  a  person  in- 
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toxicated,  under  the  circumstances  therein  stated,  against  the 
contingencies  mentioned  in  it. 

If  this  is  a  proper  interpretation  of  the  eflEect  and  purpose  of 
the  section,  the  fact  of  the  condition  of  the  deceased  when  he 
left  the  defendant  McOuire's  hotel  being  established  as  coming 
within  the  Act,  the  question  of  the  defendants'  liability  depends 
upon  whether  the  evidence  leads  to  the  conclusion  that  the  de- 
ceased came  to  his  death  owing  to  causes  insured  against  by  and 
within  the  limitations  and  conditions  specified  in  the  section. 

Now,  the  subject  of  this  so-called  insurance  was  a  man  whose 
physical  energies  and  mental  faculties  were  weakened  and  im- 
paired by  intoxication  in  the  defendant  McGuire's  hotel.  The 
object  of  the  insurance  is  to  furnish  some  indemnity  to  his 
estate  if,  while  so  intoxicated,  he  commits  suicide  or  meets 
his  death  by  drowning,  perishing  from  cold  or  other  accident 
caused  by  such  intoxication. 

These  latter  words  clearly  would  be  satisfied  if  it  were  shewn 
that  the  accident  happened  either  because  the  deceased  was 
physically  too  weak  by  reason  of  the  intoxication  to  protect  him- 
self against  such  accident,  or  because  he  committed  some  irra- 
tional or  dangerous  act  short  of  a  suicidal  act,  owing  to  his  in- 
toxicated condition. 

It  seems  to  me  it  would  be  in  either  of  these  ways  that  the 
Legislature  must  have  contemplated  that  an  accident  could  be 
caused  by  such  intoxication. 

Now,  assuming  the  fact  to  be,  as  contended  by  the  defend- 
ants' counsel,  that  it  was  the  act  of  the  deceased  in  drinking  to 
excess  out  of  the  bottles  that  was  the  immediate  cause  of  his 
death,  that  was  clearly  an  irrational  and  dangerous  act  com- 
mitted by  the  deceased,  which  I  would  attribute  to  his  impaired 
mental  and  physical  condition  caused  by  the  original  intoxica- 
tion ;  and,  therefore,  within  the  words  of  the  Act,  the  death  wa& 
** caused  by  such  intoxication." 

In  the  result,  therefore,  whether  the  defendants  are  to  be 
treated  as  wrongdoers  or  as  insurers,  I  find,  upon  the  facts 
that  they  are  liable;  and  I  assess  the  sum  to  be  recovered  at 
$500,  with  costs  on  the  High  Court  scale. 
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[IN  THE  COURT  OF  APPEAL.] 

C.A.  ' 

Fabquharson  V.  Barnaed  Argue  Roth  Stearns  Oil  and  i9U 

Gas  Co.  ^^^^20. 

Deed — Conveyance  of  Land  in  Fee — Exception  or  Reservation — Construction 
— '*Mi7ies  of  Minerals" — "Springs  of  OiV* — Rock  or  Coal  Oil — Natural 
Gas, 

A  reservation  or  exception,  in  a  conveyance  of  land  by  the  Canada  Com- 
pany to  A  farmer,  in  1867,  of  "all  mines  and  quarries  of  metals  or  min- 
erals and  all  springs  of  oil  in  or  under  the  said  land,  whether  already 
discovered  or  not,"  was  held  (Mebedith,  J.A.,  dissenting),  not  to  include 
natural  gas. 

Judgment  of  Boyd,  C,  22  O.L.R.  319,  affirmed. 

An  appeal  by  the  defendants  from  the  judgment  of  Boyd,  C, 
22  O.L.R.  319. 

By  consent,  the  appeal  was  taken  directly  to  the  Court  of 
Appeal. 

The  action  was  brought  against  the  Barnard  Argue  Roth 
Stearns  Oil  and  Gas  Company  Limited  and  the  Alexandra  Oil 
and  Development  Company  Limited,  to  recover  damages  for  a 
wrongful  entry  upon  the  plaintiff's  land;  and  against  the  two 
companies  named  and  the  Canada  Company,  for  a  declaration 
that  they  were  not  entitled,  and  none  of  them  was  entitled,  to 
any  right  or  interest  in  the  land ;  and  for  an  injunction  and  an 
account. 

The  defendants'  appeal  was  against  the  part  of  the  judgment 
which  declared  that  they  were  not  entitled  to  any  gas  products 
upon  or  under  the  land  in  question,  and  were  liable  to  account 
to  the  plaintiff  in  respect  thereof. 

May  18  and  19.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garbow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

/.  F.  Hellmuth,  K.C.,  for  the  defendants  the  Canada  Com- 
pany. The  purpose  which  the  parties  had  in  view  was  to  enable 
Farquharson  to  acquire  the  land  for  farming,  and  to  reserve 
it  to  the  Canada  Company  for .  mining.  There  was, 
therefore,  no  conveyance  to  the  farmer  of  the  mineral  gas, 
which  could  only  be  got  by  mining  at  a  depth  of  1,000  feet  or 
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more.  The  plaintiflf  paid  only  for  the  land — not  the  minerals. 
In  North  British  R.W.  Co.  v.  Budhill  Coal  and  Sandstone  Co., 
[1910]  A.C.  116,  at  p.  126,  the  conditions  were  reversed,  **the 
leading  purpose  being  to  lay  the  permanent  way,"  and  it  was 
sought  to  take  as  minerals  the  very  rock  that  formed  the  crust 
of  the' earth  and  supported  the  railway.  The  learned  trial  Judge 
has  not  given  effect  to  the  distinction  in  the  circumstances  of  the 
two  cases.  The  Budhill  case  was  decided  on  the  15th  November, 
1909,  and  on  the  16th  December  of  the  same  year,  the  case  of  Crreat 
Western  R,W.  Co.  v.  Carpalla  United  China  Clay  Co.,  [1910] 
A.C.  83,  was  decided  by  the  same  tribunal  and  some  oi  the  same 
law  Jjords.  Both  cases  having  been  argued  in  July,  1909,  were 
therefore  under  consideration  at  the  same  time.  In  the  Carpalla 
case  it  was  determined  that  china  clay  was  a  mineral  within  the 
meaning  of  a  similar  clause  in  the  English  Act,  on  the  ground 
that  it  was  not  part  of  the  ordinary  composition  of  the  district, 
and  that  its  presence  was  rare  and  exceptional.  See  also  Cale- 
donian R.W.  Co.  V.  Olenboig  Union  Fireclay  Co.,  [1911]  A.C. 
290.  The  case  of  Lord  Provost  and  Magistrates  of  Glasgow  v. 
Farie  (1888),  13  App.  Cas.  657,  is  distinguished,  and  it  is 
pointed  out  that  the  ratio  decidendi  in  that  case  was  that  that 
which  was  proposed  to  be  removed  from  the  soil  would  have  been 
generally  regarded  in  the  locality  as  mere  soil.  The  fact  that 
the  mineral  was  of  no  commercial  value  (if  so)  at  the  time  of  the 
conveyance  makes  no  difference  in  the  interpretation  of  the 
deed.  The  exception  covers  all  the  mineral  substances  lying  in 
seams  or  beds  or  strata:  Lord  Herschell  in  Midland  R.W.  Co.  v. 
Robinson  (1889),  15  App.  Cas.  19,  at  pp.  26  and  27.  The  word 
** minerals"  should  be  given  **its  widest  signification:"  per 
Street,  J.,  in  Ontario  Natural  Gas  Co.  v.  Smart  (1890),  19  O.R. 
591,  at  p.  595.  The  reservation  in  question  covers  undiscovered 
minerals.  In  construing  the  reservation,  the  learned  Chancellor 
erroneously  adopts  the  idea  that  the  intention  of  the  parties 
must  have  been  to  include  only  metallic  substances  in  the  word 
** minerals,"  and  limits  accordingly  that  term.  In  construing 
the  reservation  so  as  to  find  out  what  the  parties  intended,  the 
learned  Chancellor  erred  in  concluding  that,  because  mineral 
gas  was  at  the  time  of  the  conveyance  unknown  in  a  commercial 
sense,  it  was  not  in  the  contemplation  of  the  parties;  and  that. 
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consequently,  the  word  ** minerals"  should  be  limited  so  as  to 
exclude  it. 

Matthew  Wilson,  K.C.,  and  J.  F,  Edgar,  for  the  other  de- 
fendants. We  are  in  the  same  interest  as  the  Canada  Company. 
We  are  for  the  licensees.  The  legal  effect  of  the  deed  from  the 
defendants  the  Canada  Company,  of  the  22nd  January,  1867^  to 
Charles  Farquharson,  was  to  convey  to  the  grantee  the  surface 
rights  only.  At  the  time  of  that  conveyance,  it  was  common 
knowledge  that  gas  accompanied  oil  whenever  and  wherever  the 
latter  was  found.  Oil  and  gas  are  different  forms  of  petroleum, 
and  are  both  classified  as  minerals  by  scientific  men.  Ft  was  not 
contemplated  by  the  parties  to  the  deed  that  the  Canada  Com- 
pany were  entitled  to  the  oil  only,  and  Farquharson  to  the  gas. 
We  submit  that  the  words  ''mines  and  quarries  of  metals  and 
minerals  in  or  under  the  said  land,  whether  discovered  or  not," 
contained  in  the  reservation,  are  sufficient  to  include  both  oil 
and  gas,  and  that  the  addition  to  the  clause  of  the  words 
''springs  of  oil,"  cannot  have  the  effect  of  narrowing  this  mean- 
ing. We  refer  to  Dunham  v.  Kirkpatrick  (1882),  101  Pa.  St.  36; 
Murray  v.  Allred  (1897),  100  Tenn.  100;  and  Silver  v.  Bush 
(1906),  213  Pa.  St.  195. 

C.  H.  Ritchie,  K.C.,  Thomas  Scullard,  and  A,  M.  Stewart,  for 
the  plaintiff.  The  deed  is,  apart  from  the  exception,  absolute  in 
its  terms,  and  not  limited  to  any  particular  purpose  or  any  par- 
ticular mode  of  exercise  of  ownership,  and  the  exception  should 
be  construed  strictly.  See  North  British  R.W,  Co.  v.  Budhill 
Coal  and  Sandstone  Co.,  [1910]  A.C.  116.  Even  giving  to  the 
exception  and  reservation  the  widest  interpretation,  it  does  not, 
in  its  true  construction,  entitle  the  appellants  to  the  natural 
gas.  In  order  to  bring  gas  within  the  terms  of  the  exception, 
it  is  necessarj'  to  construe  the  term  * '  mineral '  *  as  including  gas, 
gas  being  clearly  not  a  metal  nor  yet  an  oil.  The  term 
''mineral,'  even  as  used  in  scientific  text-books,  can  hardly  be 
said  to  cover  gas.  In  one  sense,  everything  not  animal  or  vege- 
table may  be  said  to  be  mineral,  but  in  ordinary  scientific  use, 
the  term  "mineral,"  and  in  particular  the  term  "minerals,"  has 
much  more  restricted  use.  In  construing  the  document  here  in 
question,  it  is  not  the  sense  of  the  term  as  used  in  scientific  text- 
books that  is  to  be  taken,  but  the  sense  in  which  the  term  was 
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used  in  the  vernacular  of  the  mining  world,  the  commercial 
world,  and  land-owners,  at  the  time  when  the  contract  was  made : 
North  British  R.W.  Co.  v.  Budhill  Coal  and  Sandstone  Co., 
[1910]  A.C.  116,  at  pp.  127,  128;  Lord  Provost  and  Magistrates 
of  Glasgow  v.  Farie,  13  App.  Cas.  657,  at  p.  669 ;  Silver  v.  Bush, 
213  Pa.  St.  195.  Applying  this  test,  it  is  clear  upon  the  evi- 
dence that  the  term  ** minerals''  cannot,  in  the  present  case,  be 
construed  to  include  gas.  It  was  not  so  understood  in  the 
vernacular  of  the  mining  world  or  of  the  commercial  world  or  of 
land-owners  at  the  time  wten  the  contract  was  made.  If  the 
word  ** minerals'  had  been  used  in  a  sense  to  include  oil,  the 
specific  mention  of  oil  would  have  been  unnecessary :  Attorney- 
General  for  the  Isle  of  Man  v.  Mylchreest  (1879),  4  App.  Cas. 
294,  at  p.  308.  And  if  the  term  **  minerals"  is  used  in  a  sense 
excluding  oil,  gas  is  a  fortiori  excluded.  The  appellants  place 
some  reliance  upon  the  words  **  whether  already  discovered  or 
not."  We  submit,  however,  that  these  words  obviously  refer,  not 
to  the  discovery  in  a  scientific  sense  of  new  minerals,  but  to  the 
actual  physical  discovery  of  minerals  upon  the  land.  We  also 
refer  to  Ontario  Natural  Gas  Co.  v.  Smart,  19  O.R.  591,  at  pp. 
594,  595,  and  Ontario  Natural  Gas  Co.  v.  Gosfield  (1891),  18  A.R. 
626,  at  p.  6S0;  Hext  v.  Gill  (1872),  L.R.  7  Ch.  699 ;  and  Attorney- 
General  for  the  Isle  of  Man  v.  Mylchreest,  4  App.  Cas.  294,  at 
pp.  305,  308,  309. 

Hellmuth,  in  reply. 

November  20.  Moss,  CJ.O. : — This  action  was  brought  and 
is  being  maintained  to  establish  and  enforce  against  the  defen- 
dants the  property  rights  of  Alexander  Farquharson,  who  was 
in  his  lifetime  owner  of  a  certain  lot  of  land  described  as  lot 
number  6  in  the  8th  concession  of  the  township  of  Tilbury  East, 
in  the  county  of  Kent.  The  claim  was  and  is,  that  the  defen- 
dants were  trespassing  upon  the  lot  in  question;  sinking  wells 
and  mining  shafts,  erecting  derricks,  and  taking  away  oil  and 
natural  gas;  and  an  injunction  and  damages  were  sought. 

The  defendants,  in  justification  of  their  acts,  pleaded  the 
terras  of  a  reservation  or  exception  contained  in  the  conveyance 
by  the  defendants  the  Canada  Company  of  the  lot  in  question  to 
one  Charles  Farquharson,  through  whom  the  plaintiff's  title  is 
derived. 
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The  action  was  tried  before  the  learned  Chancellor  of  Ontario, 
who  determined  that  the  defendants  were  not  entitled  to  take 
and  carry  away  the  natural  gas  products  upon  or  under  the  land 
in  question,  but  were  entitled  to  the  oil  products. 

The  appeal  is  by  the  defendants  from  so  much  of  the  judg- 
ment as  negatives  their  asserted  rights  in  respect  of  natural  gas. 

The  plaintiff  has  not  appealed.  All  questions  with  regard  to 
the  defendants'  rights  in  respect  of  the  oil  products  is,  therefore, 
eliminated.  The  sole  question  now  is,  whether  they  have  been 
properly  denied  the  rights  claimed  by  them  in  respect  of  natural 
gas. 

The  learned  Chancellor  has  "in  his  judgment  stated  the  facts 
and  summarised  the  testimony  so  fully,  and,  I  venture  to  say, 
accurately,  as  to  render  unnecessary  any  further  statement  of 
them. 

The  question  is  an  important  one,  inasmuch  as  it  affects  the 
rights,  not  only  of  the  immediate  parties  to  this  action,  but,  we 
were  told,  of  a  number  of  other  persons  who  hold  lands  under 
conveyances  from  the  Canada  Company  similar  to  that  under 
which  the  plaintiff  claims. 

In  my  judgment,  the  decision  appealed  from  is  correct.  I 
am  so  thoroughly  in  accord  with  it  and  the  grounds  stated  by  the 
learned  Chancellor  that  I  do  not  think  it  would  serve  any  good 
purpose  to  add  many  observations  of  my  own  to  what  has  been 
said  in  support  of  his  conclusions.  But  I  desire  to  refer  shortly 
to  one  or  two  of  the  contentions  set  up  by  the  defendants.  One 
of  them  is,  that,  under  the  conveyance,  the  parties  took  nothing 
more  than  a  grant  of  surface  rights.  Reference  to  the  instru- 
ment shews  that  neither  does  it  purport  to  be,  nor  do  the  words 
of  grant  confine  it  to,  a  mere  grant  of  that  nature.  There  is  an 
express  grant  and  release  to  the  grantee  of  the  whole  parcel  oTF 
land,  and  all  the  right,  title,  and  interest  of  the  Canada  Com- 
pany to  and  in  the  same  and  every  part  thereof.  Then  follow 
the  words  of  reservation,  except  for  which  no  question  could  arise 
as  to  the  possession  by  the  grantee  of  an  absolute  title  in  fee 
simple  to  the  land  and  every  part  thereof. 

It  is  quite  plain,  as  all  the  surrounding  circumstances  tend  to 
shew,  that  there  never  was  an  intention  on  the  part  of  the  Canada 
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Company  to  confine  the  grant  to  surface  rights,  nor  any  intention 
or  desire  on  the  part  of  the  grantee  to  pay  for  or  accept  such  a 
limited  title — one  so  entirely  opposed  to  the  spirit  and  genius 
of  the  prevailing  system  of  tenure  and  proprietorship  of  land 
in  the  Province. 

Throughout  the  correspondence  with  the  solicitors  and  the 
principal  officers  of  the  company  in  London,  there  was  no  sug- 
gestion of  anything  but  a  reservation  of  definite  rights  or  in- 
terests. The  intention  was,  that  the  grantee  should  be  the  pur- 
chaser and  holder  of  the  fee,  and  that,  if  deemed  advisable, 
certain  defined  rights  should  be  reserved  to  the  grantors.  The 
defendants  must  rely  upon  the  'words  of  reservation  for  their 
rights,  for  only  to  the  extent  of  the  proper  meaning  to  be 
attached  to  them  is  the  absolute  grant  of  the  title  to  the  land 
to  be  deemed  to  be  derogated  from. 

Another  contention  is,  that  the  words  of  reservation,  accord- 
ing to  their  true  meaning  and  signification,  include  natural  gas. 
The  reservation  is  to  be  construed  according  to  the  ordinary 
rules,  there  being  nothing  in  the  context  or  the  circumstances 
to  give  occasion  for  the  application  of  any  unusual  or  exceptional 
reading.  No  reason  appears  for  extending  the  meaning  of  the 
language,  used  beyond  its  fair  and  ordinary  sense. 

It  seems  somewhat  singular  that,  if  there  was  any  intention 
to  include  natural  gas  among  the  reservations,  some  more  apt 
words  were  not  employed.  If,  as  has  been  suggested,  natural 
gas  was  then  a  substance  unknown,  or  not  known  or  regarded  as 
one  having  a  commercial  value,  the  reason  for  not  referring  to  it 
is  plain.  If,  on  the  other  hand,  it  was  known,  the  deliberate 
omission  to  specify  it  by  the  use  of  apt  words,  or  of  some  words 
resembling  those  used  with  regard  to  oil,  leads  to  the  conclusion 
that  it  was  not  intended  to  include  it  in  the  reservation.  It  can 
scarcely  be  conceived  that,  if  it  was  intended  to  include  it  in  the 
reservation,  it  would  have  been  left  to  be  covered  by  the  general 
words  upon  which  the  argument  is  now  hung. 

Giving  to  these  words  the  interpretation  I  think  they  should 
receive  in  the  light  of  the  evidence,  I  am  unable  to  conclude  that, 
occurring  as  they  do  in  the  conveyance  in  question,  they  included 
or  were  meant  to  include  natural  gas. 

I  think  the  appeal  fails  and  should  be  dismissed. 
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Garrow,  J.A.  : — Appeal  by  the  defendants  from  the  judg- 
ment at  the  trial  of  the  Chancellor,  who  found  (in  part)  in 
favour  of  the  plaintiff. 

The  case  is  reported  in  22  O.L.R.  319,  where  the  material 
facts  are  very  fully  set  forth. 

As  will  be  seen,  the  learned  Chancellor  reached  the  conclusion 
that  the  exception  in  the  conveyance  in  question  included  oil,  but 
did  not  include  natural  gas. 

The  defendants  appeal,  claiming  that  it  also  includes  gas. 
There  is  no  cross-appeal. 

I  agree  with  the  judgment  of  the  learned  Chancellor;  and 
my  only  excuse  for  adding  to  what  has  been  so  fully  and  so  well 
said  by  him  is  the  importance  of  the  case  and  its  rather  unusual 
nature. 

The  only  question  involved  is  one  of  interpretation.  The 
subject-matter,  natural  gas,  is  not  specifically  mentioned. 
** Metals,''  *' minerals,"  and  ** springs  of  oil"  are. 

Counsel  for  the  defendants  contend  that  it  is  included  under 
the  general  term  ** minerals."  They  even  make  a  wider  conten- 
tion :  namely,  that  what  was  intended  to  be  conveyed  was  merely 
the  surface  right,  and  that  all  else  was  reserved.  The  convey- 
ance, however,  is  very  plainly  in  fee  simple,  subject  only  to  the 
exception,  and  what  does  not  fall  within  it  must  belong  to  the 
grantee.  For  the  rule  of  strict  construction  applicable  in  the 
case  of  an  exception,  the  learned  Chancellor  refers  to  North 
British  R,W.  Co,  v.  B^idhill  Coal  and  Sandstone  Co,,  [1910]  A.C. 
116.  That  was  the  case  of  a  statutory  exception,  involving,  it  may 
be  said,  special  circumstances,  but  the  rule  is,  I  think,  one  of 
general  application:  see  Blackett  v.  Royal  Exchange  Assurance 
Co,  (1832),  2  Cr.  &  J.  244,  at  p.  251;  Savill  Brothers  Limited  v, 
Bethell,  [1902]  2  Ch.  523,  at  p.  537.  And  the  rule,  as  stated,  is, 
that  the  language  of  an  exception  is  deemed  to  be  that  of  the 
grantor  (here  it  actually  was  so  in  fact),  and  is  not  to  be  ex- 
tended beyond  that  which  it  clearly  covers;  and,  if  the  matter 
is  left  in  doubt,  the  doubt  is  to  be  resolved  in  favour  of  the 
grantee. 

Does,  then,  natural  gas  clearly  fall  within  the  terra  *' min- 
erals?"   That  term  has  first  and  last  received  a  great  deal  of 
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consideration  in  the  Courts.  The  latest  case,  one  of  the  highest 
authority,  is  the  one  to  which  I  have  just  referred.  North  British 
R.W.  Co,  V.  BudhUl  Coal  and  Sandstone  Co,;  and,  from  it,  it  is 
plain  that  the  term  has  not  in  law  a  fixed,  definite  meaning,  in 
other  words,  is  not  self-explanatory,  but  is  the  proper  subject 
of  interpretation  and  application  according  to  the  facts  and  cir- 
cumstances in  each  case.  That  view  was  expressed  in  his 
brief  judgment  by  Lord  Justice  James  in  Hext  v.  Oilly  L.R.  7  Ch. 
699,  at  p.  719,  where  he  says:  **But  for  these  authoritdes  T  should 
have  thought  that  what  was  meant  by  *  mines  and  minerals'  in 
such  a  grant  was  a  question  of  fact  what  these  words  meant  in 
the  vernacular  of  the  mining  world  and  commercial  world  and 
land-owners  at  the  end  of  the  last  century '*  (the  date  of  the 
grant  was  1799) ;  *'upon  which  I  am  satisfied  that  no  one  at  that 
time  would  have  thought  of  classing  clay  of  any  kind  as  a 
mineral.'* 

This  view,  after  having  been  more  than  once  commented  on 
favourably,  even  when  not  followed,  seems  at  last  to  have  pre- 
vailed in  our  highest  judicial  tribunal:  see  per  Lord  Halsbury 
in  Lord  Provost  and  Magistrates  of  Glasgow  v.  Farie,  13  App. 
Cas.  657,  at  p.  669,  quoting  from  the  judgment  of  James,  L.J., 
and  the  quotation  approved  and  adopted  in  North  British  R.W, 
Co.  V.  Budhill  Coal  and  Sandstone  Co,,  before  cited,  by  the 
Lord  Chancellor,  at  p.  124,  by  Lord  Qorell,  at  p.  134,  and  by 
Lord  Shaw,  at  p.  140. 

The  present  was  the  case  of  the  purchase  by  a  farmer  (he  is 
described  as  ** yeoman"  in  the  conveyance),  from  a  company 
primarily  organised  for  colonisation  purposes,  and  not  to  engage 
in  mining  operations ;  we  know  nothing  of  the  particulars  of  the 
negotiation.  The  grantee,  Farquharson,  died  before  the  trial; 
and,  if  the  official  who  represented  the  company  therein  was 
alive,  he  was  not  called.  There  was  some  evidence  as  to  what  in 
the  vernacular  was  considered  to  be  the  meaning  of  the  words 
** natural  gas,"  to  which  the  learned  Clhancellor  gave  effect  in 
the  conclusion  at  which  he  arrived.  It  is  not,  I  think,  singular 
that  there  should  have  been  so  little  of  it,  for  it  is  a  very  difficult 
subject  to  establish,  in  that  way ;  one  difficulty  is  the  time,  which 
must,  of  course,  be  that  before  and  at  the  date  of  the  conveyance, 
early  in  the  year  1867,  or  over  forty  years  ago. 
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The  evidence  shews  that  at  that  time  the  oil  industry  itself 
was  in  its  early  infancy,  oil  having  been  first  discovered  in  this 
Province  about  the  year  1863.  Those  engaged  in  the  oil  pro-  * 
duction  business  were  the  only  ones  likely  to  know  about 
even  the  existence  of  natural  gas;  and  by  them  it  was, 
upon  the  evidence,  regarded  simply  as  a  useless  and  even  a 
noxious  thing,  of  no  commercial  value,  the  presence  of 
which  interfered  with  the  operation  of  boring  for  and  secur- 
ing the  oiL  Mr.  Coleman,  the  company's  Commissioner,  who 
was  examined,  said  that  the  company  knew  it  existed,  but  did 
not  then  regard  it  as  of  commercial  value.  It  was  in  the  early 
days  only  found  to  any  extent  in  the  operation  of  boring  for 
oil.  Now  it  has  become  much  the  more  valuable  product  of  the 
two,  in  the  proportion  it  is  said  of  about  five  to  one.  And  it  is 
found  not  only  in  conjunction  with  oil,  but  in  fields  by  itself 
which  do  not  produce  oil ;  so  that,  although  having  chemical  pro- 
perties relating  it  to  oil,  it  is  evidently  a  separate  and  quite  dis- 
tinct natural  product. 

Mr.  Coleman,  as  appears  in  the  learned  Chancellor's  judg- 
ment, described  the  evolution  of  the  exception,  which  helps  to 
shed  a  little  light  upon  the  subject,  at  least  as  illustrating  the 
standpoint  of  the  company.  At  first,  after  the  discovery  of  oil, 
the  conveyances  of  the  company,  which  theretofore  had  been 
conditional,  were  amended  so  as  to  except  ** mineral  oil,"  but 
nothing  else.  Then,  under  the  advice  of  counsel,  it  was  amended 
to  read  as  in  the  conveyance  in  question.  Why  ** mineral  oil" 
gave  place  to  the  less  expressive  and  more  obscure  **  springs  of 
oir*  is  not  explained;  but  Mr.  Coleman  gives,  as  the  reason  for 
the  addition  of  ** metals  and  minerals,"  the  discovery  on  land 
of  the  company  situated  in  the  eastern  part  of  the  Province,  of 
ores  of  iron,  phosphate  of  lime,  mica,  etc.  So  far  as  appears, 
therefore,  the  company  did  not  expressly  intend  by  the  use  of  the 
term  ''minerals"  to  include  either  oil  or  its  chemical  relative, 
gas.  Now,  the  exception  expressly  mentions  gas,  in  consequence, 
it  is  said,  of  the  decision  of  this  Court  in  OntaiHo  Natural  Gas  Co. 
V.  Oosfield,  18  A.R.  626.  That  case  arose  in  the  year  1890,  by 
which  time  gas  had  become  of  value.  But  that  decision  does  not 
help  the  company  here.    No  one  now  disputes  or  could  success- 
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C.A.  ;](ully  dispute,  in  this  Court  at  least,  that  natural  gas  is  seien- 
^^^^  :  **tJfically  a  mineral,  and  that  the  word  *' minerals"  is  large  enough 
Fabqu^ab-  *  to  include  it  if  the  context  shews  that  it  should  be,  or,  in  other 
words,  if  there  is  nothing  to  narrow  its  meaning  to  what,  it  is  to 
be  assumed,  must  have  been  the  intention  at  the  time  the  word 
was  used.  We  are  not  called  upon  to  say  what  would  have  been 
the  result  if  **  minerals  "had  been  the  only  word  used.  But, 
upon  the  recent  authorities  to  which  I  have  referred,  it  might, 
I  think,  have  been  strongly  questioned  whether  that  term  in 
January,  1867,  would  ha"3  included  either  oil  or  gas  in  a  sale 
of  land  such  as  this.  And  any  doubt  which  would  in  that  case  have 
arisen  is  clearly  immensely  increased  when  we  find  the  con- 
junction of  words  which  we  have  here,  **  mines  and  quarries  of 
metals  and  minerals  and  springs  of  oil."  The  natural  or  un- 
scientific mind,  such,  for  instance,  as  my  own,  would,  I  have  no 
doubt,  have  regarded  the  '*  mines  and  quarries  of  metals  and 
minerals"  as  meaning  solids  such  as  are  usually  mined  or 
quarried,  and  have  concluded  that  the  only  other  substance 
excepted  was  the  liquid  which  was  named.  And  that,  in  my 
opinion,  is,  under  all  the  circumstances,  the  fair  and  reasonable 
interpretation  to  place  upon  the  language  in  question. 
I  think  the  appeal  should  be  dismissed  with  costs. 

MacxiAren  and  Magee,  J  J.  A.,  concurred. 

Meredith,  J.A.  (dissenting) : — The  judgment  in  appeal,  in 
effect,  *' splits  the  difference"  between  the  parties  as  evenly, 
perhaps,  as  possible,  and  yet  leaves  them  in  a  deplorably  uncer- 
tain and  unsatisfactory  position,  as  the  learned  trial  Judge  fore- 
saw and  tried  to  ameliorate  by  the  suggestion  of  further  splitting 
of  differences,  in  some  sort  of  a  modus  vivendi  from  time  to  time, 
which  might  enable  them  to  make  the  most  of  a  complicated  and 
unfortunate  state  of  affairs — a  more  diflBcult  undertaking,  I  have 
no  doubt,  than  that  of  determining  the  strict  rights  of  the  parties 
in  this  controversy.  To  refer  to  only  a  few  of  the  difficulties 
which  the  judgment  entails :  what  is  to  happen  if  each  desires  to 
mine  at  the  same  spot,  cr  if  one  will  not  mine  with  the  other  or 
permit  either  to  mine  for  both,  or  if,  in  mining  the  oil,  gas 
escapes,  and  vice  versa  f    Indeed,  at  first  sight,  it  seems  like  the 
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suggestion  that  the  child  be  cut  in  twain  and  one-half  given  to 
each  claimant,  a  suggestion  which  could  not  satisfy  any  one 
having  a  pecuniary  interest  in  the  thing  to  be  divided;  and 
though  in  that  case,  too,  a  suggestion  of  a  modus  vivendi  might 
seem,  to  those  having  no  personal  interest  in  the  matter,  a  good 
one,  it  could  hardly  be  acceptable  to  either  of  the  contestants, 
and  would  not  be,  in  any  case,  their  legal  rights,  or  anything 
but  a  compromise,  which  they  might  have  made  between  them- 
selves without  litigation,  and  which  neither  sought  in  coming  to 
King  or  Court  for  justice. 

The  impracticability  of  the  result  is,  of  course,  no  answer  to 
the  judgment,  if  it  be  a  true  interpretation  of  the  deed  of  the 
parties ;  but  it  is  of  evidential  efficacy  if  the  words  of  the  deed 
be  ambiguous. 

The  rights  of  the  parties,  fortunately  for  those  who  have  to 
determine  them,  depend  solely  upon  a  proper  interpretation  of 
words  which  they  have  used  in  the  deed  upon  which  each  relies. 

That  deed  granted,  to  the  predecessors  in  title  of  the  plain- 
tiff, the  land  described  in  it,  except  '*all  mines  and  quarries  of 
metal  and  minerals  and  all  springs  of  oil  in  or  under  the  said 
land,  whether  already  discovered  or  not,  with  liberty  of  ingress, 
egress  and  regress  ...  in  order  to  search  for,  work,  win, 
and  carry  away  the  same,  and  for  such  purposes  to  make  and 
use  aH  needful  roads  and  other  works,  doing  no  other  unneces- 
sary damage,  and  making  reasonable  compensation  for  all  dam- 
ages actually  occasioned." 

The  grantee  was  a  farmer,  as  all  his  successors  in  title  have 
been ;  and,  from  the  time  of  the  grant,  in  the  year  18C7,  until 
the  present  time,  the  land.has  always  been  acquired  and  occupied 
and  used  as  farm  land  by  them. 

The  single  question  is,  whether  the  oil  and  gas  in  question 
passed  to  the  grantee  under  the  grant  or  remained  in  the 
grantors  by  reason  of  the  exception. 

Dealing  first  with  the  exception  of  **all  springs  of  oil,"  it 
was  suggested,  and  I  think  said,  by  one  of  the  witnesses,  that  the 
word  ''springs"  applies  only  to  outcomings  at  the  surface,  that 
it  was  not  applicable  to  anything  underground :  but  that  is  obvi- 
ously not  SO;  the  word  "spring"  has  a  very  wide  meaning,  being 
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synonymous  in  some  respects  with  the  word  **well/'  one  common 
meaning  of  each  being  source ;  and  no  oil  springs,  in  this  Pro- 
vince at  all  events,  are  surface  springs,  such  as  the  flowing  sur- 
face springs  of  water  with  which  every  one  is  familiar.  Forced 
up  by  the  gas,  oil  is  met  with  in  small  quantities  upon  the  sur- 
face, but  these  are  but  indications  of  the  wells  or  springs  below, 
which  must  be  opened  up  by  mining  processes  before  the  oil  can 
be  reached  for  practical  purposes.  But,  if  this  were  not  so,  the 
exception  itself  puts  the  matter  expressly  and  clearly  beyond 
doubt  or  controversy;  it  embraces  **all  springs  of  oil  in  or  under 
the  said  land."  So  far,  therefore,  as  all  oil  is  affected,  there  is,  in 
my  opinion,  no  reasonable  ground  for  contending  that  it  was 
not  excepted  out  of  the  grant.  Whether  that  which  is  now  called 
^'natural  gas"  is  included  in  that  exception,  is,  no  doubt,  an 
arguable  question,  but  is  one  which,  I  have  no  reasonable  doubt, 
ought  to  be  answered  in  the  affirmative,  because  I  can  have  no 
manner  of  doubt  that  such  gas  is  a  part,  and  an  essential  part, 
of  every  oil  spring  in  this  Province,  and  at  the  time  when  the 
deed  in  question  was  made  was  not  known  to  have  any  existence 
except  in  oil  wells.  Indeed,  as  was  then  very  obvious,  and  is 
now,  though  perhaps  less  so,  the  whole  spring,  or  well,  of  the  oil 
was,  and  is,  the  natural  gas;  without  it  there  would  be  no 
springing,  or  welling,  and  the  very  name  '*oil  springs"  would 
be  inappropriate  and  would  probably  never  have  been  used.  In 
earlier  days,  flowing  wells  of  great  force  and  magnitude  were 
of  common  occurrence ;  by  the  force  of  the  gas,  the  oil  and  gas 
together,  as  one  body,  were  driven  through  the  artificial  openings 
with  much  force  and  in  large  volume ;  in  these  days  the  flowing 
weU — the  ** gusher,"  as  it  is  now  commonly  called — is  the  excep- 
tion, for  obvious  reasons ;  but  the  same  names  remain — oil  wells 
and  oil  springs — and  have  even  been  employed  as  a  fitting  name 
of  one  of  the  large  towns  which  have  sprung  up  among  them; 
and  accurately  so,  for,  even  where  the  force  of  the  gas  may  not  be 
able  to  raise  the  oil  even  to  the  surface,  it  still  raises  it  to  some 
extent,  and  is  the  only  spring  which  causes  the  welling  up  to  that 
extent.  Wherever,  therefore,  oil  and  gas  are  combined  in  the 
same  well,  as  they  are  in  this  case,  each  must  be  a  part  of  that 
oil  spring ;  and  we  have  not  to  deal  now  with  a  mine  or  spring 
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of  any  other  character :  it  will  be  time  enough  to  consider  the 
question  of  a  mine  in  which  there  is  no  oil  but  all  gas — mines 
which  were  unknown  when  the  deed  in  question  was  made — when 
the  question  arises.  There  are,  beside  oil  and  gas,  other  sub- 
stances of  value  taken  from  all  oil  springs,  combined  with  the  oil 
and  gas :  can  it  be  said  that,  although  they  may  be  neither  oil  nor 
gas,  the  grantors  are  not  entitled  to  them,  and  could  it  make  any 
difference  if  some  of  them  should  turn  out  to  be  of  so  much 
greater  value  than  the  oil  and  gas  that  both  of  those  substances 
should  be  spent  or  wasted  in  extracting  them?  Oil,  in  the  oil 
regions,  means  petroleum,  **rock  oil,''  **coal  oil;*'  and  petroleum 
includes  natural  gas.  If,  in  the  days  when  this  deed  was  made, 
it  had  been  suggested  that  under  an  **oil  lease*'  the  lessee  took 
the  oil  and  the  landlord  retained  the  gas  that  came  with  it,  the 
suggestion  would  have  been  laughted  at,  if  thought  worthy  of  as 
much  notice  as  that.  It  was  not  the  oil  merely  that  was  ex- 
cepted; it  was  the  oil  springs,  and  consequently  all  that  they 
contained.  Suppose  the  case  of  an  exception  of  all  the  wells,  or 
all  the  springs,  of  water,  in  or  under  the  land,  and  that  it  was 
known  that  some  gas  caused  the  water  to  flow  upwards  with  much 
force,  and  that  the  gas  afterward  turned  out  to  be  carbonic  acid, 
which  could  be  separated  from  the  water  and  sold  profitably, 
could  it  be  contended  that  the  carbonic  acid,  in  the  spring  and 
water,  passed  to  the  grantee,  and  that  pure  water  only  was  ex- 
cepted :  and  that  is  really  this  case ;  or  if  radium  could,  and  did, 
impregnate  and  flow  with  the  water,  even  though  unknown  to  the 
parties  when  the  deed  was  made  ? 

But,  if  that  were  not  so,  the  exception  covered  **all  mines 
and  quarries  of  metals  and  minerals, ' '  with  a  right  of  entry  and 
possession  for  the  purpose  of  obtaining  and  carrying  away  such 
metals  and  minerals — ^very  comprehensive  words,  and  words  the 
comprehensiveness  of  which  was,  in  no  sense,  intended  to  be 
circumscribed  by  the  addition  of  the  words  **and  all  springs  of 
oil."  Keeping  in  mind  the  fact  that  the  deed  was  made  only  a 
few  years  after  the  discovery  of  petroleum  in  profitable  quan- 
tities, and  when  little  was  known  respecting  it,  and  especially 
respecting  its  origin  and  nature,  in  regard  to  all  its  properties 
and  uses,  and  bearing  in  mind  also  the  evidence  as  to  the  uses 
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of  these  and  other  somewhat  similar  words  in  the  grantors' 
deeds,  it  is  quite  obvious  that  the  words  were  added  so  as  to 
strengthen,  not  weaken,  the  grantors'  position,  to  avoid  the  loss 
of  that  which  had  created  a  fever  of  excitement — ^prospecting, 
speculation,  and  mining  of  petroleum  of  supposedly  enormous 
value — in  the  next  adjoining,  and  in  this  very,  county.  So  that, 
if  the  words  **and  all  springs  of  oil"  do  not  add  to  the  strength 
of  the  grantors'  position,  they  certainly  should  not  be  permitted 
in  any  way  to  detract  from  it. 

That  the  oil  and  gas  in  question  are  minerals,  and  that  the 
means  by  which  they  are  obtained  is  mining,  in  this  Province, 
cannot,  I  think,  be  seriously  questioned;  in  the  Legislature,  in 
the  Courts,  and  in  the  administration  of  lands,  forests,  and 
mines,  and  in  the  bureau  of  mines,  each  is  commonly  so  treated ; 
and  what  else  can  they  be?  But  it  is  said  that,  in  the  circum- 
stances of  this  case,  full  effect  is  not  to  be  given  to  their  meaning. 
It  is  contended,  in  the  first  place,  that  *  *  minerals ' '  means  minerals 
of  a  metallic  nature  only ;  but  why  so,  and  why  so  in  the  face  of 
the  fact  that  that  which  the  parties  had  most  in  mind  at  the  time 
was  the  newly  discovered  oil-bearing  rock,  in  a  country  where 
metal-bearing  rocks  were  unheard  of,  and,  if  possible,  were  ex- 
tremely improbable?  In  the  grant,  to  the  grantors,  the  Crown 
had  originally  excepted  all  mines  of  gold  and  silver;  but  the 
grantors,  instead  of  adopting  such,  or  the  like,  words,  and  add- 
ing the  word  ** minerals,"  discarded  the  expression  altogether, 
and  adopted  one  which,  in  the  plainest  manner,  shews  that  not 
only  were  not  ores  even  uppermost  in  their  intention,  but  that  they 
meant  to  give  a  very  wide  meaning  to  the  word  ** minerals," 
using  also  the  word  ** quarries,"  which  is  commonly,  if  not  quite 
exclusively,  applied  to  surface  mines  of  building  stone, 
etc.,  as  well  as  the  words  *' metals  and  minerals."  I  quite  fail 
to  perceive  how  it  would  be  possible,  justly,  to  limit  these  two 
words,  standing  alone,  as  they  do  in  the  deed,  to  metals  and 
minerals  of  a  metallic  nature,  or,  in  other  words,  to  metals  and 
metals:  and  this  apart  from  the  use  of  the  word  ** quarries," 
which,  standing  alone  even,  would  repel  the  metallic  contention* 

Whatever  may  have  been  its  origin,  I  cannot  think  that  any 
one  of  intelligence  would  seriously  argue  in  these  days  that 
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petroleum  and  all  its  component  parts  is,  and  are,  not  a  mineral 
and  minerals:  they  are  just  as  much  minerals  as  coal  or  dia- 
monds, and  of  the  same  character;  and  it  can  hardly  be  con- 
tended that,  if  coal  or  diamonds  had  been  discovered  on,  or  in, 
the  land,  they  would  not  have  been  the  grantors',  under  the 
exception.  So,  too,  as  to  the  processes  by  which  the  oil  and  gas 
are  reached  and  brought  to  the  surface  and  under  control,  it 
cannot  reasonably  be  contended  that  they  are  not  mining.  To 
one  who  has  lived  in  sight,  sound,  and  smell  of  the  '*oil  fever" 
and  all  oil  operations  from  their  inception  to  the  present  day  in 
Ontario,  it  will  not  do,  and  especially  it  will  not  do  for  those  who 
were  not  born,  or  were  in  swaddling  clothes,  in  the  earlier  days, 
to  say  that  there  is  no  mining  in  the  discovery  and  production 
of  petroleum;  for  unquestionably,  in  all  their  excitements  and 
incidents  and  operations,  there  was  just  as  much  mining  in  the 
oil  fields  as  in  the  gold  or  silver  fields. 

It  ought  not  to  be,  but  it  may  be,  necessary  to  say  that  in  this 
Province,  as  well  as  in  other  civilised  communities,  when  mines 
exist  under  agricultural  lands,  it  is  the  usual  thing  to  grant  the 
surface  and  the  mineral  rights  separately;  and  that  mines,  as 
well  as  other  things,  were,  under  statutory  enactment,  generally, 
if  not  always,  excepted  out  of  Crown  grants ;  and  that,  even  at 
»the  present  day,  the  Public  Lands  Act,  sec.  15,  R.S.O.  1897,  ch. 
28,  provides  that : — 

'*  (1)  It  shall  not  be  necessary  hereafter  in  any  letters  patent 
granted  under  this  Act  or  for  agricultural  purposes  to  mention 
the  reservation  to  the  Crown  of  mines,  minerals,  or  mining  rights, 
but  the  same  shall  be  and  are  hereby  reserved  unless  otherwise 
provided  in  the  patent  or  grant  from  the  Crown. 

**  (2)  Such  mines,  minerals  and  mining  rights,  so  reserved  by 
the  preceding  sub-section,  shall  be  property  separate  from  the 
surface  of  the  soil,  or  from  the  soil  covering  the  same,  and  shall 
constitute  a  property  under  the  soil,  and  shall  continue  to  be 
the  property  of  the  Crown  and  be  public  property  independent 
from  that  of  the  soil  above  it,  unless  the  proprietor  of  the  soil 
has  acquired  it  from  the  Crown,  as  a  mining  location  or  other- 
wise. 

'*(3)   .    .    .    ." 
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The  exception  from  the  grant  in  question  is  at  least  as  com- 
prehensive as  the  provisions  of  this 'enactment,  and  yet  it  would 
hardly  be  contended  that  petroleum — oil  and  gas — is  not  covered 
by  the  enactment,  and  so  excepted  from  Crown  grants. 

And  it  may  be  added  that  there  is  little  difference,  if  any, 
between  the  purposes  of  the  Crown  Lands  Department  and  that 
of  the  defendants;  each  endeavours  to  make  as  much  as  it  can 
out  of  the  lands  sold  by  it,  and  each  is  benefitted  by  the  same 
means.  Sales  bring  settlers,  and  settlement  brings  sale,  enhanc- 
ing prices  to  the  benefit  of  -the  Crown  Lands  Department  and 
the  Canada  Company  alike. 

And  lastly,  it  is  urged  that  a  recent  case,  of  the  highest  auth- 
ority, requires  that  we  should  hold  that  neither  oil  nor  gas  is  a 
mineral,  within  the  meaning  of  that  word  as  used  in  the  excep- 
tion in  question;  a  contention,  and  a  case,  without  which,  it 
seems  to  me,  the  judgment  in  appeal  would  have  been  wholly  in 
favour  of  the  grantors:  but  that  case,  North  British  R.W.  Co,  v. 
Budhill  Coal  and  Sandstone  Co,,  [1910]  A.C.  116,  as  I  under- 
stand  it,  is  the  opposite  of  this  case,  and,  however  examined,  is 
strongly  in  the  grantors'  favour,  as  far  as  it  is  applicable. 

It  was  relied  upon,  first,  as  establishing  the  principle  that 
the  meaning  to  be  attributed  to  the  word  '* minerals''  is  not  its 
true  meaning,  as  understood  by  the  scientific  or  stated  in  the 
books,  but  is  such  as  *' every  one,"  speaking  generally,  would 
attribute  to  it ;  a  principle  easily  understood,  and  generally,  but 
not  always,  applicable ;  inapplicable  in  this  case,  because,  at  the 
time  when  the  deed  was  made,  which  is  of  course  the  criterion, 
petroleum,  coal  oil,  rock  oil,  or  the  same  thing  under  any  of  the 
many  names  applied  to  it  in  those  days,  was  but  newly  dis- 
covered, and  its  properties  little,  if  at  all,  known  to  **  every  one :" 
and  so  a  test  which  is  obviously  useless  in  this  case,  whilst  ex- 
ceptionally applicable  to  the  railway  case  in  the  House  of  Lords : 
but,  even  if  the  deed  had  been  made  but  yesterday,  I  cannot 
think  that  that  test  would  aid  the  respondent ;  for  I  have,  after 
a  very  long  experience  among  them,  quite  too  much  respect  for 
the  intelligence  of  my  fellowmen  in  this  Province  to  believe  that 
the  answer  of  ** every  one"  to  the  question,  '*Is  natural  gas  a 
mineral  f ' '  would  be  *  *  no. "  On  the  contrary,  I  have  no  doubt  that 
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the  answers  of  a  great  number  would  be,  "yes;"  and  that  the 
answers  of  the  majority  would  be  after  such  a  fashion  as:  ''How 
can  I  tell?"  **Give  it  up;"  ''Give  me  an  easier  one;"  "Search 
the  cyclopaedias;"  "Try  some  one  else;"  and  the  like;  whilst 
few,  indeed,  if  any,  would  be  ignorant  and  conceited  enough  to 
say,  "no."  The  testimony  upon  the  subject  is  of  little,  if  of  any, 
weight.  How  could  such  witnesses  know  without  trying?  And 
none  testified  to  even  a  single  instance  of  such  qualification. 

Then,  the  owners  of  the  land,  in  the  railway  case,  were  a 
raUway  company,  and  they  had  acquired  it,  under  an  Act  of 
Parliament,  for  the  purpose  of  operating  their  ways,  and  the 
exception  was,  "any  mines  of  coal,  ironstone,  slate  or  other 
minerals  under  any  land  purchased  by  them."  The  plaintiffs' 
contention  was  that  ordinary  sandstone  was  a  mineral:  and, 
therefore,  did  not  pass  to  the  railway  company.  It  is  necessary 
only  to  quote  some  statements  of  fact  from  the  speech  of  the 
Lord  Chancellor,  and  some  of  his  observations,  to  shew  how  easily 
it  might  be  determined,  in  that  case,  that  the  word  "minerals,** 
as  used  in  the  enactment,  did  not  include  common  sandstone : — 

"In  considering  whether  sandstone  is  a  mineral  within  the 
meaning  of"  the  enactment  "it  is  as  well  to  look  at  the  purpose 
which  was  in  view  when  that  Act  was  passed.  The  purpose  was 
to  enable  a  railway  company  to  acquire  land  and  build  a  railroad 
thereon  to  carry  passengers  and  goods.  .  .  In  many  parts  of 
England  and  Scotland  sandstone  forms,  as  here,  the  substratum' 
of  the  soil,  with,  no  doubt,  other  kinds  of  rock  intermixed.  If  it 
be  a  mineral,  then  what  the  railway  company  bought  was  not  a 
section  of  the  crust  of  the  earth  subject  to  a  reservation  of 
minerals,  but  a  few  feet  of  turf  and  mould,  with  a  right  to  lay 
rails  upon  it,  and  liable  to  be  destroyed  altogether,  unless  the 
company  chose  on  notice  to  buy  the  ordinary  rock  lying  beneath 
it.  For  no  one  pretends  that  there  was  anything  exceptional  in 
this  sandstone,  either  in  point  of  higher  value  or  rarity.  It  was 
agreed  at  the  Bar  that  this  was  the  ordinary  freestone  or  sand- 
stone. If  the  respondents  are  entitled  to  work  this  substance 
under  this  railway,  the  same  must  be  true  of  chalk,  or  clay,  or 
granite,  or  any  other  rock  which  forms  the  crust  of  the  earth.  .  . 
I  think  it  clear  that  by  the  words  'or  other  minerals'  exceptional 
substances  are  designated,  not  the  ordinary  rock  of  the  district." 
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Now  let  us  apply  both  the  letter  and  the  spirit  of  that  case 
to  this  case ;  in  the  first  place,  it  will  be  noted  that  there  is  no 
particularising  in  this  case,  as  there  was  in  the  other,  the  metals 
or  minerals,  which  might  tend  to  minimise  the  effect  of  the  general 
words.  And  there  is  also  in  this  case  the  use  of  the  word 
** quarries,"  a  word  which  so  plainly  points  to  building  stone,  at 
least,  that  no  one  can  reasonably  say  it  could  not  have  had  any 
effect,  had  it  been  included  in  the  words  of  the  enactment  which 
was  interpreted  in  the  other  case.  In  that  case,  the  minerals 
were  exTcluded  because  they  were  not  exceptional  substances;  in 
this  case,  they  are  excluded  because  they  are  exceptional 
substances;  and  so  this  case  is  much  more  like  Caledonian 
B,W,  Co.  V.  Glenhoig  Union  Fireclay  Co.,  [1911]  A.C.  290,  in 
which  the  fine  clay  there  in  question  was  held  to  be  a  mineral 
because  of  an  exceptional  character. 

In  the  next  place,  the  purchaser  in  this  case  was  a  farmer, 
buying  the  land  for  farming  purposes,  purposes  for  which  alone 
they  were  used  by  him  and  have  been  by  those  claiming  under 
him  for  probably  forty  years,  or  more,  without  any  sort  of  asser- 
tion of  any  other  right  or  purpose;  a  purchaser  who  paid  only 
the  price  of  farm  lands,  getting  the  land  at  a  reduced  price  be- 
cause he  was  not  acquiring  any  mining  right  or  quarrying  rights 
in  metal  or  minerals  or  any  rights  in  any  springs  of  oil  in  them ; 
so  that  the  grantors'  position  is,  substantially,  the  same  as  if  they 
^had  bought  from  the  grantee  all  such  rights  and  had  paid  for 
them  and  received  a  valid  conveyance  from  him  of  them ;  whilst, 
on  the  other  hand,  though  the  grantors  were  so  parting  with  the 
land,  they  were  expressly,  and  in  plain  and  wide  words,  retain- 
ing all  such  mining  rights,  and  the  oil  fields  and  their  piH>ducts 
were  especially  in  the  minds  of  the  parties,  because  of  the  public 
excitement  over  the  discovery  of  such  sources  of  wealth  which 
bad  not  very  long  before  been  made  in  that  locality ;  so  that  no  one 
can  reasonably  doubt  that  the  intention  of  the  parties  was,  that 
the  grantors  should  retain  the  possibilities  of  benefit  from  all  such 
extraordinary  uses  of  the  land — possibilities  which  then  may  have 
appeared  to  be  meagre,  and  so  such  as  a  farmer,  seeking  a 
farm  for  farming  purposes,  would,  wisely,  ordinarily  be  willing 
to  let  some  one  else  take  in  exchange  for  cash  in  hand  of  no 
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great  amount:  whilst  the  grantee  was  intended  to  take  all  the 
farming  uses  and  benefits  of  the  land ;  as  well  as  to  be  compen- 
sated for  injury  to  such  uses  by  the  exercise  of  the  mining 
rights  retained  by  the  grantors. 

Having  regard  to  all  these  things,  the  position  of  the  parties 
in  this  case  seems  to  me  to  be  the  opposite  of  that  of  the 
parties  in  the  other  case;  and,  therefore,  that  that  case,  in  its 
spirit  and  letter,  strongly  supports  the  grantors'  claim,  and 
gives  no  encouragement  whatever  for  any  attempt  to  minimise, 
or  in  any  way  cut  down,  the  meaning  and  effect  of  the  words  **all 
mines  and  quarries  of  metals  and  minerals,''  followed,  as  it  is, 
by  the  right,  expressly  conferred  by  the  deed,  to  take  the  neces- 
sary steps  to  win  and  carry  away  all  such  metals  and  minerals. 

Much  stress  was  laid  by  the  respondent  upon  an  old  rule  of 
interpretation  as  to  construing  an  exception  strictly,  and  the 
railway  case  was  relied  upon  as  a  new  affirmation  of  that  prin- 
ciple ;  but  all  that  that  case  contains  upon  the  subject  of  strict 
interpretation  is  the  quotation  with  approval,  by  the  Lord 
Chancellor  only,  of  the  words  of  the  dissenting  Judge  in  the 
Court  below,  words  which  were  governed  by  the  key-note  of 
the  whole  case  and  which  were  expressed  by  the  Lord  Chancellor 
thus :  * '  Now,  the  leading  purpose  being  to  lay  the  permanent  way, 
how  are  we  to  regard  this  exception  of  minerals?"  And  the 
same  note  pervades  the  quoted  words ;  they  are  not  that,  merely 
because  the  words  to  be  interpreted  occur  in  an  exception  out 
of  the  grant,  they  are  to  be  strictly  interpreted,  but  are:  **Any 
provision  inconsistent  with  the  leading  purpose  for  which  rail- 
way compa/nies  are  empowered  to  take  land  must  be  viewed  as 
introducing  an  exception,  and  falls  to  be  construed  strictly,  and 
not  extended  beyond  what  the  words  of  the  exception  clearly 
cover."  Apply  the  spirit  of  those  words  to  this  case,  and  do 
they  not  mean,  if  at  all  applicable,  to  it,  merely  this,  that  the 
main  purpose  of  the  parties  being  to  give  to  the  purchaser  the 
lands  for  farming  puri)Oses  and  to  the  grantors  for  the  mining 
rights,  any  words  that  might  alter  that  purpose,  in  edther  respect, 
ought  to  be  strictly  construed ;  which — if  I  may  be  permitted  to 
say  so — is  common  sense;  the  key-note  is,  the  purposes  of  the 
parties.    But  in  all  interpretations  of  all  such  deeds,  and  other 


C.A. 
1911 

Fabquhab- 

BOX 

V. 

Barnard 
Argue 
Roth 

Stearns 

On.  AND 

Gas  Co. 

Meredith,  J.  A. 


Digitized  by  VjOOQIC 


112 


ONTARIO  LAW  REPORTS. 


[vol. 


C.A. 
1911 

FaBQUH  AR- 
SON 

V. 

Babnabd 
Argue 
Roth 
Steabns 
Oil  AND 
Gab  Co. 

Meredith.  J.A. 


writings,  the  true  meaning  of  the  parties  mnst  be  the  ultimate 
object;  and  where  the  parties  were  really  agreed  and  have  ex- 
pressed that  agreement,  the  Courts  should,  and  ought  to  be  able 
to,  find,  and  give  effect  to,  it ;  whilst,  if  the  parties  have  really 
never  been  at  one,  there  is  no  agreement  and  no  power  in  the 
Courts  to  make  one  for  them.  The  old  rule  can  hardly  be  said 
to  be  very  vigorous  in  these  days,  whether  it  was  ever  applicable 
to  a  deed  inter  partes,  an  indenture,  or  not ;  and,  whether  vigor- 
ous or  not,  has  not,  as  far  as  I  can  see,  received  any  re-en- 
couragement from  the  Lord  Chancellor,  or  from  the  learned 
Scottish  Judge,  in  the  railway  case. 

I  am  not,  of  course,  in  this  case,  or  any  other,  at  liberty, 
consciously  or  unconsciously,  to  do  the  greatest  good  to  the  great- 
est number;  nor  to  help  the  individual  against  the  corporation: 
I  am  bound  to  endeavour  only  to  give  to  each  of  the  parties 
exactly  that  which  was  contracted  for. 

I  would  allow  the  appeal. 

Appeal  dismissed;  Meredith,  J.A.,  dissenting. 


1911 
Nov.  24. 


[RIDDELL,  J.] 
Re  Rally. 


Will — Construction — Legacy  of  Specific  Sum  in  Hands  of  Third  Person — 
Debt  Owing  to  Testatrix — Payment  before  Death — Lapse  of  Legacy — 
Petition  for  Advice  of  Court — Trustee  Act,  sec.  39(1) — Scope  of — Pe- 
tition Changed  into  Originating  Notice  under  Con.  Rule  938(a)  — 
Practice. 

A  testatrix  bequeathed  to  C.R.  the  sum  of  $500,  "being  the  amount  of  money 
now  in  the  hands  of  W.A.R.  belonging  to  me  and  not  secured  by  mortgage 
it  being  my  intention  to  devote  that  specific  money  to  be  paid  by  the  said 
W.  A.  R.  to  the  said  C.  R."  At  the  time  the  will  was  made,  W.  A.  R. 
owed  the  testatrix  $500  for  money  advanced  by  her  to  him,  and  this 
was  not  secured  by  mortgage.  Afterwards  she  demanded  payment  of  all 
the  money  owing  to  her  by  W.  A.  R.,  and  the  same  was  repaid 
to  her.  The  moneys  paid  to  her  by  W.  A.  R.  were  deposited  in 
a  bank,  and  between  the  date  of  the  will  and  the  date  of  her  death — a 
period  of  about  eighteen  months — she  had  always  on  deposit  in  a  bank 
at  least  $600,  and  at  the  time  of  her  death  she  had  more  than  $1,000: — 

Held,  that,  as  the  chose  in  action  bequeathed  to  C.R.  had  been  changed  by 
the  testatrix  into  a  chose  in  possession,  C.R.  was  not  entitled  to  be  paid 
$500  out  of  her  estate — the  legacy  lapsed. 

Frewen  v.  Frewen  (1875),  L.R.  10  Ch.  610,  applied  and  followed. 
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Section  39(1)  of  the  Trustee  Act,  R.S.O.  1897,  ch.  129,  does  not  give  the  1911 

Court  power  to  determine  the  rights  of  the  parties  or  any  party  under  a  — — 

will,  upon  petition.  ^^ 

Re  Hooper  (1861),  29  Beav.  656,  and  In  re  Williams  (1868),  1  Ch.  Ch.  R.         Raixy. 
372,  followed. 

The  executor's  petition  for  the  advice  of  the  Court,  under  sec.  39(1),  was, 
by  consent,  turned  into  a  motion  upon  originating  notice,  under  Con. 
Rule  938(a). 

Petition  by  the  executor  of  the  will  of  Isabella  Rally,  de- 
ceased, for  the  advice  of  the  Court  a«  to  whether  a  certain  legacy 
had  lapsed. 

November  23.  The  motion  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court  at  Toronto. 

D.  L,  McCarthy,  K.C.,  for  the  next  of  kin  and  executor. 
Shirley  Denison,  K.C.,  for  the  legatee. 

November  24.  Riddell,  J.: — The  late  Isabella  Rally,  about 
the  1st  September,  1899,  made  a  will,  giving  to  each  of  three 
nieces  named  '  *'  an  equal  share  of  all  my  ready  money  securities 
for  money  and  household  furniture."  Thereafter,  and  about 
the  18th  June,  1900,  she  made  another  will,  containing  the  fol- 
lowing: *'I  give  and  bequeath  to  Charles  Rally  the  son  of  my 
step-son  William  A.  Rally  of  the  city  of  Albany  in  the  State  of 
New  York  the  sum  of  five  hundred  doUars  being  the  amount  of 
money  now  in  the  hands  of  the  said  William  A.  Rally  belonging 
to  me  and  not  secured  by  mortgage  it  being  my  intention  to  de- 
vise that  specific  money  to  be  paid  by  the  said  William  A.  Rally 
to  the  said  Charles  Rally." 

At  the  time  this  will  was  made,  William  A.  Rally  owed  Isa- 
bella Rally  the  sum  of  $500  for  money  advanced  by  her  to  him, 
and  this  was  not  secured  by  mortgage.  Afterwards,  she  de- 
manded payment  of  all  the  money  William  A.  Rally  owed  her, 
and  the  same  was  repaid  to  her — so  that,  at  the  time  of  her 
death,  William  A.  Rally  owed  her  nothing. 

Before  the  repayment  of  these  sums,  she  had  to  her  credit 
in  the  bank  $240.37 ;  these  sums,  being  also  deposited,  raised  the 
deposit  to  $1,442.12.  She  then  invested,  from  this  money,  $800 
upon  a  mortgage,  which  was  outstanding  at  the  time  of  her  death ; 
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^fffll^'      ^^^  bank  account  was  kept  up,  and  at  no  time  shewed  a  credit 
1911         of  less  than  $600,  and  at  the  time  of  her  death  it  stood  at 
"iT        $1,097.83. 
^^^'  She  died  on  the  15th  February,  1911. 

Charles  Rally  demands  the  payment  to  him  of  the  sum  of 
$500<;  and  the  executor  files  his  petition  and  requests  ''to  be  ad- 
vised if,  in  the  opinion  of  this  Court,  the  said  legacy  has  lapsed, 
or  whether  the  same  is  still  payable  to  the  said  Charles  Rally" 
— coxmsel  certifying  that  the  case  "is  a  proper  one  for  the  ad- 
vice of  a  Judge  of  the  High  Court  of  Justice  under  the  Trustee 
Act" 

The  Act  referred  to  is,  no  doubt,  R.S.O.  1897,  ch.  129,  and 
the  application  is  made  under  sec.  39  (1).  This  legislation  was 
originally  pa^ssed  in  1865,  as  29  Vict.  (Can.)  ch.  28,  sec.  31,  and 
was  continued  in  the  several  revisions,  R.S.O.  1877,  ch.  107,  sec. 
35;  R.S.O.  1887,  ch.  110,  sec.  37;  and  R.S.O.  1897,  ch.  129,  sec. 
39.  Until  the  revision  of  1897,  the  statute  prescribed  that  the 
application  was  to  be  by  petition  or  by  summons;  the  revision 
of  1897  made  a  change,  and  provided  that  the  application  should 
be  **in  the  manner  prescribed  by  Rules  of  Court." 

But,  very  early,  it  was  decided  that  this  statute  was  not 
intended  to  give  the  Court  power  nor  did  it  give  the  Court 
power  to  determine,  upon  petition,  the  rights  of  parties  or  of  any 
party  under  a  will — ^it  was  only ''the  opinion,  advice,  or  direction 
of  a  Judge  ...  on  any  question  respecting  the  management 
or  administration  of  the  .  .  .  property"  that  could  be  obtained 
— e.g.,  the  advisability  of  selling,  investing,  re-investing,  and  the 
like,  i.e,,  mere  matters  of  administration  or  management — ^in  a 
word  "to  assist  trustees  in  the  execution  of  the  trusts,  as  to  little 
matters  of  discretion:"  Re  Hooper  (1861),  29  Beav.  656,  a  deci- 
sion upon  Lord  St.  Leonards 's  Act,  22  &  23  Vict.  (Imp.)  ch.  35, 
from  which  our  Canadian  Act  was  taken.  In  re  Williams  (1868), 
1  Ch.  Ch.  R.  372,  is  a  decision  of  Mowat,  Y.-C,  upon  our  original 
Act,  and  is  to  the  same  effect.  So  far  as  I  know,  this  rule  has 
been  consistently  followed. 

It  was  necessary  to  file  a  bill  to  determine  the  rights  of 
parties,  but  the  Judicature  Act,  again  following  English  pre- 
cedent, has  provided  a  cheap  and  speedy  method  without  the 
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issue  of  a  writ,  by  originating  notice.    Con.  Rule  938  (a)  is  the      Ri^d^J. 
Rule  to  apply — ^and  that  provides  for  notice  of  motion.  i^H 

I,  with  the  consent  of  all  parties,  as  all  parties  were  repre-  rk 

sented  before  me,  turned  the  petition  for  advice  into  a  notice  of       Rally. 
motion  under  Con.  Rule  938  (a) ;  and  I  have  heard  the  parties. 

Upon  the  merits,  after  reading  the  cases  cited  and  some 
more,  I  am  of  opinion  that  the  legacy  has  lapsed. 

The  testatrix  intended  to  bequeath  and  did  bequeath  a 
chose  in  action,  intending  to  give  Charles  Rally  the  right  to  re- 
ceive a  sum  of  $500  from  William  A.  Rally ;  for  there  is  no  pre- 
tence that  a  certain  sum  of  money  in  coin  or  otherwise  was  set 
apart  and  was  held  in  custody  and  possession  by  William  A. 
Rally  as  bailee  for  her.  What  she  means  by  ''specific  money"  is 
not  a  ''specific"  heap  of  coins,  but  the  sum  of  $500  which  she 
had  already  specified  as  not  being  secured  by  mortgage. 

Then  she  herself  changed  the  chose  in  action  into  a  chose  in 
possession,  thereby  destroying  the  chose  in  action.  She  had 
"intended  the  thing  itself  to  pass  unconditionally,  and  in  statu 
quo,  to  the  legatee" — per  Lord  Selbome,  C,  in  Robertson  v. 
Broadbent  (1883),  8  App.  Cas.  812,  at  p.  815— and  she  destroyed 
that  "thing." 

And  it  does  not  help  that  the  "thing"  is  changed  into  some- 
thing else — that  "something  else"  will  not  pass. 

In  Frewen  v.  Frewen  (1875),  L.R.  10  Ch.  610,  the  devise 
was  of  two  advowsons  in  Ireland.  By  the  Irish  Church  Act, 
32  &  33  Vict.  (Imp.)  ch.  42,  the  Irish  Church  was  disestablished, 
and  the  right  of  patronage  and  power  of  appointment  taken 
away;  but  Commissioners  were  to  declare  the  amount  of  com- 
pensation to  be  paid  to  any  who  made  application  within  three 
years.  The  testator  made  application,  or  rather  gave  instruc- 
tions for  an  application  to  be  made,  to  the  Commissioners.  The 
yice-Chancellor,  Hall,  decided  that  the  devisee  could  not  take 
the  money  awarded  by  the  Commissioners.  Upon  an  appeal  to 
the  Lords  Justices,  the  decision  of  the  Vice-Chancellor  was  up- 
held. James,  L.J.,  says:  "The  Act  of  Parliament  destroyed  the 
advowson,  that  is  to  say,  it  converted  that  which  was  an  advow- 
son  .  .  .  into  something  diflEerent.  .  .  .  The  property, 
which  was  vested  in  the  testator  at  the  time  the  Act  was  passed, 
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1  '      had  its   character  permanently  changed  and  practically  de- 

^^^^  stroyed  .  .  .  that  is  to  say,  the  conversion  of  that  which 
Rk  was  an  advowson  in  the  hands  of  the  then  owner  into  a  right  to 

receive  the  compensation  which  shall  be  assessed  by  the  Commis- 
sioners." 

I  cannot  see  that  the  destruction  of  the  right  to  receive  money 
by  receiving  the  money  in  hand  is  any  less  a  conversion  into 
something  else,  so  as  to  adeem  the  legacy,  than  the  destruction 
of  a  '^ something  else"  in  possession  of  the  owner  and  changing 
that  into  the  right  to  receive  money. 

I  am  of  opinion  that  the  claim  of  Charles  Rally  cannot  per- 
vail. 

There  will  be  no  costs — ^none  to  the  claimant,  he  was  wholly 
wrong  in  his  claim — and  none  to  the  executor,  he  was  wrong  in 
his  practice,  and  he  escaped  paying  the  costs  of  a  dismissed  peti- 
tion simply  through  the  complaisance  of  the  claimant. 

The  following  authorities  may  be  looked  at:  Innes  v.  John- 
son (1799),  4  Ves.  568;  Sideboihcm  v.  Watson  (1853),  11  Hare 
170;  Ellis  V.  Walker  (1756),  Amb.  ZQ9\  Nelson  v.  CaHer  (1832), 
5  Sim.  530;  Day  v.  Earris  (1882),  1  O.R.  147;  SmaUman  v. 
Qoolden  (1787),  1  Cox  Eq.  329;  Jarman,  6th  ed.,  pp.  1063, 
1067,  1071,  note  (m) ;  Sevan  v.  Attorney-General  (1863),  4 
QiflE.  361,  369 ;  Eobertson  v.  Broadbent,  8  App.  Cas.  812,  at  p. 
815;  Higgins  v.  Dawson,  [1902]  A.C.  1,  and  cases  cited. 
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[MULOGK,  C.J.  Ex.  D.] 
Heller  v.  Grand  Trunk  R.W.  Co.  ^*^^ 


Nov.  24. 


RaUw^f — Injury  to  Passenger — Total  Exemption  of  Company  from  Liahil- 
iiy — Special  Contract — Approval  by  Board  of  Railway  Commissioners 
— Shipper  of  Animal — Privilege  of  Travelling  at  Reduced  Rate — Rail- 
way Act,  sees,  284,  340 — "Impairing" — Knowledge  of  Passenger  of 
Terms  of  Contract — Immateriality, 

67  the  terms  of  a  special  contract,  in  a  form  approved  by  the  Board  of 
Kailway  Commissioners  for  Canada,  it  was  agreed  between  the  defend- 
ants and  *he  plaintiff,  a  shipper  of  a  horse  by  the  defendants*  railway, 
that  the  defendants,  granting  >to  the  plaintiff,  travelling  on  the  train  in 
which  the  horse  was  being  carried,  for  the  purpose  of  taking  care  of 
it,  the  privilege  of  travelling  at  a  reduced  fare,  should  "be  entirely 
free  from  liability  in  respect  of  his  death,  injury,  or  damage,"  whether 
caused  by  negligence  or  otherwise.  The  plaintiff,  while  so  travelling, 
was  injured,  and  brought  this  action  to  recover  damages  for  his 
injury: — 

Held,  that  the  defendants  were  authorised  to  make  the  contract,  and  were 
thereby  relieved  from  liability  to  the  plaintiff. 

Sections  284  and  340  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  considered. 

The  word  "impairing"  in  sec.  340  is  intended  to  cover  the  case  of  total 
exemption  from  liability. 

Reld,  also,  that  it  was  immaterial  whether  the  plaintiff,  who  signed  the 
contract,  had  read  it  or  knew  its  contents. 

Action  for  damages  for  injnry  to  the  plaintiff  when  tra- 
velling on  the  defendants'  railway,  in  the  circumstances  stated 
below. 

October  3.  The  action  was  tried  before  Mulock,  C.J.  Ex.D., 
and  a  jury,  at  Brantford. 

W.  8.  Brewster,  K.C.,  for  the  plaintiff. 

7,  F.  Hellmuih,  K.C.,  and  W,  E.  Foster,  for  the  defendants. 

November  24.  Mulock,  C.J. : — On  the  30th  September, 
1910,  the  plaintiff  shipped  a  horse  by  the  defendants*  railway  at 
Paris,  to  be  carriefd  to  Toronto,  under  the  terms  of  a  special  con- 
tract, which,  among  others,  included  the  following  term:  **In 
case  of  the  company  granting  to  the  shipper  or  any  nominee  or 
nominees  of  the  shipper  a  pass  or  a  privilege  at  less  than  full 
fare  to  ride  on  the  train  in  which  the  property  is  being  carried, 
for  the  purpose  of  taking  care  of  the  same  while  in  transit  and  at 
the  owner's  risk  as  aforesaid,  then,  as  to  every  person  so  tra- 
velling on  such  a  pass  or  reduced  fare,  the  company  is  to  be 
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entirely  free  from  liability  in  respect  of  his  death,  injury,  or 
damage,  and  whether  it  be  caused  by  the  negligence  of  the  com- 
pany, or  its  servants,  or  employees,  or  otherwise  howsoever. 
It  is  further  agreed  that  under  no  circumstances  shall  any  officer, 
agent,  or  employee  of  the  company  waive,  verbally  or  otherwise, 
the  provisions  of  this  contract  or  any  of  them.*'  This  is  signed 
by  *'C.  Murels,  agent;"  and  at  the  foot  are  printed  the  following 
words,  *'The  shipper  declares  that  he  fully  understands  the 
meaning  of  this  special  contract,"  which  foot-note  was  signed  by 
the  plaintiff,  as  the  shipper  in  question.  Thereupon  he  was 
given  a  ticket  for  himself,  at  half  the  regular  fare,  and  permitted 
to  proceed  in  charge  of  his  horse  by  the  same  train. 

This  train  consisted  of  about  fifty  freight  cars,  with  a  caboose 
at  the  end ;  and;  when  approaching  the  St.  George  street  bridge, 
its  speed  was  suddenly  checked  by  the  application  of  the  brakes. 
At  the  time,  the  plaintiff  was  sitting  on  the  caboose,  facing  to- 
wards the  engine,  and  the  sudden  checking  of  speed  threw  him 
forward  against  the  glass  of  the  front  door;  causing  the  injuries 
complained  of  in  this  action. 

The  following  are  the  questions  submitted  to  the  jury  with 
their  answers: — 

1.  Were  the  defendants  guilty  of  any  negligence  which 
caused  the  accident  1    A.  Yes. 

2.  If  so,  in  what  did  such  negligence  consist?  A.  Fault  of 
engineer  applying  brake  too  quick. 

3.  Had  the  plaintiff  an  opportunity  of  knowing  that  the 
special  contract  in  question  contained  a  term  relieving  the  com- 
pany from  liability  in  respect  of  injury  to  him  when  riding  on 
the  train  in  which  his  horse  was  being  carried?    A.  He  had  not. 

4.  Did  he,  when  riding  on  said  train,  know  of  the  contract 
containing  such  term  1    A.  No. 

5.  What  damages,  if  any,  do  you  award  the  plaintiff?  A. 
$500. 

As  to  the  answers  to  questions  3  and  4,  the  evidence  shews 
that  the  plaintiff  signed  the  shipping  bill  in  question  at  the  re- 
quest of  the  defendants'  agent.  The  plaintiff  said  that  he  was 
urged  by  the  agent  to  hurry  up  and  sign  it  and  get  into  the 
caboose,  and  that  he  did  so  without  reading  it  or  knowing  its 
contents. 
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The  plaintiff  is  not  an  inexperienced  shipper  by  the  defen- 
dant company,  and  his  signature  was  not  obtained  by  fraud.  It 
is,  therefore,  immaterial  that  he  may  not  have  read  the  contract 
or  even  may  not  have  known  its  contents:  Parker  v.  South 
Eastern  B,W.  Co.  (1877),  2  O.P.D.  416;  Taylor  v.  Grand  Trunk 
B,W.  Co,  (1902),  4  O.L.R.  357,  362. 

The  defendants  rely  on  the  special  contract,  which  was  ap- 
proved of  by  the. Board  of  Railway  Commissioners  for  Canada, 
as  relieving  them  from  liability ;  and  the  question  is,  whether  it 
is  competent  for  the  company  thus  to  contract  themselves  out  of 
liability. 

Section  284  of  the  Railway  Act  requires  the  company  with 
due  care  to  carry  traffic,  which  includes  passengers ;  and  sub-sec.  7 
of  that  section  declares  that  ''every  person  aggrieved  by  any 
neglect  or  refusal  of  the  company  to  comply  with  the  require- 
ments of  this  section  shall,  subject  to  this  Act,  have  an  action 
therefor  against  the  company,  from  which  action  the  company 
shall  not  be  relieved  by  any  notice,  condition  or  declaration,  if 
the  daihage  arises  from  any  negligence  or  omission  of  the  com- 
pany or  of  its  servant." 

Section  340  enacts  as  follows:  '*No  contract,  condition,  by- 
law, regulation,  declaration  or  notice  made  or  given  by  the  com- 
pany, impairing,  restricting  or  limiting  its  liability  in  respect  of 
the  carriage  of  any  traffic,  shall,  except  as  hereinafter  provided, 
relieve  the  company  from  such  liability,  unless  such  class  of 
contract,  condition,  by-law,  regulation,  declaration  or  notice  shall 
have  been  first  authorised  or  approved  by  order  or  regulation  of 
the  Board.  2.  The  Board  may,  in  any  case,  or  by  regulation,  de- 
termine the  extent  to  which  the  liability  of  the  company  may  be 
80  impaired,  restricted  or  limited.  3.  The  Board  may  by  regu- 
lation prescribe  the  terms  and  conditions  under  which  any  traffic 
may  be  carried  by  the  company." 

The  effect  of  sec.  340  has  been  considered  in  various  cases 
which  are  collected  and  referred  to  in  Sutherland  v.  Cfrand 
Trunk  B.W.  Co.,  18  O.L.R.  139;  and  it  may  be  accepted  as 
settled  law  that  a  railway  company  may,  by  special  contract, 
limit  its  liability  for  negligence  where  the  Board  of  Commis- 
sioners has  approved  of  the  general  form  of  the  contract ;  but  in 
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none  of  those  cases  was  it  necessary  to  de1;ermine  whether,  even 
with  the  sanction  of  the  Baard,  the  company  could  contract  it- 
self out  of  liability. 

Goldstein  v.  Canadian  Pacific  B.W.  Co.  (1911),  23  O.L.R.  536, 
was  cited  as  supporting  that  view;  but  in  that  case  the  defen- 
dants admitted  liability,  and  the  Court  was  not  called  upon  to 
determine  the  point  involved  in  the  present  action. 

The  prohibition  against  railway  companies  contracting  them- 
selves out  of  liability  for  damages  because  of  their  negligence, 
substantially  borrowed  from  Imperial  legislation,  first  appears 
in  Dominion  legislation  in  the  Railway  Act  of  1868  (31  Vict.  ch. 
68,  sec.  20),  and  was  in  force  (3  Edw.  VII.  ch.  58,  sec.  214) 
when  power  was  conferred  on  the  Board  of  Railway  Commis- 
sioners (3  Edw.  VII.  ch.  58,  sec.  275,  now  sec.  340  of  the  Rail- 
way Act)  to  sanction  contracts  affecting  a  railway  company's 
liability  for  negligence. 

Reading  the  whole  of  sec.  340,  it  seems  to  me  that  the  inten- 
tion of  Parliament  was  to  change  the  law  by  enabling  a  company 
to  do  what  it  could  not  before  do,  viz.,  contract  itself  either 
wholly  or  partly  out  of  liability.  The  words  ''restricting  or 
limiting"  meet  the  caae  of  a  partial  exemption  from  liability; 
and  the  word  "impairing"  was,  I  think,  intended  to  cover  the 
case  of  total  exemption  from  liability.  It  is  not  the  most  ap- 
propriate word  to  convey  that  idea,  but  such  is,  I  think,  its  mean- 
ing as  used  here.  The  dictionary  meaning  of  ''impair"  is  "to 
make  worse,  less  valuable,  to  weaken,  to  lessen  injuriously,  to 
deteriorate,  to  affect  injuriously,"  etc.  Clearly,  the  word  was 
not  used  here  in  any  such  sense.  A  liability  like  a  cause  of 
action  exists  or  does  not.  Then  in  what  sense  was  it  usedt  It 
was  not  necessary  for  the  purpose  of  "restricting  or  limiting" 
liability.  Unless,  therefore,  it  is  given  the  meaning  of  "exempt- 
ing from"  liability,  it  is  meaningless.  My  opinion  is,  that  it^was 
used  in  that  sense ;  and,  therefore,  under  sec,  340,  the  company, 
having  the  approval  of  the  Board  of  Railway  Commissioners  to 
their  form  of  contract,  were  entitled  to  make  the  special  contract 
in  question  whereby  they  are  relieved  from  liability  to  the 
plAintifl. 

This  action,  therefore,  fails,  and  should  be  dismissed  with 
costs. 
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[DIVISIONAL  COURT.] 

Re  Mack  and  Boabd  op  Audit  op  the  United  Counties  op  Stob-        D.  C. 

MONT     DUNDAS   AND   GlENGARRT.  ^^^^ 

June  26, 
Sheriff — Criminal  Justice  Returns — Fees — LiahiUty  of  County  Corporation       j^^^  ne 
—10  Edw,  VII.  ch,  41(0.)— /?e*um  Transmitted  through  the  SheHff—       ^^ov-^«>- 
Report  made  in  Duplicate — Remedy  of  Sheriff — Mandamus  to  County 
Board  of  Audit — Parties — Attomey-Qeneral. 

The  Board  of  Audit  of  the  United  Counties  refused  to  pass  certain 
items  in  the  account  of  the  Sheriff  for  services  rendered  in  making 
monthly  returns  to  the  Inspector  of  Prisons  and  Public  Charities  of 
insane  persons  in  gaol  and  foreigners  in  gaol,  annual  returns  of  foreigners 
committed  to  gaol,  quarterly  returns  of  supplies  in  gaol,  and  quarterly 
returns  to  the  Counties  Treasurer  of  prisoners  in  gaol: — 

Heldy  that  these  were  returns  made  to  the  Government,  connected  with 
the  administration  of  criminal  justice,  within  the  meaning  of  the  Act 
10  Edw.  VII.  ch.  41  (O.) ;  and  the  Sheriff  was  entitled  to  be  paid,  for  his 
services  in  making  them,  the  fees  set  out  in  the  schedule  to  that  Act. 

History  of  the  legislation. 

Any  return  which,  to  make  it  official,  is  transmitted  through  the  Sheriff,  is 
a  return  for  which  the  Sheriff  is  entitled  to  be  paid ;  but  a  report  required 
to  be  made  in  duplicate  is  but  one  report,  and  is  to  be  paid  for  as  one. 

Held,  also,  that  the  Sheriff  was  entitled  to  a  mandamus  requiring  the 
Board  of  Audit  to  pass  his  account. 

Semhle,  that  the  Attorney-General  was  not  a  necessary  party  to  the  pro- 
ceedings in  respect  of  the  application  for  a  mandamus,  but  it  would  not 
be  improper  that  he  should  be  notified  of  the  proceedings. 

Order  of  Britton,  J.,  affirmed. 

Motion  on  behalf  of  the  Sheriff  of  the  United  Counties  for 
a  mandamus  requiring  the  Board  of  Audit  of  the  United  Coun- 
ties to  pass  an  aceount  of  the  SheriflE  for  services  rendered  by 
him,  and  to  authorise  payment  thereof  by  the  Counties  Treas- 
urer. 

June  7.  The  motion  was  heard  by  Britton,  J.,  at  the  Corn- 
wall sittings. 

R,  A.  Pringle,  K.C.,  for  the  Sheriff. 
W.  B.  Lawson,  for  the  Board  of  Audit. 

June  26.  Britton,  J. : — The  items  in  dispute  in  the  account 
are  the  following: — 

(1)  Monthly  returns,  to  the  Inspector  of  Prisons,  of  insane 
in  gaol,  each  return,  $4. 

(2)  Monthly  returns,  to  the  Inspector  of  Prisons,  of  for- 
eigners in  gaol,  each  return,  $4. 
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^-G'  (3)   Annual  returns  of  foreigners  committed  to  gaol,  for 

^^^^  each  preceding  year,  each  return,  $4. 

Re  Mack  (4)  Quarterly  returns,  to  Inspector  of  Prisons,  of  supplies 

BoIbdof  in  ^aol,  each  return,  $4. 

Audit  or  (5)  Quarterly  returns,  to  Counties  Treasurer,  of  prisoners  in 

THi:  United 
Counties     gaol,  each  return,  $4. 

DuNDAs  AND  Ih  thc  uoticc  of  motion  there  is  a  further  item  for  certifying 
Glengabby.  j^jj^  returning  to  the  Counties  Treasurer  the  list  of  petit  jurors, 
Britton,j.      but  this  was  abandoned  on  the  argument. 

It  was  admitted  that  the  Sheriff  performed  the  services 
charged  for. 

The  objections  are  that  these  fees  are  not  properly  connected 
with  the  administration  of  justice,  and  that  the  counties  paying 
these  fees  cannot  be  reimbursed  out  of  the  Consolidated  Revenue 
.       Fund,  under  ch.  102  and  ch.  104,  R.S.O.  1897. 

The  question  is  wholly  one  of  returns.  In  dealing  with  it,  I 
shall  refer  to  10  Edw.  VII.  ch.  41,  which  is  a  consolidation  of 
chapters  101,  102,  103,  and  104  of  the  R.S.O.  1897.  The  law, 
as  now  in  the  Consolidated  Act  of  1910  (Ont.),  is,  for  all  the 
points  raised  on  this  motion,  the  same  as  in  the  repealed  Acts 
of  R.S.O.  1897.  The  Sheriff  is  an  officer  of  the  Court^specially 
mentioned  as  one  of  the  officers  **  engaged  in  the  Administration 
of  Justice."  He  is  an  officer  of  the  United  Counties  and  for 
the  United  Counties,  although  appointed  by  the  Province  of 
Ontario.  As  such,  he  is  entitled  to  be  paid  for  the  services,  if 
rendered,  mentioned  in  ch.  41,  10  Edw.  VII. 

By  sec.  2,  the  Judges  authorised  to  make  Rules  under  the 
Judicature  Act  '*may  make  Rules  fixing  and  determining  the  fees 
to  be  allowed  ...  in  respect  of  .  .  .  matters  and  pro- 
ceedings .  .  .  relating  to  the  King's  Revenue."  No  Rules 
have  been  made ;  so,  by  sec.  3,  the  fees  in  schedule  A  to  the  Act 
shall  be  the  fees  in  any  such  **  prosecution,  matter,  or  proceed- 
ing." 

Item  12  of  schedule  A  is:  ** Every  Annual  or  General, 
Return,  required  by  law  or  by  the  Government,  respecting  the 
Gaol  or  the  Prisoners  therein,  $5.00."  That  is  not  in  ques- 
tion. 
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Item  13:    ''Every  other  Return  made  to  the  Government,         ^-C- 
$4.00.''  ^ 

The  charges  of  the  Sheriff,  Nos.  1,  2,  3,  and  4,  were  made     ^=  ^^^k 

A17D 

to  the  Inspector  of  Prisons,  and  upon  the  Inspector's  command.        Boabd  of 

Audit  of 
The  evidence  before  me  in  reference  to  these  returns  was,   the  Unftko 

that  from  the  ofl&ce  of  the  Inspector  of  Prisons  and  Public  Char-  aF^swoMONT 
ities  for  the  Province  of  Ontario  forms  were  sent  to  the  Sheriff,  Djundas  and 

Gl«ENOABBT. 

and  he  was  required  to  make  and  did  make  the  returns  charged 
for.  I  think  these  were  returns  made  to  the  Government  within 
the  meaning  of  the  Act.  In  the  maintenance  of  prisons  and  of 
public  charities  the  revenues  are  directly  concerned. 

As  to  the  charge  No.  5,  it  was  admitted  by  the  Inspector  in 
his  letter  of  the  27th  May,  1909,  that,  while  the  information  re- 
quired came  from  the  gaoler  and  gaol  surgeon,  yet,  ''to  make 
it  official,  it  is  transmitted  through  the  Sheriff."  That,  in  my 
opinion,  makes  it  a  return  made  to  the  Government. 

It  may  be  that,  because  this  item  13  in  the  schedule  in  ch. 
104,  R.S.O.  1897,  differs  from  the  item  in  ch.  101,  R.S.O.  1897, 
payment  for  it  cannot  be  made  out  of  the  Consolidated  Revenue 
Fund  of  the  Province. 

Item  13  in  ch.  101  is:  ** Every  other  Return  made  to  the 
Government."  In  ch.  104  it  is:  ** Every  other  Return  made  to 
the  Gk)vemment  or  the  Legislature  or  the  Sessions,  required  by 
statute  or  order  of  the  Court." 

If  the  Sheriff  did  the  work,  he  should  be  paid  for  it.  Section 
14  of  ch.  41,  10  Edw.  VII.,  makes  that  plain:  **A11  fees  payable 
under  Part  I.  to  the  officers  therein  mentioned,  for  services  in 
proceedings  in  the  nature  of  a  civil  remedy,  for  persons  at 
whose  instance  and  for  whose  private  benefit  the  same  are  per- 
formed, shall  be  paid  by  such  persons;  and  ...  all  other 
fees  payable  to  such  officers  for  services  connected  with  the  ad- 
ministration of  justice  or  county  purposes  shall  be  paid,  in  the 
first  instance,  by  the  county."  I  need  not  further  discuss  the 
question  of  the  county  being  reimbursed. 

If  the  charges  are  not  connected  with  the  administration  of 
justice,  they  are  for  county  purposes.  If  the  Sheriff  is  entitled 
to  pay  at  all,  it  is  to  be  by  the  county  in  the  first  instance,  sub- 
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D-  C.        ject  to  the  county  being  reimbursed  if  the  service  is  connected 
^^^^        with  the  administration  of  justice ;  or,  if  not,  to  be  payable  only 
Re  Mack     by  the  county ;  as  the  case  may  be. 

AND 

BoABDOF  Then  sec.  18   (1)  provides:  ''Subject  to  the  provisions  of 

THF  United   ^SiTt  III.,  all  accounts  and  demands  preferred  against  a  county 

Counties     j^  respect  of  the  administration  of  criminal  justice  shall  be 
OF  Stobmont  *^ 

DuNDAs  AND  audltcd  and  approved  by  the  Board  of  Audit  hereinafter  men- 
tioned." 

The  word  "criminal"  is  in  sec.  18,  and  not  in  sec.  14.  That, 
in  my  opinion,  makes  no  difference.  The  administration  of  crim- 
inal justice  is  not  merely  the  apprehension  and  punishment  of 
criminals,  but  it  has  reference  to  the  custody  and  safe-keeping 
and  maintenance  of  those  charged,  or  convicted  and  under- 
going sentence.  * 

Part  III.  of  the  Act  (to  which  sec.  18  is  subject),  by  sec.  29, 
provides  for  the  appointment  of  an  auditor  of  the  accounts  re- 
lating to  the  administration  of  justice  in  the  county,  for  which 
the  Province  is  liable.  No  such  appointment  has  been  made 
in  the  United  Counties  of  Stormont,  Dundas,  and  Glengarry; 
but,  if  such  an  appointment  had  been  made,  it  would  only,  as 
to  Sheriff's  accounts,  relieve  the  Board  of  Audit  from  consider- 
ing the  items  of  the  account  belonging  to  the  following  classes : 
(a)  offences  for  which  the  persons  charged  were  committed  or 
held  to  bail  for  trial  in  the  High  Court  or  General  Sessions  of 
the  Peace;  or  (6)  offences  for  which  the  persons  charged  were 
convicted  before  a  Police  Magistrate  under  Part  XV.  of  the 
Criminal  Code. 

By  sec.  31:  *^A11  other  accounts  in  connection  with  the  ad- 
ministration of  civil  or  criminal  justice  which,  under  Parts  I. 
and  II.  or  otherwise,  are  payable  by  the  county,  shall  be  audited 
by  the  Board  of  Audit." 

Sec.  41  provides  that  **such  of  the  expenses  of  the  Adminis- 
tration of  Criminal  Justice  as  are  mentioned  in  schedule  C  shall 
be  paid  out  of  the  Consolidated  Revenue  f^und;"  and  as  to  that 
the  Government  may  have  an  independent  Government  audit; 
but  the  Sheriff  is  in  no  way  at  the  present  stage  a  party  to  any 
such  audit. 
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If  the  Sheriff  ought  to  be  paid  for  the  items  about  which  the        D.  C. 

contest  has  arisen,  then  a  mandamus  should  issue.     There  is         ^^^^ 

no  other  ** clear,  adequate,  effective,  and  speedy  remedy"  for  Re  Mack 

him.    The  Sheriff  cannot  go  to  the  Provincial  Government.    See  boabd  of 

County  of  Lambion  v.  Poussett  (1862),  21  U.C.R.  472.    And  it      Audit  of 

.  .  ,        ,       r^,      .«.  1  THi:  United 

18  a  prerequisite   to   entitle    the    Sheriff   to    sue    the   coumty:      Counties 

Reynolds  v.  County  of  Ontario  (1879),  30  C.P.  14.  Dun^Hnd 

The  account  is  not  payable  until  audited ;  but,  once  audited,    Glenqabby. 
it  is  payable  without  waiting  until  the  Province  pays,  where      Biittoo.j. 
they  are  liable  to  pay  the  county :  In  re  Sheriff  of  Lincoln  and 
County  of  Lincoln  (1873),  34  U.C.R.  1. 

It  being  essential  that  the  account  should  be  audited  before 
payment,  the  case  is  distinguishable  from  In  re  Davidson  and 
Chairman  of  Quarter  Sessions  of  Waterloo  (1864),  24  U.C.R.  66. 

In  the  case  of  In  re  Hamilton  v.  Harris  (1845),  1  U.C.R. 
513,  the  application  was,  after  audit,  for  a  mandamus  to  compel 
the  Treasurer  to  pay.  It  was  held  that  the  Sheriff  had  other 
"adequate"  remedy. 

It  may  be  assumed  that  the  liability  of  the  Crown  in  the  pay- 
ment of  expenses  in  connection  with  the  adminstration  of  crim- 
inal justice  in  the  Province,  out  of  Consolidated  Revenue  Fund, 
is  restricted  under  R.S.O.  1897,  ch.  104,  now  ch.  41,  10  Bdw. 
VII.,  to  such  as  are  mentioned  in  the  schedule.  And,  if  so,  the 
county  is  required  to  pay  all  proper  expenses  connected  there- 
with. See  In  re  Fenton  and  Board  of  Audit  of  County  of  York 
(1880),  31  C.P.  31.  In  that  case,  a  mandamus  was  granted  to 
compel  the  Board  to  rescind  their  order  for  deduction  from  the 
account  of  the  County  Crown  Attorney. 

The  order  for  mandamus  will  go,  that,  upon  the  Sheriff  of 
the  said  United  Counties  of  Stormont,  Dundas,  and  Glengarry 
presenting  his  account  in  due  form,  as  prescribed  by  law,  to  the 
Board  of  Audit  for  the  said  United  Counties,  the  said  Board  of 
Audit  do  audit  and  certify  the  items  therein  mentioned  above 
as  Nos.  1,  2,  3,  4,  and  5,  it  being  admitted  that  the  services  so 
charged  were  in  fact  performed. 

There  will  be  nq  costs.  In  withholding  costs  from  the  Sheriff, 
his  remedy  obtained  by  this  motion  will  not  be  complete,  as  the 
amount  involved  is  comparatively  small;  but  the  members  of 
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the  Board  of  Audit  are,  for  small  remuneration,  performing  a 
duty  to  the  public,  and  are  acting  in  good  faith,  and  so  should 
not  pay  costs.  The  Counties  were  not  made  parties  to  the 
motion.  Whatever  may  be  the  final  decision  of  the  Provincial 
Treasurer  as  to  reimbursing  the  Counties,  the  yearly  amount  is 
so  very  small  that  the  counties  might  well  refrain  from  further 
litigation  about  fees  for  returns  apparently  necessary,  and  cer- 
tainly made  by  the  SheriflE  as  in  duty  bound. 

The  Board  of  Audit  appealed  from  the  order  of  Britton,  J. 


November  2.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Falconbridge,  C.J.K.B.,  Riddell  and  Latchpord, 
JJ. 

J.  A,  Macintosh,  for  the  appellants,  argued  that  the  fees  in 
question  were  not  properly  connected  with  the  administration  of 
criminal  justice ;  and  that,  if  the  counties  paid  them,  they  could 
not  be  repaid  the  amount  under  the  provisions  of  the  Adminis- 
tration of  Justice  Expenses  Act,  10  Edw.  VII.  ch.  41  (0.) 
Reference  was  made  in  this  connection  to  sees.  18,  24,  and  27 
of  the  Act ;  also  to  In  re  Fenton  and  Board  of  Audit  of  County 
of  York,  31  C.P.  31,  in  which  case  the  Attorney-General  for 
Ontario  was  notified,  and  appeared  on  the  argument — a  course 
which  should  have  been  followed  in  the  present  case. 

R.  A,  Pringle,  K.C.,  for  the  respondent,  the  Sheriff,  argued 
that  the  case  had  been  properly  decided  by  the  learned  Judge 
in  the  Court  below,  and  relied  upon  the  reasons  given  and  the 
authorities  cited  in  his  judgment. 

Macintosh,  in  reply. 

November  25.  Riddell,  J. : — An  appeal  from  the  judgment 
of  Mr.  Justice  Britton. 

Mr.  Macintosh  objected  that  the  Attorney-General  should  be 
made  a  party  in  the  appeal :  we  thought  that,  while  the  Attor- 
ney-General was  not  a  necessary  party,  it  would  not  be  improper 
that  he  should  be  notified  of  the  proceedings,  aa  the  Court  direct- 
ed in  the  Fenton  case,  31  C.P.  31.  We  accordingly  offered  the 
appellants  to  let  the  matter  stand  over  to  allow  such  notice  to  be 
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^ven,  upon  their  paying  the  coxinsel  fee  for  the  day  of  counsel         !>•  C. 

who  had  come  up  to  town  to  argue  the  appeal.    They  declined  to         ^^^^ 

accede  to  this  proposition,  and  the  argument  proceeded.  Re  Mack 

I  see  no  reason  to  differ  from  the  judgment  appealed  from  as  boIjSof 

to  the  practice — and  agree  for  the  reasons  Mr.  Justice  Britton     Audftof 

THE  United 
has  set  out.  ConimEs 

In  re  Stanton  and  Board  of  Audit  of  County  of  Elgin  (1883),  dun™?'^^ 
3  O.R.  86,  is  quite  different,  as  is  In  re  Hamilton  v.  Harris,  1  Glbngabbt. 
U.C.R.  513.  BidddTj. 

And,  notwithstanding,  or  perhaps  because  of,  the  high  and 
dignified  position  of  the  Sheriff  or  Vice-comes  at  the  common 
law,  he  was  not  by  the  common  law  entitled  to  fees,  but  must 
have  served  the  King's  writs,  etc.,  without  reward :  he  must  have 
been  able  to  point  to  some  definite  statute  to  entitle  him  to  any 
fees — and  this  is  still  his  position ;  he  can  claim  only  such  fees 
as  are  given  him  by  statute. 

The  statute  now  in  force  is  10  Edw.  VII.  ch.  41;  sec.  3  is 
the  important  section:  ''  ...  the  table  of  fees  in  schedule 
A  shall  be  the  fees  to  be  taken  by  Sheriffs  .  .  .  for  the  ser- 
vices therein  mentioned,  in  respect  of  any  business  transacted 
by  them  in  any  such  prosecution,  matter,  or  proceeding,  and  in 
proceedings  in  the  County  or  District  Court  Judge's  Criminal 
Court  and  before  Coroners,  Police  Magistrates,  and  Justices  of 
the  Peace."  **  'Such'  prosecution,  matter  or  proceeding,"  it  is- 
argued,  must  refer  to  the  ''prosecutions,  matters,  and  proceed- 
ings" previously  referred  to,  i.e.,  in  sec.  2;  and  these  are  "crim- 
inal prosecutions,  matters,  and  proceedings  in  the  High  Court 
or  Court  of  General  Sessions  of  the  Peace,  or  under  any  Com- 
mission or  Special  Commission,  or  relating  to  the  King's  Rev- 
enue"— it  is,  however,  to  be  observed  that  the  proceedings,  etc. 
in  the  County  Judge's  Criminal  Court,  etc.,  mentioned  for  the 
first  time,  are  not  characterised  as  "criminal." 

The  five  classes  of  fees  in  question  are  claimed  under  one  or 
other  of  the  items  in  schedule  A,  12,  13,  and  16. 

I  think  the  best  way  to  determine  the  questions  in  issue  is  to 
examine  the  course  of  legislation. 

There  are  two  series  of  enactments  which  throw  light  upon 
the  meaning  of  the  present  statute — in  neither  series  will  it  be  of 
advantage  t<5  go  back  beyond  the  statutes  I  shall  mention. 
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D.  C.  In  1822  by  2  Geo.  IV.  ch.  1,  sec.  45,  the  Court  of  King's  Bench 

1911  were  required  to  fix  the  fees  to  be  taken  by  **any  Clerk  of  the 

Re  Mack  Crown,  Counsel,  Attorney,  Sheriff,  Officer  or  other  person  from 

B  ^  M  OF  ^^  ^^  respect  of  any  business    .     .     .  transacted  in  the  Court  of 

Audit  OF  King's  Bench,  as  well  in  civil  causes  as  in  criminal  prosecu- 

^  Counties  **^^®  ^  ^^  ^^^  matters  and  things,  causes  and  proceedings    .     .     . 

ofStobmont  in  the  said  Court  which  regards  the  King's  Revenue  or  under 

DUNDAS   AND  °  ° 

GucNOABBT.    any  Oommission  of  Oyer  and  Terminer  and  General  Gaol  De- 
Riddeu.  J.       livery  or  under  any  Special  Commission  of  Oyer  and  Terminer, 
any  former  law  to  the  contrary  notwithstanding." 

Then  came  (1845)  8  Vict.  ch.  38,  sec.  1,  which,  after  recit- 
ing that  certain  officers  connected  with  the  Administration  of 
Justice  in  Upper  Canada  were  required  to  perform  services  for 
which  no  fee  was  fixed  by  law,  directed  the  Justices  in  Quarter 
Sessions  in  each  district  of  Upper  Canada  '*to  frame  a  Table 
of  Fees  for  all  services  now  rendered  in  the  Administration  of 
Justice,  and  for  other  district  purposes,  by  any  Sheriff,  Coroner, 
Clerk  of  the  Peace,  Constable  and  Crier,  which  services  are  not 
remunerated  by  any  law  now  in  force;  and  that  the  .  .  . 
Clerks  of  the  Peace  shall  .  .  .  transmit  such  Table  to  the 
Clerk  of  the  Crown  in  Toronto,  to  be  by  him  laid  before  the 
Judges  of  the  Court  of  Queen's  Bench  at  Toronto,  and  that  it 
shall  be  lawful  for  the  said  Judges  in  term  time,  by  any  Rule  or 
Rules  .  .  .  from  time  to  time  ...  to  appoint  the  fee 
which  shall  be  taken  and  received  by  such  Sheriff  .  .  .  for 
such  service  as  aforesaid." 

In  Michaelmas  Term,  9  Vict.,  15th  November,  1845,  the  Court 
of  Queen's  Bench  made  a  Rule  fixing  the  fees  of  officers,  etc., 
accordingly.  This  I  do  not  find  printed  in  the  Upper  Canada 
Reports,  as  we  should  expect,  but  it  is  referred  to  in  4  U.C.R. 
at  p.  91.  The  Sheriff  of  the  City  of  Toronto  has  been  kind 
enough  to  furnish  us  with  a  copy  of  this  Rule — it  provides  that 
**the  fees  in  the  table  annexed  to  this  Rule  shall  be  taken  and  re- 
ceived by  Sheriffs,  Coroners,  Clerks  of  the  Peace,  Constables  and 
Criers  respectively  .  .  .  for  services  rendered  by  them  respectively 
in  the  Administration  of  Justice  and  for  other  district  purposes 
where  such  services  were  not  remunerated  by  any  law  in  force." 
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Two  of  the  items  are : —  T>-  C. 

'* Every  Annual  or  General  Return  required  by  law  or  ^^^^ 

by  the  Government  respecting  the  gaol  or  the  pris-  Re  Mack 

oners  therein   £1.0.0  ^"^^^ 

**  Every  other  return  made  to  the  Government  or  to  the  Audftop 

THE  United 
Sessions  required  by  statute  or  by  order  of  the  Court  0.5.0"      Counties 

In  the  consolidation  of  1859,  the  above  statutory  provisions  Sundas^and 
appear  without  change  as  C.S.U.C.  ch.  119,  sees.  1,  2.  Glengakbt. 

In  Easter  Term,  31  Vict.,  6th  June,  1868,  the  Courts  of      Ridddi.  j. 
Queen's  Bench  and  Common  Pleas  amended  the  Rule  of  1845 
by  striking  out  all  that  related  to  Sheriffs'  fees,  and  made  a  new 
tariff.     This  will  be  found  printed  in  27  U.C.R.  pp.  559,  sqq., 
and  it  was  made  statutory  by  32  Vict.  ch.  11. 

In  this  tariff  the  first  item  mentioned  above  in  the  tariff  of 
1845  is  repeated,  totidem  verbis,  with  a  fee  of  $5,  and  the  second 
appears  as  two,  thus : — 

'* Every  other  Return  made  to  the  Government. . .  .$4.00 

*' Every  Return  to  the  Sessions  required  by  statute, 

or  by  order  of  the  Court   2. 00. *' 

Thus,  as  early  as  1868,  the  items  appear  as  they  are  at 
present. 

It  will  now  be  of  advantage  to  turn  to  the  other  chain  of 
statutes  up  to  this  point. 

Previously  to  1846,  the  expenses  of  the  Administration  of 
Criminal  Justice  in  Upper  Canada  had  been  paid  by  the  district 
or  municipality.  In  that  year,  by  9  Vict.  ch.  58,  it  was  provided 
(sec.  1)  that  **  one-third  of  the  expenses  of  the  Administration  of 
Criminal  Justice  in  .  .  .  Upper  Canada  for  .  .  .  1846 
.  .  .  two-thirds  .  .  .of  the  same  for  .  .  .  1847  and 
.  .  .  for  and  during  each  year  thereafter,  the  whole  of  the  said 
expenses"  should  be  paid  out  of  the  Consolidated  Revenue  Fund ; 
and,  by  sec.  3,  '*that  the  several  heads  of  expense  mentioned  in 
the  schedule  to  this  Act,  shall  be  deemed  expenses  of  the  Admin- 
istration of  Criminal  Justice  within  the  meaning  of  this  Act.'* 
In  the  schedule  appear  the  two  items : — 

*' Every  Annual  or  General  Return,  required  by  law,  or  by 
the  Government,  respecting  the  Gaol  or  the  Prisoners  therein — 
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D.  C  **  Every  other  Return  made  to  the  Government  or  to  the  Ses- 

^^^^  sions,  required  by  statute  or  by  order  of  the  Court" — without 

Re  Maok  mentioning  any  amount. 

Boi^oF  ^*  would  seem  quite  clear  that,  as  early  as  1845,  it  was  con- 

AuDiTOF      sidered  that  the  Government  might  require  returns  from  the 
THE  United 
Counties     Sheriflf  respecting  the  gaol  or  the  prisoners  therein;  and  it  is 

Dijn^s^'and  o^vio^  ^^^^  ^^^  last-named  Act  makes  the  kinds  of  returns 
Glengabby.    mentioned  part  of  the  administration  of  criminal  justice — ^giv- 
Riddeh.  J.      ing,  as  it  were,  a  definition  for  the  expression  ''criminal  justice" 
wide  enough  to  cover  any  such  return  required  by  the  Govern- 
ment. 

This  legislation  goes  forward,  without  change  of  Act  or  sched- 
ule at  the  consolidation,  into  C.S.U.C.  ch.  120. 

The  Judges  of  the  Court  of  Queen's  Bench,  in  the  Rule  I 
have  mentioned  as  passed  in  1868,  follow  the  Legislature,  and  set 
out  in  the  schedule  these  items  under  the  heading  ''Criminal 
Justice,"  dividing,  however,  as  we  have  seen,  the  latter  item  into 
two.  The  Legislature  follows  precisely  the  same  course  in  the 
Act  of  1868,  32  Vict.  ch.  11,  Ontario  statutes  1868-9,  p.  42,  Cap- 
tion— ^"Tariff  of  Pees — 'Criminal  Justice.*' 

The  statute,  in  the  enacting  part,  says  (sec.  2)  that  these 
shall  be  "the  fees  to  be  taken  by  Sheriffs  for,  or  in  respect  of, 
any  criminal  business  by  them  done  and  transacted  in  either  of 
the  said  Courts  in  criminal  prosecutions,  and  in  all  matters, 
causes  and  proceedings  which  regard  the  Queen's  revenue,  and 
in  all  prosecutions,  matters  and  proceedings  under  any  Com- 
mission or  Court  of  Oyer  and  Terminer  and  General  Gaol  De- 
livery, until  otherwise  provided  by  the  Legislature."  Section  3 
provides:  "The  schedule  of  fees  .  .  .  to  be  taken  by  Con- 
stables, Coroners,  Clerks  of  the  Peace  and  Criers,  in  respect  of 
any  such  matters,  prosecutions  and  proceedings,  as  in  the  said 
clauses  mentioned,  shall  remain  and  continue  in  force  until 
otherwise  provided  by  the  Act  of  the  Legislature." 

The  former  line  of  legislation  continues:  R.S.O.  1877,  ch. 
86  (items  unchanged);  R.S.O.  1887,  ch.  86  (items  unchanged; 
R.S.O.  1897,  ch.  104  (items  unchanged).  While,  in  the  sched- 
ules, the  items,  two  in  number,  read  as  before,  they  refer  to 
tariff  items  in  the  tariffs  now  to  be  considered. 
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They  are  the  tariflfs  set  out  in  R.S.O.  1877,  ch.  84;  R.S.O.         D.O. 
1887,  ch.  83;  and  R.S.O.  1897,  ch.  101— being  a  continuation         ^^ 

without  change  of  the  former  tariff.  Re  Mack 

I  am  unable  to  find  anything  whatever  to  indicate  that  the  bo^jS  of 

Legislature  intended  to  change  or  restrict  the  meaning  of  the  Audit  or 

THE  UNrrED 

words  "Criminal' Justice"  so  as  now  to  exclude  such  reports  as      Counties 
we  are  considering — and  I  think  the  interpretation  must  be  duwd^s^and 
as  broad  now  as  formerly.  Glengabbt. 

There  might  be  some  difficulty  in  respect  of  the  reports  as  to      aiddiii.  j. 
lunatics — but  it  seems  clear  that  "lunatics"  are  to  be  considered 
"prisoners"  for  the  purposes  of  this  tariff. 

In  1887,  by  50  Vict.  ch.  7,  sec.  4,  the  Lieutenant-Governor 
was  authorised  to  appoint  a  Sheriff  for  York  and  a  Sheriff  for 
Toronto;  and  in  the  following  year,  by  51  Vict.  ch.  6,  sec.  7, 
the  Sheriff  of  Toronto  was  declared  entitled  to  the  "fees  and 
allowances  payable  to  Sheriffs  for  services  relating  to  the  cus- 
tody or  control  of  the  gaol  .  .  .  or  to  any  returns  required 
to  be  made  in  respect  of  the  said  gaol  or  of  any  prisoners  Or 
lunatics  confined  therein    ..." 

Now  it  has  been  considered  that  the  mistake  of  Parliament 
as  to  existing  law  does  not  make  the  law  as  Parliament  considered 
it  to  be — 'but  that  rule  does  not  apply  to  a  Parliamentary  inter- 
pretation of  a  Parliamentary  provision. 

The  Legislature  cannot  be  considered  as  intending  to  play 
a  sorry  jest  upon  the  Sheriff  of  Toronto,  by  providing  that  he 
should  be  paid  the  fees  payable  upon  returns  as  to  lunatics  con- 
fined within  the  gaol,  when  there  were  no  fees  payable  there- 
for. 

The  above  provision,  in  substance,  still  continues  to  be  law: 
R.S.O.  1897,  ch.  17,  sec.  8;  9  Edw.  VII.  ch.  6,  sec.  9. 

And  it  is  even  d  fortiori  by  the  present  statute,  9  Edw.  VII. 
eh.  6 ;  for,  in  the  original  statute  of  1888,  sec.  6  gave  the  Sheriff 
of  To  A  fees  for  returns  "in  respect  of  any  such  prisoners," 
not  mentioning  lunatics,  who  were  allotted  by  sec.  7  to  the  Sheriff 
of  Toronto — ^this  came  forward  unchanged  in  the  R.S.O.  1897, 
as  sec.  7,  but  in  the  Act  of  1906,  the  Sheriff  of  York  is  allotted 
the  fees  for  returns  in  respect  of  lunatics  committed  from  the 
county  of  York  outside  Toronto. 
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D.C. 
1911 

He  Mack 

AND 
BOABDOF 
AUDFPOF 

THE  United 
C0UNTIE8 
OF  Stobmont 
dundab  and 
Glenoabbt. 

Ridden,  7. 


I  agree  also  with  the  learned  Judge  appealed  from,  that  any 
return  which,  to  make  it  official,  is  transmitted  through  the 
Sheriff,  is  a  return  for  which  the  Sheriff  is  entitled  to  be  paid. 

I  think,  however,  that  a  report  required  to  be  made  in  dupli- 
cate is  still  but  one  report.  A  contract  in  duplicate  is  but  one 
contract;  and  I  cannot  see  that  making  a  duplicate  statement 
of  the  same  facts  to  the  same  person  constitutes  a  new  and  dis- 
tinct report. 

The  appeal  will  to  this  extent  be  allowed,  but  otherwise  dis- 
missed.   The  appellants  will  pay  the  costs  of  the  appeal. 


Falconbridge,  C.J.,  and  Latchford,  J.,  agreed  in  the  result. 


1911 
Nov.  27 


[RIDDELL,  J.] 
Re  J.  H. 


Will — Construction — Trust  for  Investment — Powers  of  Trustees — Nature  of 
Investments  —  "Securities"  —  Company  Shares  —  Debentures  —  Second 
Mortgages — Foreign  Land — Purchase  of  Land — Direction  to  Carry  on 
Testator's  Business — Power  to  Expend  Money  on  Building  not  Part  of 
Business. 


Tlie  testator  by  his  will  gave  all  his  estate  to  his  executors  and  trustees, 
upon  trust  to  invest,  to  collect  the  income  and  pay  it  as  directed  by  the 
will.  He  empowered  them  to  continue  investments  existing  at  the  time  of 
his  death  or  to  change  them  from  time  to  time  as  they  might  think 
advisable,  and  to  invest  "in  such  reasonably  safe  income-producing  securi- 
ties as  .  .  .  they  may  approve  without  thereby  rendering  themselves 
.  .  .  liable  for  any  loss."  The  executors  were  directed,  if  they  thought 
it  advisable,  to  continue  the  testator's  business  until  they  should  agree 
that  it  was  advisable  to  sell  it,  and  were  given  full  discretion  as  to  the 
time  to  sell.  The  widow  was  also,  given,  during  widowhood,  the  use  of  the 
house  "and  all  the  household  furniture  books  and  other  contents  of  such 
residence  at  the  time  of  my  death  except  any  money  or  securities  for 
money  there  may  be  therein."  At  the  date  of  the  will  and  of  the  death, 
the  testator  had  in  his  house  certain  scrip  representing  shares  of  the 
stock  of  banks  and  other  companies  and  $3,000  in  debentures.  He  had  no 
other  "securities"  in  his  house: — 

Held,  upon  a  summary  application  by  the  executors  for  an  interpretation  of 
the  will,  as  to  the  powers  of  investment,  that,  although  "securities,"  in 
its  ordinary  legal  and  primary  meaning,  does  not  include  shares  in  a  joint 
stock  company,  it  is  used  colloquially  and  in  business  transactions  in  a 
sense  wide  enough  to  include  such  shares,  and  that  was  the  sense  in 
which  this  testator  used  the  word;  and,  therefore,  the  executors  had 
power  to  invest  in  shares  and  debentures  similar  to  those  which  the 
testator  held  at  the  dates  of  his  will  and  death. 

Held,  also,  as  to  other  proposed  investments  and  expenditures,  that  a 
second  mortgage  is  a  security,  no  matter  where  the  land  may  be,  but  land 
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is  not;  that  the  direction  to  carry  on  the  business  did  not  justify  spend-  Bldddl,  j. 
ing  the  money  of  the  estate  upon  a  building  which  was  not  part  of  the  — "— 

business,  nor  is  such  a  building  a  ''security''  such  as  the  testator  had  1911 

at  his  house.  


Motion  by  the  executors  of  J.  H.,  deceased,  for  an  order  de- 
claring the  true  interpretation  of  his  will  in  relation  to  ques- 
tions arising  in  the  administration  of  his  estate. 

November  25.    The  motion  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court  at  Toronto. 
C.  A,  Moss,  for  the  executors. 
T.  Moss,  for  a  beneficiary. 
W,  B.  Milliken,  for  another  beneficiary. 
F,  W.  Harcourt,  K.C.,  for  infants  and  unborn  issue. 

November  27.  Riddell,  J.:— The  late  J.  H.  died  in  1900, 
having  made  his  last  will  and  testament  a  short  time  before; 
the  will  was  duly  admitted  to  probate. 

In  and  by  the  will  he  named  certain  persons  as  his  *!  execu- 
tors and  trustees,"  and  to  them  he  devised  all  his  estate  upon 
the  following,  amongst  other,  trusts : — 

'*To  invest  my  said  estate  as  hereinafter  directed  and  collect 
the  income  derivable  from  all  my  said  estate  and  pay  said  in- 
come" as  is  particularly  directed  by  the  will. 

**I  empower  my  personal  representatives  ...  to  continue 
investments  existing  at  the  time  of  my  death  or  to  change  them 
from  time  to  time  as  they    .    .    .    may  think  advisable.    .    .    .*' 

"I  empower  my  personal  representatives  ...  to  invest 
the  moneys  of  my  estate  including  those  produced  by  sale  or 
otherwise  in  such  reasonably  safe  income-producing  securities  as 
.  .  .  they  may  approve  without  thereby  rendering  themselves 
.    .    .    liable  for  any  loss." 

The  executors  were  directed,  if  they  thought  advisable  so  to 
do,  to  continue  the  testator's  business  until  they  should  agree 
that  it  was  advisable  to  sell  it,  and  they  were  given  full  dis- 
cretion as  to  the  time  to  sell. 

The  widow  was  also  given,  durante  viduitate,  the  use  of  the 
house  *'and  all  the  household  furniture  books  and  other  con- 
tents of  such  residence  at  the  time  of  my  death  except  any 
money  or  securities  for  money  there  may  be  therein." 


Rb 
J.H. 
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sidw  J.  Shortly  before  his  death  and  before  his  will,  J.  H.  had  re- 

l«ll  moved  to  his  house  certain  scrip  which  theretofore  had  been  in  a 
rb  safety  deposit  vault — and  this  was  in  the  house  at  the  date 

•^•^-  of  the  will  and  of  the  death.  It  consisted  of  bank  stock, 
stock  in  insurance  companies  and  in  a  newspaper  company,  min- 
ing stock,  stock  in  manufacturing  companies,  in  the  St. 
George's  Hall  Company  and  the  Toronto  Sanitarium  Company, 
and  $3,000  debentures  of  the  Board  of  Trade.  He  had  nothing 
else  in  the  way  of  ** securities"  in  his  house. 

The  executors  are  of  opinion  that  it  would  be  for  the  advan- 
tage of  the  estate  to  invest  in  municipal  debentures  of  a  British 
0  Columbia  city,  bonds  of  a  packing  company  in  Toronto,  deben- 
ture stock  of  the  Canadian  Northern  Railway  Company,  pre- 
ferred stock  in  the  Nova  Scotia  Steel  and  Coal  Company  and 
in  certain  manufacturing  companies,  and  common  stock  of  the 
Canadian  Pacific  Railway  Company  and  of  the  Pennsylvania 
Railroad  Company.  They  are  also  desirous  of  increasing  the 
building  and  outbuildings  used  in  the  business  in  Winnipeg. 
These,  however,  were  leased  '*by  the  testator  to  his  business  and 
was  used  in  connection  therewith  and  was  not  sold  as  part 
thereof.*'  The  executors  believe  that  by  making  the  said  im- 
provements ''they  can  increase  the  net  income  received  from 
the  building,  and  that,  when  thus  improved,  it  would  sell  more 
readily  and  to  greater  advantage." 

The  executors  also  wish  to  invest  moneys  in  second  mort- 
gages on  land  in  Canada  and  the  United  States ;  and  in  the  pur- 
chase of  land  improved  and  vacant  in  Canada  and  the  United 
States. 

I  ordered  that  the  Official  Guardian  should  represent  unborn 
issue. 

The  Official  Guardian  objects,  pointing  out  that  interest  at  a 
fair  rate  can  now  be  obtained  on  unexceptionable  security  in 
Canada. 

The  executors  are  not  petitioning  for  advice,  but  asking  for 
an  interpretation  of  the  will. 

As  to  the  powers  of  investment,  it  is  clear  that  ** securities" 
does  not  include  shares  in  a  joint  stock  company,  if  the  word 
be    used    in   its   ordinary    legal    and    primary    meaning.      A 
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'* security"  is  something  which  makes  the  payment  of  money 
more  secure — such  ''as  binds  lands  or  something  to  be  answer-  1911 
able  for  it:  Ryder  v.  Bickertan  (1743),  3  Swan.  80n;  Harris  v.  "^ 
Harris  (1861),  29  Beav.  107:"  per  Boyd,  C,  in  Worts  v.  Worts  J.  H. 
(1889),  18  O.R.  332,  at  p.  341. 

And,  in  the  absence  of  something  in  the  will  modifying  the 
bequest,  while  "security"  would  pass  stock  in  the  funds  {Bes- 
coby  V.  Pack  (1823),  1  Sim.  &  Stu.  500) ;  a  vendor's  lien  (Cal- 
low V.  Callow  (1889)  58  L.J.  Ch.  698) ;  a  paid-up  life  policy 
{Lawrance  v.  Oalsworthy  (1857),  3  Jur.  N.S.  1049,  Bank  of  Mon- 
treal V.  McTavish  (1867),  13  6r.  395,  Canadian  Mutual  Loan  and 
Investment  Co,  v.  Nisbet  (1900),  31  O.K.  562);  bills  of  ex- 
change, promissory  notes,  etc.  (Barry  v.  Harding  (1844),  1  Jo.  & 
Lat.  475) ;  it  would  not  pass  shares  in  a  company  (Hudleston  v. 
Gouldsbury  (1847),  10  Beav.  547). 

But  there  can  be  no  doubt  that  the  words  "security," 
"securities,"  "security  for  money,"  "securities  for  money,"  are 
used  colloquially  and  in  business  transactions  in  a  much  extended 
sense.  I  cannot  see,  indeed,  that  the  appeal  to  Murray's  New 
English  Dictionary  is  of  advantage  to  the  applicants,  the  de- 
finition relied  upon  being  that  sub  voc,  "Security,"  p.  370,  col. 
3:  "10.  A  document  held  by  a  creditor  as  guarantee  of  his  right 
to  payment.  Hence,  any  particular  kind  of  stock,  shares,  or 
other  form  of  investment  guaranteed  by  such  documents."  This 
does  not  mean  that  any  kind  of  stock  or  shares  is  a  security  for 
money — ^^but  only  that  the  name  is  extended  in  its  meaning  to 
such  stock,  shares,  etc.,  as  are  secured  by  what  is  in  reality  a 
"security."  But,  while  "securities"  does  not,  strictly  speaking, 
cover  shares  in  joint  stock  companies  (Bank  of  Commerce  v. 
Hart  (1893),  20  L.R.A.  780),  it  does  in  its  broadest  sense 
(Thayer  Y.  Wathem  (1897),  44  S.W.  Repr.  906,  909). 

It  is  shewn  that  at  the  date  of  the  will  the  testator  had  no 
money  invested  in  what  are  properly  speaking  "securities," 
such  as  municipal  debentures,  bonds  of  companies,  debenture 
stocks  (except  indeed  $3,000  of  the  debentures  of  the  Board  of 
Trade),  and  that  he  was  not  in  the  habit  of  investing  his  money 
in  such  "securities." 
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Ridddi^j.  Qjj  ^jjg  whole,  it  seems  to  me  that  the  testator  called  the 

1911  various  stocks,  etc.,  which  he  removed  and  had  jn  his  house  at  the 
j^"  time  of  the  will  and  the  death,  ''securities."  He  thus  makes  a 
.T.  H.  dictionary  for  his  will.  And  I  think  that  the  executors  have 
the  power  to  invest,  not  only  in  what  are  really  "securities,"  but 
also  in  stocks,  etc.,  similar  to  the  stocks,  etc.,  the  testator  held  at 
the  date  of  will  and  death.  In  re  Rayner,  [1904]  1  Ch.  176,  and 
Re  Johnson  (1903),  89  L.T.R.  84,  are  in  point.  (It  is,  of  course, 
plain  that  the  power  is  intended  to  be  given  to  invest  in  securi- 
ties beyond  those  given  by  the  Act;  otherwise  there  would  be 
no  need  for  giving  the  executors  indemnity.) 

The  answer  will  be,  then,  that  the  executors  have  the  power  to 
invest  in  the  debentures  and  stock  named  in  the  list. 

A  second  mortgage  is  a  security,  no  matter  where  the  land 
may  be ;  but  land  is  not. 

The  building  is  no  part  of  the  business ;  the  direction  to  carry 
on  the  business  does  not  justify  spending  the  money  of  the  estate 
upon  a  building  no  part  of  the  business;  nor  is  such  a  build- 
ing a  "security"  such  as  the  testator  had  at  his  house.  In  re 
Gent  and  Boson's  Contract,  [1905]  1  C?h.  386,  does  not,  there- 
fore, apply.  The  same  remark  applies  to  land,  either  Canadian 
or  foreign. 

I  am  not  to  be  understood  as  advising  the  executors  to  make 
any  such  investment  as  is  mentioned  above ;  my  advice  is  not  asked 
— and  the  executors  must  use  their  own  judgment  hona  fide 
for  the  good  of  the  estate. 

Nor  do  I  decide  what  could  or  would  be  done  in  an  applica- 
tion in  another  form. 

The  order  will  go  in  accordance  with  the  above  reasons.  All 
parties  will  have  their  costs  out  of  the  fund  to  be  invested — the 
executors  between  solicitor  and  client — ^but  no  costs  will  be 
allowed  for  the  aflSdavit  of  the  solicitor,  which  simply  sets  out  the 
safety  of  the  proposed  investments;  and  with  that  the  Court 
has  nothing  to  do. 
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[DIVISIONAL  COURT.] 

D.C. 

Bateman  v.  County  op  Middlesex.  1911 


Damages — Personal  Injuries — Assessment   of   Damages   ffy   Trial  Judge — 

Appeal. 

The  judgmen>t  of  Riddell,  J.,  24  O.L.R.  &4,  was  affirmed. 

An  appeal  by  the  defendants  from  the  judgment  of  Riddell^ 
J.,  24  O.L.R.  84. 

November  27.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Boyd,  C,  Latchpord  and  Middleton,  JJ. 

Sir  George  C.  Oibbons,  K.C.,  and  /.  C.  Elliott,  for  the  defen- 
dants, contended  that  the  damages  awarded  by  the  learned  trial 
Judge  were  excessive,  as  was  shewn  by  the  evidence  of  the 
doctors  at  the  trial. 

T.  O,  Meredith,  K.C.,  and  /.  M.  McEvoy,  by  the  plaintiff, 
were  not  called  upon. 

The  judgment  of  the  Court  was  delivered,  at  the  close  of  the 
argument  for  the  defendants,  by  Boyd,  C. : — The  amount  awarded 
is  larger  than  we  should  have  awarded,  had  the  case  come  before 
us  in  the  first  instance.  The  Legislature  has  seen  fit  to  provide 
that  actions  of  this  kind  shall  be  tried  by  a  Judge  without  a 
jniy;  and  we  must  attribute  to  this  assessment  of  damages  as 
much  weight  as  would  be  given  to  the  finding  of  a  jury.  It  is 
not  suggested  that  the  learned  Judge  acted  upon  any  wrong  prin- 
ciple ;  and  the  fact  that,  in  his  discretion,  he  has  given  more,  even 
much  more,  than  we  should  have  given,  is  not  enough  to  war- 
rant the  interference  of  an  appellate  Court. 

Appeal  dismissed  without  costs. 


10— XXV.   O.LJI. 


Nov.  27. 
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[DIVISIONAL  COURT.] 

^'^'  McManus  v.  Rothschild. 

1911 

•~"~  Mechanics*  Liens — Liahility  of  Owner  to  Material-man — Building  Contract 

Nov.  27.  — Contractor  Failing  to  Complete  Work  in  Due  Time — Provisions  of 

Contract — Allowance  for  Delay — Penalty  or  Liquidated  Damages — Ex- 
tinguishment of  Balance  Due  to  Contractor — Claim  of  Lien — Disallow- 
ance. 

A  building  contract,  dated  the  29th  August,  1910,  provided  for  the  payment 
of  $6,700  in  instalments  to  the  contractor  after  the  rate  of  80  per  cent, 
of  the  value  of  work  and  material  every  fourteen  days  as  the  work 
proceeded;  also,  that  time  should  be  of  the  essence  of  the  contract,  and 
the  whole  of  the  premises  should  be  erected  and  completed  internally  so 
as  to  be  in  a  fit  and  proper  condition  for  commercial  occupation  and  use 
within  six  weeks  of  the  date  of  the  contract,  under  a  penalty  of  $20  per 
day  for  every  day  the  owner  should  be  denied  the  full  and  proper  use 
of  the  premises;  and  the  contractor  specially  agreed  to  pay  the  owner 
the  said  sum  of  $20  per  day  for  every  day  the  owner  should  be  denied  full 
possession  of  the  premises,  either  directly  from  party  to  party,  or 
as  an  allowance  from  any  sum  due  or  to  become  due  to  the  contractor. 
The  building  was  not  completed  within  the  time  agreed,  and  was  never 
completed  by  the  contractor.  The  contract-price  had  not  been  paid  in 
full  for  the  work  done  by  the  contractor: — 

Eeld,  in  an  action  by  a  material-man  to  enforce  liens  against  the  land,  that, 
by  reason  of  the  penalty  mentioned  in  the  contract  and  the  breach  of  the 
agreement  on  the  part  of  the  contractor,  there  was  no  sum  "justly  owing" 
or  "payable,"  within  the  meaning  of  the  Mechanics'  and  Wage-Earners' 
Lien  Act,  by  the  defendant  the  owner  to  the  contractor,  and  the  plaintifT 
was  cut  off  from  any  relief  under  the  Act. 

Farrell  v.  Gallagher  (1911),  23  O.L.R.  130,  approved  and  followed. 

Held,  al«o,  that,  notwithstanding  the  use  of  the  word  "penalty,"  the  sum 
of  $20  a  day  was  really  liquidated  damages. 

Review  of  the  authorities. 

Clydebank  Engineering  and  Shipbuilding  Co,  v.  Don  Josi  Ramos  Yzquierdo 
y  Castaneda,  [1905]  A.€.  6,  specially  referred  to. 

Judgment  of  the  Local  Judge  at  North  Bay  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  Local  Judge 
at  North  Bay  in  an  action  to  enforce  three  mechanics*  liens. 

The  defendant  Rothschild,  a  merchant,  was  the  owner  of 
certain  land  in  Cochrane ;  the  defendant  Eloy  contracted  to  build 
upon  this  land  a  store  in  which  to  carry  on  the  defendant  Roths- 
child's business.  The  plaintiff  was  a  merchant  who  supplied  cer- 
tain goods  for  this  building. 

The  plaintiff  filed  three  mechanics'  liens,  and  proceeded  for 
their  enforcement  before  the  Local  Judge  at  North  Bay,  who 
gave  judgment  in  favour  of  the  plaintiff  as  against  the  defen- 
dant Eloy  in  regard  to  the  amounts  of  the  three  liens;  but,  as 
against  the  defendant  Rothschild,  the  learned  Judge  held  that 
the  plaintiff  was  entitled  to  the  amount  of  the  third  lien  only. 
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November  1.  The  appeal  was  heard  by  a  Divisional  Court  ^^^' 
composed  of  Palconbridqe,  •C.J.K.B.,  Riddell  and  Latchpord,  ^^^^ 
JJ-  McMakub 

(?.  H.  Kilmer,  K.C.,  for  the  plaintiff,  argued  that  the  defen-  Rothschild. 
dant  Rothschild  had  not  complied  with  sec.  12(1)  of  the  Me- 
chanics' and  Wage-Earners'  Lien  Act,  by  which  he  is  required 
to  retain  20  per  cent,  of  the  value  of  the  work  done  and  materials 
supplied,  for  thirty  days  after  the  completion  or  abandonment 
of  the  contract;  and  that  he  was  not  entitled  to  set  off  against 
this  percentage  the  sums  paid  to  wage-earners  and  to  the  plain- 
tiff. The  plaintiff's  liens  are  in  existence,  and  the  damages 
claimed  by  the  defendant  Rothschild  cannot  be  set  off  against 
them;  and,  even  if  such  damagea^. could  be  claimed,  there  is  no 
proof  that  the  defendant  Rothschild  suffered  any  in  fact.  Coun- 
sel referred  to  Farrell  v.  Gallagher  (1911),  23  O.L.R.  130,  and 
Russell  V.  French  (1897),  28  O.R.  215. 

T.  P.  Galty  K.C.,  for  the  defendant  Rothschild,  relied  upon 
Farrell  v.  Gallagher,  supra,  which  had  not  been  brought  to  his 
attention,  nor  to  that  of  the  learned  trial  Judge,  when  the  case 
was  argued ;  and,  upon  the  question  of  whether  the  sum  sought  to 
be  set  off  was  in  the  nature  of  a  penalty  or  liquidated  damages, 
on  Clydebank  Engineering  and  Shipbuilding  Co.  v.  Don  Jose 
Ramos  Yzquierdo  y  Castaneda,  [1905]  A.C.  6. 

Kilmer,  in  reply,  referred  to  Halsbury's  Laws  of  England, 
vol.  10,  p.  329,  where  the  Clydebank  case,  supra,  is  discussed. 

November  27.  Riddell,  J. : — The  building  contract  is  dated 
the  29th  August,  1910,  and  provides  for  the  payment  of  $6,700 
in  instalments  to  the  contractor  after  the  rate  of  80  per  cent,  of 
the  value  of  work  and  material  every  fourteen  days  as  the 
work  proceeds — then: — 

''5.  Time  shall  be  the  essence  of  the  contract,  and  the  whole 
of  the  premises  shall  be  erected  and  completed  internally  so  as  to 
be  in  a  fit  and  proper  condition  for  commercial  occupation  and 
use  within  six  weeks  of  the  date  of  this  document,  under  a 
penalty  of  $20  per  day  for  every  day  the  said  building  owners 
shall  be  denied  the  full  and  proper  use  of  the  said  premises." 
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D.  C.  '<6.  Notwithstanding  any  proviso  by  law  or  custom  which 

^^^^         may  be  pleaded,  the  contractor  hereby  specially  agrees  with  the 

MoMAims     building  owners  to  pay  to  them  the  said  sum  of  $20  per  day 

BoTHSoHiLD.    (Sabbaths  excluded)  for  every  day  the  building  owners  shall  be 

denied  full  possession  of  the  premises,  either  directly  from  party 

to  party,  or  as  an  allowance  from  any  sum  that  may  be  due  or 

that  may  become  due  to  the  said  contractor." 

The  evidence  shews  that  the  building  was  not  completed  with- 
in the  time  agreed — and,  indeed,  was  never  completed  by  Eloy 
— he  threw  up  the  contract. 

The  contract-price  had  not  been  paid  in  full  for  the  work 
done  by  Eloy. 

The  following  h  the  state  of  facts  and  accounts  as  found  by 
the  trial  Judge  and  not  disputed : — 

The  contract-price  for  the  buildings  was.  .$6,700.00 
It  will  cost  to  complete 783.50 

Leaving  the  value  of  work  done $5,916.50 

Of  this  the  owner  has  paid  Eloy $4,058.97 

Leaving  apparently  due $1,857.53 

But  the  owner  has  also  paid 

To  wage-earners  under  sec.  15..$   246.53 

To  plaintiff 1,000.00 

1,246.53 

Real  balance  still  in  hand $   611.00 

The  learned  Judge  then  says  that,  long  after  the  time  at 
which  the  building  should  have  been  finished,  the  contractor 
abandoned  his  contract;  and,  allowing  the  owner  $20  per  day 
for  this  delay,  even  before  (as  I  understand  it)  the  abandon- 
ment of  the  contract,  this  sum  of  $611  is  more  than  eaten  up. 
Following  Farrell  v.  Gallagher,  23  O.L.R.  130,  he  holds  that 
there  is  no  sum  ''justly  owing"  or  ''payable"  by  the  owner  to 
the  contractor,  and  dismisses  the  claim  in  respect  of  the  two  liens 
in  question. 

The  sole  question  is,  whether  the  owner  of  the  property, 
Rothschild,  is  entitled  to  say  that,  by  reason  of  the  penalty  men- 
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tioned  in  the  contract  and  the  breach  of  the  agreement  on  the         D.  C. 
part  of  the  contractor,  there  is  no  sum  **  justly  owing"  or  "pay-         ^^^^ 
able"  within  the  meaning  of  the  Act — so  as  to  cut  the  lien-holder     MoManub 
ofif  from  any  relief  under  that  Act.  KoTHsonnj). 

The  building  contract  is  express  that  the  "penalty"  may  be 
"an  allowance  from  any  sum  that  may  be  due  or  that  may  be- 
come due  to  the  .  .  .  contractor."  If,  then,  the  "penalty" 
can  be  exacted  at  all,  it  may  be,  at  the  option  of  the  owner,  de- 
ducted from  any  sum  that  would  otherwise  be  due,  to  arrive  at 
the  sum  actually  due. 

As  we  are  not  bound  by  the  decision  in  Farrell  v.  Oallagher, 
I  have  examined  the  legislation  and  the  decisions,  and  find  no 
reason  for  disputing  the  correctness  of  the  conclusions  in  that 
case. 

The  question  of  course  arises  whether  the  ** penalty"  can  be 
exacted  by  the  owner  at  all. 

There  is  a  great  deal  of  law  to  be  found  in  the  books,  both  in 
decision  and  in  text — ^but,  in  the  result,  the  whole  may  fairly  be 
expressed  as  in  Halsbury's  Laws  of  England,  vol.  10,  p.  329,  sec. 

605:— 

'' Whether  the  sum  is  a  penalty  or  liquidated  damages  in  any 
given  case  is  a  question  of  construction  for  the  Judge  alone: 
Sainier  v.  Ferguson  (1849),  7  C.B.  716;  Magee  v.  Lavell  (1874), 
L.R.  9  C.P.  107;  WiUson  v.  Love,  [1896]  1  Q.B.  626,  per  Lord 
Esher,  M.R.,  at  p.  629.  In  deciding  this  question  he  must  take 
into  consideration  the  intention  of  the  parties :  Reynolds  v.  Bridge 
(1856),  6  E.  &  B.  528;  Dimech  v.  Corlett  (1858),  12  Moo.  P.C.C. 
199,  229:  as  evidenced  by  their  language:  ibid.;  Lea  v.  Whitaker 
(1872),  L.R.  8  C.P.  70,  per  Keating,  J.,  at  p.  73:  and  the  cir- 
cumstances of  the  case,  which,  however,  must  be  taken  as  a  whole 
and  viewed  as  at  the  time  the  contract  was  made :  Public  Works 
Commissioner  v.  Hills,  [1906]  A.C.  368;  Pye  v.  British  Auto- 
mobile Commercial  Syndicate  Limited,  [1906]  1  K.B.  425,  per 
Bigham,  J.,  at  p.  430;  compare  Sainter  v.  Ferguson,  supra,  per 
Coltman,  J.,  at  p.  728. 

"The  rules  for  distinguishing  between  a  penalty  and  liqui- 
dated damages  are  as  follows : — 

**(1)  Where  the  parties  themselves  call  the  sum  made  pay- 
able a  penalty,  the  onus  lies  on  those  who  seek  to  shew  that  it 
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D.-C-         is  liquidated  damages  to  shew  that  such  was  the  intention: 

^         Willson  V.  Love,  [1896]  1  Q.B.  626,  per  Lord  Esher,  M.R.,  at  p. 

McManus     630;  Clydebank  Engineering  and  Shipbuilding  Co,  v.  Don  Jose 

RoTHBCHttD.  *^^^*  Yzquierdo  y  Castaneda,  [1905]  A.C.  6;  see  also  Sainter 

BMMJ       ^'  ^^^9'^^'^y  supra;  Parfitt  v.  Chambre  (1872),  L.R.  13  Eq.  36; 

Re  White  and  Arthur  (1901),  84  L.T.  594;  and  compare  Sparrow 

V.  Paris  (1862),  7  H.  &  N.  594;  Diestal  v.  Stevenson,  [1906]  2 

K.B.  345;    ..    .    Crisdee  v.  Bolton  (1827),  3  C.  &  P.  240,  per 

Best,  C.J.,  at  p.  243;  compare  Barton  v.  Olover  (1815),  Holt 

(N.P.)  43. 

**(2)  But  though  the  parties  themselves  call  the  sum  to  be 
paid  liquidated  damages,  and  even  if  they  go  so  far  as  to  state 
in  the  contract  that  it  is  not  a  penalty,  this  will  not  prevent  the 
Court  in  a  proper  case  from  holding  that  it  is  in  fact  a  penalty : 
Kemble  v.  Farren  (1829),  6  Bing.  141;  Green  v.  Price  (1845),  8 
M.  &  W.  695,  per  Parke,  B.,  at  p.  701,  affirmed  (1847),  16  M.  & 
W.  346,  Ex.  Ch.;  Coles  v.  Sims  (1854),  23  L.J.  Ch.  258,  C.A.; 
Betts  V.  Burch  (1859),  4  H.  &  N.  506,  per  Bramwell,  B.,  at  p. 
511 ;  Thompson  v.  Hudson  (1869),  L.R.  4  H.L.  1,  per  Lord  West- 
bury,  at  p.  30;  Magee  v.  Lavell,  supra;  Re  Newman,  Ex  p. 
Capper  (1876),  4  Ch.  D.  724,  731,  C.A.;  Clydebank  Engineering 
and  Shipbuilding  Co.  v.  Don  Jose  Ramos  Yzquierdo  y  Castaneda, 
[1905]  A.C.  6." 

In  the  present  case  it  is  clear  that,  while  the  parties  call  the 
money  a  ** penalty,"  clause  6  shews  that  it  was,  so  far  as  the 
necessary  payment  of  it  was  concerned,  intended  to  be,  not  a 
penalty,  but  a  liquidated  sum. 

The  evidence  plainly  shews  that  the  non-completion  of  the 
building  was  a  serious  loss  to  the  owner,  to  the  amount  of  at  least 
$3,000 ;  and  it  is  equally  clear  that  there  would  be  much  difficulty, 
and  indeed  impossibility,  in  determining  the  exact  amount  of 
damage — **the  damages  in  their  nature  are  an  enigma  and  in- 
capable of  exact  calculation." 

I  think,  on  the  whole,  that,  notwithstanding  the  use  of  the 
word  ** penalty,"  this  sum  is  really  liquidated  damages.  The 
cases  nearest  to  this  are  perhaps  Duckworth  v.  Alison  (1836), 
1  M.  &  W.  412;  Erringion  v.  Aynesly  (1788),  2  Bro.  CC.  341; 
Bonsall  v.  Byrne  (1867),  Ir.  R.  1  C.L.  573;  Law  v.  Local  Board 
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of  Redditch,  [1892]  1  Q.B.  127;  Clydebank  Engineering  and  D.C. 
Shipbuilding  Co,  v.  Don  Jose  Ramos  Yzquierdo  y  Castaneda,  ^^^^ 
[1905]  A.C.  6.  McManus 

In  the  last-mentioned  case,  it  is  pointed  out  that  the  real  RoTHscnnj). 
question  is,  **  whether  this  sum  of  money  is  one  which  can  be 
recovered  as  an  agreed  sum  as  damages,  or  whether  ...  it 
is  sim'ply  a  penalty  to  be  held  over  to  the  other  party  in  ter- 
rorem:''  p.  10.  **The  very  reason  why  the  parties  do  in  fact  agree 
to  such  a  stipulation  is  that  sometimes,  although  undoubtedly 
there  is  damage  and  undoubtedly  damages  ought  to  be  recovered, 
the  nature  of  the  damage  is  such  that  proof  of  it  is  extremely 
complex,  diflScult,  and  expensive:''  p.  11.  **It  is  obvious  on  the 
face  of  it  that  the  very  thing  intended  to  be  provided  against  by 
this  pactional  amount  of  damages  is  to  avoid  that  kind  of  minute 
and  somewhat  difficult  and  complex  system  of  examination 
which  would  be  necessary  if  you  were  to  attempt  to  prove  the 
damage:"  p.  11. 

So,  here,  if  an  attempt  were  made  to  estimate  the  damages, 
the  average  profits  to  be  made  by  the  owner,  the  likelihood  of  his 
customers  being  lured  away  by  others,  or  becoming  insolvent,  the 
chance  of  losing  competent  help,  of  bad  weather,  and  a  hundred 
other  ** minute  .  .  .  somewhat  difficult  and  complex"  in- 
quiries would  require  to  be  made.  Who  can  tell  what  a  mer- 
chant may  lose  by  not  getting  into  his  shop  in  time  ? 

I  think  the  appeal  must  be  dismissed  with  costs. 

Falconbridge,  C.J.,  and  Latchpord,  J.,  agreed  in  the  result. 
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[DIVISIONAL  COURT.] 

D.c.  Leslie  v.  Hill. 


Nov.  30. 


Contract — Interest  in  Oil  LeoHen — Oral  Agreement — Rvidence  to  Establish 
— Finding  of  Fact  by  Trial  Judge — Reversal  on  Appeal — Partnership 
— Interest,  in  Land — Statute  of  Frauds, 

The  plaintiff  claimed  a  one-third  interest  in  certain  oil  leases,  made  to  the 
defendants  H.  and  P.  as  lessees ;  and  asked  to  have  these  defendants  and 
the  defendants  W.  and  R.,  to  whom  the  leases  had  been  assigned,  de- 
clared trustees  for  her  as  to  the  one-third  interest: — 

Held^  upon  the  evidence  (Riddeix,  J.,  dissenting),  that,  according  to  the 
agreement  of  the  parties,  the  plaintiff  and  the  defendants  H.  and  P. 
were  to  be  jointly  and  equally  interested  in  the  venture  and  in  the  leases. 

Finding  of  fact  of  the  Judge  of  the  County  Court  of  Haldimand  reversed. 

Held,  also,  that  the  plaintiff  was  not  entitled  to  any  relief  against  the  de- 
fendants W.  and  R.;  for,  upon  the  evidence,  it  was  contemplated  by  all 
the  parties  to  the  agreement  that  the  leases  should  be  disposed  of,  and 
that  they  should  share  equally  in  the  proceeds  of  the  sale  of  them;  and 
the  full  extent  of  the  relief  to  which  the  plaintiff  was  entitled  was,  to 
be  paid  by  the  defendants  H.  and  P.  one-third  of  the  proceeds  of  the 
sale  made  to  the  other  defendants. 

Held,  also,  that,  though  the  agreement  was  not  in  writing,  the  Statute  of 
Frauds  was  not  an  answer  to  the  plaintiff's  claim:  there  may  be  an 
agreement  of  partnership  by  parol,  notwithstanding  that  the  partnership 
is  intended  to  deal  with  land. 

In  re  De  Nicols,  De  Nicols  v.  Curlier,  [1900]  2  Ch.  410,  and  older  cases 
therein  cited,  followed. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  Judge  of 
the  County  Court  of  the  County  of  Haldimand,  dismissing  the 
action,  after  trial  without  a  jury.  The  action  was  in  the  High 
Court,  and  was  tried  by  the  County  Court  Judge  by  consent  of 
the  parties. 

The  plaintiff,  a  married  woman,  claimed  a  one-third  interest 
in  certain  oil  leases,  made  to  the  defendants  Hill  and  Paget  as 
lessees;  and  asked  to  have  these  defendants  and  the  defendants 
Waines  and  Root,  to  whom  the  leases  had  been  assigned,  declared 
trustees  for  her  as  to  the  one-third  interest.  The  plaintiff  also 
claimed  an  account,  and  $1,500  as  the  value  of  her  interest  in 
the  leases  mentioned  in  paragraph  6  of  the  statement  of  claim, 
and  $1,000  as  the  value  of  her  interest  in  those  mentioned  in 
paragraph  9.  This  was  probably  intended  as  an  alternative 
claim,  though  not  so  expressed. 
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The  trial  Judge  held  that  the  plaintiflP  had  failed  to  establish  D-  C. 

the  agreement  under  which  she  claimed  an  interest;  he  did  ^^^^ 

not  pass  upon  the  defence  of  the  Statute  of  Frauds,  which  was  Leslie 

raised.  h^V 

October  11  and  12.  The  appeal  was  heard  by  Meredith,  C.J. 
C.P.,  Tbetzel  and  RmoELL,  JJ. 

O.  Lynch-Staunton,  KjC,  for  the  plaintiff,  argued  that  the 
findings  of  fact  of  the  learned  trial  Judge  were  not  justified  by 
the  evidence,  from  which  it  appeared  that  the  plaintiff's  testi- 
mony as  to  the  contract  between  the  parties  was  supported  by 
six  reputable  and  disinterested  witnesses,  and  was  only  met  by 
the  denial  of  the  defendant  Hill,  whom,  the  Judge  says,  he  **has 
to  believe."  The  plaintiflP 's  contention  was  further  supported  by 
the  fact  that  her  name  appeared  as  a  lessee  in  the  first  leases 
prepared  by  the  lessors;  and  the  suggestion  that  this  was  done 
merely  to  assist  her  husband  in  getting  work,  was  improbable  and 
not  corroborated  by  the  evidence.  The  defence  based  upon  the 
Statute  of  Frauds  has  no  validity  in  the  case  of  a  partnership 
such  as  existed  between  the  parties:  Archibald  v.  McNerhanie 
(1899),  29  S.O.R.  564. 

W.  M,  Douglas,  K.C.,  for  the  defendants  Hill  and  Paget,  as 
to  the  leases  in  which  the  plaintiflP 's  name  appeared  as  a  lessee, 
argued  that  these  were  not  complete  documents,  inasmuch  as  it 
was  intended  by  the  parties  that  they  should  be  executed  by  the 
lessees,  and  they  were  cancelled  with  the  consent  of  the  parties, 
and  new  leases  taken  in  their  place.  The  learned  trial  Judge  was 
right  in  the  conclusions  at  which  he  arrived,  and  they  should  not 
be  disturbed.  If  the  leases  were  not  cancelled,  they  still  exist, 
and  the  plaintiff  can  enforce  her  rights  under  them.  This  is  not 
a  case  of  partnership,  and  the  Archibald  case  does  not  apply. 
That  case,  and  the  English  cases  on  which  it  is  based,  shew  the 
necessity  of  establishing  partnership  as  a  fact,  before  the  benefit 
of  the  Statute  of  Frauds  can  be  claimed  by  the  party  who  sets  it 
up.  Reference  was  made  to  Forster  v.  Hale  (1800),  5  Ves.  308, 
cited  in  Lindley  on  Partnership,  7th  ed.,  p.  95,  and  to  Isaacs  v. 
Evans,  [1899]  W.N.  261. 
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D.  C.  E,  Sweet,  for  the  defendants  Waines  and  Root,  adopted  the 

^^^^         argument  made  on  behalf  of  the  defendants  Hill  and  Paget ;  and 
Leslie       argued  that,  in  any  event,  his  clients  were  under  no  liability  to 
the  plaintiff. 

Lynch-Staunton,  in  reply. 

November  30.  Meredith,  CJ.  : — The  appellant's  husband  is 
a  driller  of  oil  and  gas  wells,  and  she  had  an  outfit  for  the  pur- 
poses of  that  business,  which  he  was  ostensibly  carrying  on  for 
her,  under  the  authority  of  a  power  of  attorney  which  she  had 
given  him. 

The  appellant's  husband  first  met  the  respondents  Hill  and 
Paget  with  two  other  persons,  Birdsall  and  Ricker,  in  February, 
1911,  and  agreed  with  them  to  sink  a  gas  well  on  the  respond- 
ent Paget 's  property.  While  engaged  in  drilling  the  well, 
according  to  his  testimony,  he  recommended  Hill  to  lease  a  block 
of  land  and  to  drill  for  oil  and  gas;  and,  after  various  discus- 
sions, an  agreement  was  come  to  between  Hill,  Paget,  and  him, 
that  the  venture  should  be  entered  on,  and  that  Hill,  Paget,  and 
the  appellant  should  each  be  entitled  to  a  one-third  interest  in  it 
and  in  the  leases  which  should  be  obtained.  A  form  of  lease  had 
been  obtained,  and  some  changes  were  made  in  it  by  Leslie  or 
upon  his  advice,  one  of  them  as  to  the  royalty  which  the  lessor 
was  to  receive.  This  arrangement  was  entered  into  probably 
some  time  in  the  latter  part  of  -March.  An  unsigned  form  of 
lease,  exhibit  2,  which  is  said  in  the  notes  of  evidence  to  be 
signed  by  Leonard  Miller,  but  is  not,  was  put  in;  it  bears  date 
the  day  of  April,  ^A.D.  1911,  the  written  part  of  it  is  in  the 
handwriting  of  Paget,  and  the  lessees  named  in  it  are  John  Hill, 
B.  E.  Leslie  (the  appellant),  and  J.  N.  Paget. 

John  Giilck,  from  whom  one  of  the  leases  in  question  was 
obtained,  on  the  1st  April,  1911,  signed  one  of  the  printed  forms 
of  lease,  the  blanks  of  which  are  filled  in,  apparently  in  the 
handwriting  of  Paget ;  and,  when  signed,  the  lessees  named  were 
John  Hill,  B.  E.  Leslie,  and  J.  N.  Paget.  It  appears  now  with 
the  appellant's  name  stricken  out.  It  is  not  executed  by  the 
lessees,  but,  having  been  executed  by  Giilck,  was  delivered  by  him 
to  Hill.    Giilck  testified  that,  when  Hill  came  to  him  to  get  this 
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lease,  he  said  that  he,  Paget,  and  the  appellant  wished  to  lease         D-  C. 
his  (Quick's)  farm  to  "set  a  test  well  for  oil.   A  new  lease  from         ^^^^ 
Oiilck  to  Hill  and  Paget  was  subsequently  prepared  and  exe-       Leslie 
cuted;  it  bears  date  the  13th  April,  1911,  and  its  terms  are  sub-        Kill, 
stantially  the  same  as  those  of  the  lease  executed  by  Oiilck  on  the 
1st  of  the  same  month.    According  to  his  account,  Hill  and  a  man 
named  Charles  Schwalm  came  to  him  shortly  after  the  first  lease 
had  been  executed,  when  Hill  said  that  he  had  to  change  the 
lease;  that  he  could  sell  it  better  without  the  appellant's  name; 
that  Oiilck  asked  him,  **  What  says  Mrs.  Leslie  to  that!"  to  which 
Hill  replied:  **Mr.  Leslie  knows  that  not  just  now.    We  will  let 
him  know  when  we  have  all  the  leases  changed,  it  makes  no  differ- 
ence if  Leslie's  name  is  out,  it  belongs  just  as  good  to  him  as  if 
his  name  was  in  there;"  and  the  appellant's  name  was  then 
scratched  out,  and  the  lease  of  the  13th  April  signed. 

Another  of  the  leases  in  question  is  made  by  William  H.  Dilse 
to  Hill  and  Paget,  and  it  also  bears  date  the  13th  April,  1911  (ex- 
hibit 5).  A  previous  lease  had  been  executed  by  Dilse  to  Hill, 
the  appellant,  and  Paget,  and  exhibit  5  was  substituted  for  it,  at 
Paget 's  request.  According  to  Dilse 's  testimony,  when  the  first 
lease  was  signed  Paget  told  him  that  he,  Hill,  and  Leslie  were 
going  to  drill  for  gas;  and  the  reason  assigned  for  making  the 
change  was,  that  Paget 's  daughter  was  a  witness  to  the  first  lease, 
and  she  "did  not  want  to  go  before  a  Justice  of  the  Peace;  that 
Schwalm  was  witness,  and  he  wanted  a  witness"  to  the  new  one. 
When  the  new  lease  was  read  over,  Dilse  noticed  that  the  appel- 
lant's name  was  "left  out,"  and  asked  the  reason,  and  was  told 
that  the  appellant  was  involved. 

Another  of  the  leases  is  made  by  Thomas  Finch  to  Hill  and 
Paget,  and  it  also  bears  date  the  13th  April,  1911  (exhibit  6). 
A  previous  lease  had  been  executed  by  Pinch  to  Hill,  the  appel- 
lant, and  Paget,  and  was  obtained  by  Hill.  According  to  Finch's 
testimony.  Hill  then  told  him  that  he  and  the  appellant  and 
Paget  were  going  to  get  up  a  local  company,  consisting  of  him- 
self, Paget,  and  Leslie,  and  to  get  the  farmers  to  go  in  with  them 
and  make  a  test  well  for  oil ;  that  Schwalm  brought  the  second 
lease  to  him ;  and  that  Hill  gave  as  the  reason  for  the  change  that 
he  wanted  it  "because  the  farmers  didn't  want  to  sign  the  lease 
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because  Mrs.  Leslie  did  not  own  anything,  and  they  would  not 
sign  for  fear  they  would  get  into  trouble ; "  and,  according  to  this 
witness's  testimony,  Hill  told  him,  when  the  first  lease  was  got, 
that  they  were  to  take  equal  shares.  On  his  cross-examination. 
Finch  said  that  Hill  was  not  present  when  the  second  lease  was 
signed;  and  it  is  probable  that  the  statement  which  he  attri- 
buted to  Hill  he  intended  to  say  was  made  by  Schwalm. 

Another  of  the  leases  is  made  by  George  E.  Bloomfield  to 
Hill  and  Paget,  and  it  also  bears  date  the  13th  April,  1911  (ex- 
hibit 7).  According  to  his  testimony,  he  was  first  spoken  to 
about  the  lease  by  Leslie ;  and,  when  the  lease  was  executed,  Hill 
told  him  that  **  Leslie  was  in  this,  but  being  it  was  his  wife,  a 
good  many  did  not  want  to  deal  with  a  lease  with  a  woman's 
name  on,  and  they  dropped  it;"  and  that  ** Leslie  was  in  for  it, 
whatever  they  sell  for,  Mr.  Leslie  will  have  his  third." 

Another  witness,  Robert  E.  Johnson,  testified  that  Hill  told 
him  that  when  they  found  out  Mr.  Leslie's  circumstances  they 
had  to  drop  his  name,  but  he  would  get  his  third  just  the  same. 

Giilck's  evidence  is  corroborated  by  his  wife  as  to  what  took 
place  when  the  second  lease  was  executed. 

Upon  his  examination  for  discovery,  the  respondent  Hill  ad- 
mitted that,  in  addition  to  those  taken  from  Giilck,  Dilse,  and 
Pinch,  three  of  the  other  leases,  those  from  Edward  Brooks, 
George  Brooks,  and  Jantzi,  were  at  first  made  to  himself,  the 
appellant,  and  Paget,  and  being  asked,  **How  did  you  come  to 
take  her  name  oflff  (Q.  18),  replied:  **I  met  Mr.  Paget,  and 
he  said  we  had  better  take  new  leases,  and  not  take  Mrs.  Leslie's 
name,  as  she  was  involved  in  this  drilling  outfit,  and  we  might 
get  into  trouble ;  so  Mr.  Paget  told  me  to  see  Mr.  Leslie  the  next 
day,  but  I  did  not  see  him  till  later." 

The  position  taken  by  the  respondents  Hill  and  Paget  is, 
that  the  appellant  had  and  has  no  interest  in  the  leases,  and  that 
those  that  were  originally  taken  in  the  name  of  the  three  were 
so  taken  to  secure  Leslie  ''work  on  the  leases;"  and  they  also 
say  that,  after  they  had  decided  that  his  wife's  name  should  not 
appear  in  the  leases,  Leslie  assented  to  the  course  they  were 
taking. 
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In  his  examination  in  chief,  referring  to  the  occasion  when  ^-  G. 
whatever  arrangement  was  made  as  to  taking  the  leases  was  en-  ^^^^ 
tered  into,  Paget 's  account  of  what  took  place  and  led  to  the  Leslie 
appellant's  name  being  included  in  the  leases  which  were  first  tt^\ 
taken  was  this:  that,  upon  Leslie  saying,  ^' There  is  just  one  thing 
to  this.  You  have  led  me  to  believe  there  was  a  number  of  gas 
wells  to  be  put  down,  and  if  you  lease  these  lands  and  dispose  of 
the  leases  I  might  be  out  of  a  job" — ^Hill  replied,  ** That  is  not 
our  intention.  Our  intention  is  to  give  you  the  drilling  of  the 
oil  well.  You  said  you  could  dig  a  deep  well  with  very  little 
extra  expense,  and  you  will  get  work  whether  we  form  a  com- 
pany or  dispose  of  the  leases.  Our  object  is,  that  you  are  not 
to  be  out  of  a  job" — adding,  *'What  is  the  matter  with  putting 
your  name  in  with  ours  f  It  might  help  in  getting  work  if  your 
name  was  in  the  leases;"  that  he  (Paget)  said  that  he  did  not 
see  what  benefit  there  would  be  in  that,  as  Leslie  owned  nothing 
in  his  own  right,  and  it  might  lead  to  trouble ;  to  which  Hill  re- 
plied that  the  appellant's  name  might  go  in,  that  her  name  was 
on  their  contracts  for  drilling;  that  he  consented  to  her  name 
being  put  in,  but  ''with  the  distinct  imderstanding  that  Mr. 
Leslie  had  no  interest  whatever  other  than  to  secure  him  work 
on  the  leases  taken,"  and  that  that  was  ''an  express  under- 
standing" (pp.  57,  58). 

It  will  be  observed  that  Paget  does  not  say  that  the  appellant 
had  no  interest,  but  that  "Mr.  Leslie"  had  no  interest,  etc. 
This  seems  to  me  not  at  all  inconsistent  with  the  intention  being 
that  the  appellant  was  to  have  the  one-third  interest  which  the 
leases  they  were  about  to  obtain  indicated,  prima  facie  at  all 
events,  was  her  interest  in  them.  What  he  was  anxious  to  avoid 
was  the  name  of  the  husband  appearing,  on  account  of  his 
owning  nothing  in  his  own  right  and  the  fear  that  that  might 
lead  to  trouble. 

What  is  relied  on,  in  part  at  least,  as  proving  that  Leslie  as- 
sented to  the  change  is  thus  detailed  by  Paget:  "I  asked  Mr. 
Leslie  if  he  had  seen  Mr.  Hill  to-day.  He  said  he  had  not.  I 
said,  Mr.  Hill  and  I  decided  on  Saturday  that  we  would  not 
take  any  further  leases  having  Mrs.  Leslie's  name  on  them,  and 
we  would  take  new  leases  for  those  that  had  her  name  on.    I  had 
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heard  she  was  involved.  Mr.  Leslie  said  it  was  not  necessary  to 
him,  and  he  said ;  *  In  fact,  I  thought  you  had  left  it  off  when 
you  didn't  come  round  to  ask  Mrs.  Leslie  or  I  to  sign;  what  I 
want  is  work'  "  (p.  60). 

Paget  also  assumed  to  give  a  categorical  denial  to  Leslie's 
statement  that  the  arrangement  was  that  Hill,  the  appellant, 
and  Paget  were  to  be  equally  interested  in  the  leases ;  but  it  will 
be  observed  that  that  is  not  the  denial  he  makes,  but  a  denial 
that  it  was  understood  that  Hill,  Leslie,  and  himself  were  to 
share  equally  in  the  leases. 

On  Paget 's  examination  for  discovery,  the  account  he  gave 
as  to  the  way  in  which  the  appellant's  name  came  to  be  in  the 
lease  differs  from  that  given  at  the  trial.  When  examined  for 
discovery,  he  said  nothing  about  the  distinct  or  express  under- 
standing which  he  deposed  to  at  the  trial,  to  which  I  have  al- 
ready referred. 

The  respondent  Waines  testified,  and  he  was  corroborated  in 
this  by  his  stenographer  Helena  Cleary,  that  Leslie  saw  him 
after  he  had  obtained  an  option  for  the  purchase  of  the  leases, 
and  was  seemingly  under  the  impression  that  the  purchase  had 
been  closed,  and  wanted  to  know  if  he  could  get  a  contract  for 
drilling;  but  I  see  nothing  in  this  inconsistent  with  the  conten- 
tion that  the  appellant  was  entitled  to  a  one-third  interest  in  the 
leases. 

Mary  Lymburner,  a  daughter  of  Paget,  testified  that  she  was 
present  when  the  conversation  as  to  leaving  the  appellant's 
name  out  of  the  leases  spoken  of  by  her  father  took  place.  Her 
account  of  the  conversation  is,  that  Paget  asked  Leslie  if  Mr. 
Hill  had  seen  him,  and  told  him  it  was  wiser  to  leave  Mrs. 
Leslie's  name  off  the  leases,  and  he  said  ''no,"  and  that  her 
father  then  said  that  they  had  thought  it  was  wiser,  and  that 
Leslie  said  it  was  all  right ;  all  he  was  anxious  about  was  to  get 
work;"  and  that  Leslie  also  said  he  knew  ''they  had  not  been 
asked  to  sign  any  leases  up  to  this  time,  but  he  supposed  pos- 
sibly he  had  thought  it  wiser  to  leave  her  name  off  the  lease" 
(p.  78). 

Two  observations  occur  to  me  as  to  this  testimony. .  It  is  not 
inconsistent  with  the  claim  which,  the  appellant  makes,  and  it 
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differs  from  Paget 's  testimony.     She  says  that  Leslie  said  **it         I^-C. 
was  all  right."    In  the  father's  account  of  the  conversation  that         ^^^^ 
expression  has  no  place,  and  there  are  other  differences  between       Leslie 
them.       When    cross-examined,    she    puts    the    consent    even        ulij^, 
stronger:  **He  (Leslie)  said  he  would  be  satisfied  to  leave  her 
name  off  the  leases,  that  he  supposed  something  of  that  kind  had 
been  done  because  they  did  not  ask  them  to  sign  the  leases." 

The  respondent  Hill,  in  his  examination  in  chief,  corrobor- 
ated in  general  terms  the  testimony  of  Paget  as  to  what  occurred 
at  the  meeting  when  the  arrangement  as  to  getting  the  leases  was 
made,  and  testified  that  nothing  was  said  about  giving  Leslie 
or  his  wife  an  interest  in  the  leases. 

He  also  testified  that  he  saw  Leslie  the  day  after  the  conver- 
sation of  which  Mrs.  Lymburner  spoke,  and  that  he  told  Leslie 
that  Paget  said  ''to  tell  them  that  we  are  not  going  to  take  any 
more  leases  with  her  name  in,  but  get  new  leases  for  the  old 
ones,  as  Mr.  Paget  said  she  was  involved  in  the  derrick,  and  we 
might  have  trouble;"  and  that  Leslie  replied  that  Paget  had 
told  him  that  the  night  before,  and  it  was  all  right. 

Hill  also  denied  that  he  told  Bloomfield  that  Leslie  was  to 
get  a  third  share  of  whatever  was  sold,  although  he  admitted 
that  he  had  had  an  interview  with  Bloomfield.  He  also  denied 
that  he  told  Johnson  that  Leslie  was  to  get  a  third  in  whatever 
was  sold,  although  he  admitted  that  he  had  had  an  interview  with 
Johnson.  He  also  denied  that  he  had  told  Oiilck  that  ''you  were 
to  have  equal  shares;"  and  he  testified  that  he  told  Leslie  of  the 
option  that  had  been  given  to  Waines,  that  Leslie  asked  "how 
*much,"  and  that  he  had  replied  "about  2000,"  and  that  Leslie 
made  no  objection. 

On  cross-examination.  Hill  said  that  he  thought  that  "all 
those  witnesses,"  referring  to  the  witnesses  called  on  the  part 
of  the  appellant,  "were  reputable,  respectable  farmers." 

Schwalm  was  also  called  as  a  witness,  and  denied  that  Hill 
had  said  to  Oiilck,  when  the  second  lease  was  obtained,  that 
Leslie  would  get  his  interest  or  share  just  the  same,  and  he  also 
denied  that,  at  Dilse's,  Paget  had  said  that  his  daughter  did 
not  want  to  go  before  Mr.  Teeft  to  make  the  affidavit. 
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It  is  somewhat  strange  that  there  should  be  this  latter  denial, 
in  the  face  of  Paget 's  testimony:  '*Mr.  Schwalm  and  I  went  up 
there.  I  told  him  the  reason  Mr.  Schwalm  was  witness  was,  that 
he  had  witnessed  nearly  all  the  leases  we  had  taken,  and  my 
daughter  only  one;  and  his  signing  as  witness  would  avoid  her 
going  before  a  Justice  of  the  Peace  to  make  an  affidavit." 

There  is  no  denial,  either  by  Hill  or  by  Schwalm,  of  Pinch's 
testimony  as  to  the  reason  given  for  wanting  the  change  in  his 
lease,  ''that  the  farmers  did  not  want  to  sign  because  Mrs.  Leslie 
didn't  own  anything  and  they  would  not  sign  for  fear  they 
would  get  into  trouble.'' 

In  the  absence  of  any  denial,  it  must  be  taken  that  this  testi- 
mony of  Finch  was  true ;  and,  if  that  be  so,  it  follows  that  the 
reason  given  for  the  change  was  a  fabricated  one,  for  there  is  not 
a  suggestion  in  the  evidence  of  Hill  or  Paget  that  any  difficulty 
had  been  found  in  getting  leases  because  the  appellant's  name 
was  in  them.  This  appears  to  me  to  be  a  suspicious  circum- 
stance; and,  because  of  it,  the  same  credit  cannot  be  given  to 
Hill's  testimony  as  it  might  otherwise  have  been  entitled  to. 

I  have  as  yet  not  referred  to  the  testimony  of  Roy  Leslie,  a 
son  of  the  appellant,  that  he  was  present  at  a  conversation  be- 
tween Paget  and  Leslie  in  which  Paget  asked  Leslie  the  value  of 
the  leases;  and,  on  his  replying  that  they  were  worth  from 
$7,000  to  $10,000,  Paget  said,  if  he  got  $3,000— $1,000  apiece— 
they  ought  to  be  satisfied,  and  Leslie  rejoined  that  he  didn't 
want  to  give  it  away.  This  conversation  is  denied  by  Paget, 
but  the  son's  testimony  as  to  it  is  corroborated  by  his  father. 

The  learned  trial  Judge  in  his  reasons  for  judgment  says : — 

''I  cannot  think  the  agreement  was  as  plaintiff  claims;  and, 
although  a  number  of  persons  have  sworn  that  Hill,  not  Paget, 
had  told  them  plaintiff  had  a  one-third  interest,  still  Hill  denies 
that  he  ever  made  such  a  statement  to  any  one,  and  I  suppose 
I  am  bound  to  accept  his  denial. 

*'As,  in  my  view,  plaintiff  fails  to  establish  the  agreement 
she  sets  up,  it  is  unnecessary  to  go  into  the  defence  of  the 
Statute  of  Frauds.    Action  dismissed." 
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Since  the  argument,  at  the  request  of  the  Court  for  a  state-        ^'  C. 
ment  of  his  reasons  for  saying  that  he  supposed  he  was  bound         ^^^^ 
to  accept  Hill's  denial,  the  learned  Judge  has  made  the  following       Leslie 
statement : —  Bill. 

"From  memory  I  cannot  quite  recall  the  reason  why  I  felt 
bound  to  accept  Hill's  denial. 

**I  accepted  Paget 's  statement  of  the  transaction  in  prefer- 
ence to  Leslie's,  and  Hill's  evidence  in  Court  seemed  to  me  to 
agree  with  Paget 's  statement. 

**Some  of  the  plaintiff's  witnesses  had  sworn  that  Hill  had 
stated  that  the  plaintiff  was  entitled  to  a  one-third  interest  in 
the  leases  taken,  but  Hill  denied  making  such  statement  to  any 
one.  It  seemed  to  me  it  was  his  word  against  theirs,  and  I  felt, 
I  suppose,  that  the  witnesses  might  have  been  mistaken  rather 
than  that  I  disbelieved  them." 

I  am  unable  to  agree  with  the  finding  of  fact  of  the  learned 
Judge.  The  evidence,  in  my  opinion,  very  much  preponderated 
in  favour  of  the  appellant's  contention  that  the  agreement  was, 
that  she  was  to  be  entitled  to  a  one-third  interest  in  the  venture 
which  was  being  embarked  upon  and  in  the  leases  which  should 
be  obtained. 

The  testimony  of  the  four  lessors  from  whom  leases  were  at 
first  taken,  with  the  name  of  the  appellant  as  one  of  the  lessees, 
Quick,  Dilse,  Pinch,  and  Bloomfield,  and  of  Robert  E.  Johnson, 
affords  strong  corroboration  of  the  testimony  of  Leslie ;  they  are» 
according  to  the  admission  of  the  respondent  Hill,  *  *  respectable, 
reputable  farmers;'/  and  their  testimony  is  not  open  to  the 
same  criticism  as  that  to  which  testimony  as  to  conversations  is 
properly  subjected.  They  were  interested  in  the  matters  as  to 
which  they  testify;  and  it  is  more  than  probable  that  the  nature 
of  the  venture  in  connection  with  which  the  leases  were  obtained 
was  the  subject  of  discussion  when  the  first  leases  were  executed, 
and  the  reasons  for  the  change  the  subject  of  discussion  when 
the  new  leases  were  obtained. 

These  witnesses  are,  as  I  have  said,  on  the  respondent  Hill's 
admission,  reputable,  respectable  farmers,  and  they  have  no 
interest  in  the  question  between  the  parties ;  and  I  am  unable  to 
miderstand  why,  because  of  the  bald  denial  by  Hill,  unsatis- 
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factory  in  my  opinion  as  it  was,  the  learned  Judge  came  to  the 
conclusion  that  **they  might  have  been  mistaken,"  though  he  did 
not  disbelieve  them. 

The  fact  that  the  name  of  the  appellant  appeared  in  the  leases 
as  first  prepared  and  executed  by  the  lessors,  strongly  supports 
her  contention,  and  the  theory  that  the  appellant's  name  was 
included  not  because  she  had  any  interest  in  the  leases,  but  to 
assist  her  husband  in  getting  work,  if  the  leases  were  disposed  of, 
which  the  learned  Judge  accepted,  is,  in  my  opinion,  an  improb- 
able one,  and  so  much  out  of  the  ordinary  course  of  things  that  it 
would  require  corroboration  to  warrant  its  being  accepted ;  and 
of  corroboration  there  is  none ;  but  there  is  a  body  of  testimony 
which,  if  true,  is  quite  inconsistent  with  it. 

I  would  reverse  the  finding  of  fact,  and  substitute  for  it  a 
finding  that,  according  to  the  agreement  of  the  parties,  the  ap- 
pellant and  the  respondents  Hill  and  Paget  were  to  be  jointly 
and  equally  interested  in  the  venture  and  in  the  leases  that  were 
obtained. 

If  the  appellant  is  entitled  to  enforce  this  agreement,  not- 
withstanding the  defence  based  on  the  Statute  of  Frauds,  she  is 
not,  in  my  opinion,  entitled  to  any  relief  against  the  respond- 
ents Waines  and  Root. 

My  conclusion  upon  the  evidence  is,  that  it  was  contem- 
plated by  all  the  parties  to  the  agreement  that  the  leases  should 
be  disposed  of,  and  that  they  should  share  equally  in  the  pro- 
ceeds of  the  sale  of  them;  and  the  full  extent  of  the  relief  to 
which,  on  the  hypothesis  I  have  mentioned,  the  appellant  is 
entitled,  is  to  be  paid,  by  the  respondents  Hill  and  Paget,  one- 
third  of  the  proceeds  of  the  sale  to  the  other  respondents. 

There  remains  to  be  considered  the  effect  of  the  Statute  of 
Frauds. 

In  In  re  De  Nicols,  De  Nicols  v.  Curlier,  [1900]  2  Ch.  410, 
Kekewich,  J.,  says  (pp.  416-7) :  **It  is  settled  that  there  may  be 
an  agreement  of  partnership  by  parol,  notwithstanding  that  the 
partnership  is  intended  to  deal  with  land,  and  that  to  an  action 
to  enforce  such  agreement  the  plea  of  the  Statute  of  Frauds  will 
not  avail.  In  such  an  action,  therefore,  the  rights  of  the  parties 
to  the  land,  their  respective  interests  in  it,  and  their  mutual 
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obligations  respecting  it,  may  and  must  be  determined  and  en- 
forced notwithstanding  that  there  has  been  no  compliance  with 
the  statutory  provision.  The  authorities  for  this  are  not  numer- 
ous, but  they  are  conclusive — ^namely,  Forster  v.  Hale  (1798),  3 
Ves.  695;  8,C.  (1800),  5  Ves.  308;  and  Dale  v.  Hamaton  (1846), 
5  Hare  369,  (1847),  2  Ph.  266.  In  the  latter  case,  Wigram, 
V.-C,  applied  this  ruling  to  a  case  where  the  partnership  was 
intended  to  deal  exclusively  with  land.  Lord  Lindley,  in  his 
work  on  Partnership,  6th  ed.,  p.  89,  says  that  the  latter  case  goes 
a  long  way  towards  repealing  the  Statute  of  Frauds,  and  that 
it  is  difficult  to  reconcile  it  with  sound  principle  or  the  more 
recent  decision  of  Caddick  v.  Skidmore  (1857),  2  DeG.  &  J.  52. 
This  is  a  strong  adverse  comment,  but  yet  I  am  bound  to  treat 
the  decision  as  sound,  and  I  did  so  in  Oray  v.  Smith  (1889),  43 
Ch.  D.  208.  Whether  it  is  competent  for  the  Court  of  Appeal 
now  to  disturb  the  ruling  above  quoted,  or  whether  being  com- 
petent the  Court  would  be  willing  to  do  so,  is  not  for  me  to  say ; 
but  at  any  rate  I  must  take  the  ruling  to  be  established.'' 

In  the  7th  edition  of  Lindley  on  Partneirship,  p.  97,  it  is  said, 
referring  to  this  ruling:  **In  the  absence,  however,  of  any  deci- 
sion of  the  Court  of  Appeal  to  the  contrary,  the  law  on  the  point 
now  under  discussion  must  be  taken  to  have  been  correctly  stated 
in  Forster  v.  Hale  and  Dale  v.  Hamilton,  which  have  been  treated 
as  binding  authorities  in  the  most  recent  cases,*'  referring  to 
Oray  v.  Smith  and  In  re  De  Nichols,  De  Nichols  v.  Curlier, 

This  paragraph  does  not  appear  in  the  earlier  edition,  and 
has  been  added  since  these  cases  were  decided. 

My  conclusion  is,  that,  following  these  cases,  we  must  hold 
that  the  Statute  of  Frauds  is  not  an  answer  to  the  appellant's 
claim. 

I  would,  therefore,  reverse  the  judgment  appealed  from,  so 
far  as  it  dismisses  the  action  against  the  respondents  Hill  and 
Paget,  and  substitute  for  it  a  judgment  declaring  that  the  appel- 
lant is  entitled  to  one-third  of  the  proceeds  of  sale  of  the 
leases  to  the  respondents  Waines  and  Root,  and  for  an  account 
(if  the  parties  do  not  agree  as  to  the  amount),  and  to  judgment 
for  the  one-third  with  costs ;  and  dismiss  the  appeal  against  the 
judgment  in  favour  of  the  respondents  Waines  and  Root ;  and  I 
would  not  give  costs  of  the  appeal  to  any  of  the  parties. 
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Teetzel,  J. : — I  agree  with  the  judgment  of  the  learned  Chief 
Justice,  and  have  only  to  add  that  I  think  the  learned  trial 
Judge,  in  accepting  the  evidence  of  Paget  and  Hill  upon  what 
they  alleged  to  be  the  sole  object  of  putting  Mrs.  Leslie's  name 
in  the  leases,  could  not  have  had  in  mind  the  fact  that,  for  the 
purpose  of  accomplishing  that  object,  they  were  adopting  not 
only  a  very  absurd  method,  but  one  which,  as  men  of  intelligence 
and  of  more  than  ordinary  business  experience,  they  must  have 
known  was  giving  to  her,  clearly  and  unequivocally  upon  the  face 
of  the  leases,  rights  and  interests  in  common  with  them  as  a 
lessee,  or  the  fact  that  the  evidence  to  contradict  the  plain 
meaning  and  effect  of  the  leases  and  to  warrant  a  judgment  to 
deprive  her  of  the  rights,  should  be  as  clear  and  convincing  as 
would  be  required  in  an  action  to  reform  the  leases  by  striking 
her  name  out  as  one  of  the  lessees. 

It  is  not  conceivable  to  me  that,  in  an  action  to  reform  the 
leases  in  the  manner  suggested,  with  all  the  parties  present,  any 
Court  would,  upon  such  evidence  of  alleged  mistake  as  that  ad- 
duced here,  adjudge  that  the  leases  should  be  reformed  by  strik- 
ing out  Mrs.  Leslie's  name  as  a  lessee. 

The  leases  with  her  name  as  one  of  the  lessees  were  deliber- 
ately prepared  by  either  Paget  or  Hill,  and  it  was  not  until  after 
six  of  them  were  executed  by  the  lessors,  and  after  they  heard 
she  was  financially  involved  in  some  way,  that  it  occurred  to 
them  to  strike  it  out. 

If  this,  supported  by  the  evidence  of  the  plaintiff,  w^as  not 
enough  to  displace  any  claim  of  mutual  mistake,  it  is  hard  to 
conjecture  what  in  any  case  would  be  enough. 

I  think  it  is  generally  found  that  a  salutary  rule  in  weighing 
evidence  is  to  give  more  effect  to  a  person's  deliberate  acts  before 
a  dispute  arises,  which  are  consistent  with  his  opponent's  claim, 
than  to  evidence  given  by  him  after  the  dispute  arises  in  support 
of  a  position  inconsistent  with  the  claim  and  inconsistent  with 
the  prima  facie  effect  of  his  acts.  In  other  words,  a  person's 
unequivocal  acts  before  a  dispute  arises  are  generally  better  evi- 
dence of  his  real  attitude  towards  the  matters  in  controversy 
than  is  his  testimony  at  a  trial  supporting  an  inconsistent 
attitude. 
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I  also  think  that  the  learned  Judge  failed  properly  to  weigh         ^-  C. 
the  conflicting  evidence  of  four  disinterested  and  admittedly  re-         ^^^^ 
putable  witnesses,  upon  a  matter  pertinent  to  the  vital  question       Lesue 
in  the  case,  as  against  Hill's  denial.     Their  evidence  was  con-        httt. 
sistent  with,  while  Hill's  was  inconsistent  with,  the  prima  facie 
case  made  by  the  acts  of  Hill  and  Paget  in  having  the  six  leases 
executed  by  the  lessors  with  Mrs.  Leslie's  name  in  as  lessee. 

I  think  that,  under  these  circumstances  and  in  the  absence  of 
anything  to  discredit  any  of  those  witnesses,  or  to  shew  that  the 
memory  of  any  of  them  was  unreliable,  their  evidence  and  not 
Hill's  should  have  been  accepted. 

It  is  not  suggested  that  the  learned  trial  Judge  in  finding  that 
Hill's  evidence  should  be  credited  was  affected  by  the  manner 
and  demeanour  of  any  of  the  witnesses  who  appeared  before  him. 
So  that,  in  determining  this  appeal,  we  are  not  embarrassed  by 
the  objection  which  frequently  arises  when  the  conclusion  of 
the  trial  Judge  upon  the  credibility  of  a  witness  turns  on  man- 
ner and  demeanour;  and,  consequently,  if  we  are  convinced,  as 
we  are,  that  the  trial  Judge  has  erred  in  failing  to  give  due  effect 
to  strongly  preponderating  evidence  against  the  respondents 
Paget  and  Hill,  or  that  he  has  misapprehended  the  effect  of  such 
evidence,  it  is  our  duty  to  reverse  his  findings  and  direct  the 
proper  judgment  to  be  entered. 

In  this  respect  the  rule  adopted  in  Coghlan  v.  Cumberland, 
[1898]  1  Ch.  704,  and  Beal  v.  Michigan  Central  RM,  Co,  (1909), 
19  O.L.R.  502,  applies. 

RiDDELL^  J. : — The  Courts  have  a  strong  disinclination  to  set 
aside  a  finding  of  fact  which  has  been  made  by  a  tribunal  having 
the  advantage  of  seeing  the  witnesses.  I  cannot  agree  with  my 
brethren  that  this  is  a  case  for  reversal — ^but,  it  being  a  case  of 
fact  and  not  of  law,  no  good  end  would  be  attained  by  my  giving 
an  elaborate  judgment. 

I  would  dismiss  the  appeal  with  costs. 

Appeal  allowed  as  against  the  defendants  Hill  and 
Paget;  Riddell,  J.,  dissenting. 
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Held,  reversinfir  the  jud^^ent  of  a  Divisional  Court,  23  O.L.R.  331,  that 
there  was  no  reasonable  evidence  to  support  such  of  the  findings  of  the 
jury  as  Were  in  favour  of  the  plaintiff;  and  the  action  was  properly  dia- 
miaeed  by  Riddeli^  J. 

An  appeal  by  the  defendants  from  the  order  of  a  Divisional 
Court,  reversing  the  judgment  of  Riddell,  J.,  at  the  trial,  in 
favour  of  the  defendants,  and  directing  judgment  to  be  entered 
for  the  plaintiff  upon  the  findings  of  a  jury.  The  reasons  for 
judgment  of  Riddell,  J.,  and  of  the  Judges  in  the  Divisional 
Court  are  reported  in  23  O.L.R.  331. 

September  20.  The  appeal  was  heard  by  Moss,  C.J.O.,  Gar- 
row,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

C,  A.  Moss,  for  the  defendants,  argued  that  the  judgment  of 
the  trial  Judge,  dismissing  the  action,  was  properly  based  upon 
the  answers  of  the  jury;  and,  even  if  this  was  not  the  case,  he 
was  justified  in  finding  that  there  was  no  evidence  upon  which 
the  findings  of  the  jury  against  the  defendants  could  be  made. 
In  actions  of  this  kind,  it  is  the  province  of  the  jury  to  find 
the  facts,  and  that  of  the  Court  to  apply  the  law  to  the  facts  ss 
found.  In  this  case,  however,  the  Divisional  Court  have  prac- 
tically permitted  the  jury  to  find  the  law  in  defiance  of  the  facts. 
He  referred  to  Fewings  v.  Grand  Trunk  R,W.  Co.  (1909),  1 
O.W.N.  1 ;  and  relied  upon  the  reasons  of  the  learned  trial  Judge 
and  the  authorities  cited  by  him,  and  also  upon  those  referred  to 
by  the  learned  Judges  in  the  Divisional  Court,  who,  as  it  was  sub- 
mitted, were  in  error  in  their  application  of  these  cases  in  favour 
of  the  plaintiff. 

John  MacGregor,  for  the  plaintiff,  argued  that  the  answers  of 
the  jury  amounted  to  a  clear  finding  of  negligence  on  the  part  of 
the  defendants;  and,  even  if  this  were  not  the  case,  or  if  their 
answers  should  be  considered  contradictory  or  unintelligible,  that 
would  only  be  a  ground  for  a  new  trial,  which  is  not  asked  here. 
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He  referred  to  Forwood  v.  City  of  Toronto  (1892),  22  O.R.  351; 
Davies  v.  Mann  (1842),  10  M.  &  W.  546;  Rowan  v.  Toronto 
R.W.  Co.  (1899),  29  S.C.R.  717;  Sim  v.  City  of  Port  Arthur 
(1911),  2  O.W.N.  864;  Radley  v.  LoMon  and  North  Western 
R.W.  Co.  (1876),  1  App.  Gas.  754;  Badgeley  v.  Grand  Trunk 
R.W.  Co.  (1909),  14  O.W.R.  425;  and  other  cases  cited  by  him 
in  his  previous  argument  before  the  Divisional  Court,  23  O.L.R. 
331,  at  pp.  335,  336. 
MosSy  in  reply. 
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November  30.  Gabrow,  J.A.  : — The  case  is  in  this  Court  for 
the  second  time.  When  here  last,  the  occasion  was  an  appeal 
from  the  judgment  of  a  Divisional  Court  directing  a  new  trial, 
which  judgment  this  Court  aflSrmed :  see  21  O.L.R.  421. 

The  case  has  since  been  tried  a  second  time,  before  Riddell, 
J.,  who,  after  submitting  questions  to  the  jury,  dismissed  the 
action. 

The  questions,  with  their  answers,  were  as  follows : — 

**  (1)  Q.  Was  there  any  negligence  on  the  part  of  the  defen- 
dants which  caused  or  helped  to  cause  the  collision?  A.  Yes. 

*'  (2)  Q.  If  so,  what  was  the  negligence  (answer  fully)  ?  A. 
We  find  with  the  evidence  given  that  the  car  should  have  been 
stopped  in  a  shorter  distance. 

*'  (3)  Q.  Was  there  any  negligence  on  the  part  of  the  plain- 
tiff which  caused  or  helped  to  cause  the  collision  ?    A.  Yes. 

**  (4)  Q.  If  so,  what  was  the  negligence  (answer  fully)  ?  A. 
Might  have  exercised  a  little  more  care. 

**(5)  Q.  Notwithstanding  the  negligence  (if  any)  of  the 
plaintiff,  could  the  defendants,  by  the  exercise  of  reasonable 
care,  have  prevented  the  collision?    A.  Yes. 

**  (6)  Q.  If  so,  what  should  they  have  done  which  they  did 
not  do,  or  have  left  undone  which  they  did  (answer  fully)  ?  A. 
He  should  have  seen  the  man  sooner  and  sounded  his  gong  con- 
tinuously. 

**(7)  Q.  If  the  Court  should,  upon  your  answers,  think  the 
plaintiff  entitled  to  damages,  what  sum  do  you  propose  as  dam- 
ages!   A.  $1,200.'' 

The  point  of  view  of  Riddell,  J.,  is  well  expressed,  I  think,  in 
the  following  extract  from  his  judgment : — 
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**I  do  not  think  that  there  is  any  evidence  upon  which  the 
jury  could  properly  find  as  they  have  done  as  against  the  de- 
fendants; but,  assuming  that  the  findings  can  be  supported,  it  is 
apparent,  I  think,  that  all  the  acts  of  negligence  found  against 
them  were  of  such  a  character  that  the  jury  might  have 
found  them  as  primary  negligence.  Then  the  contributory  negli- 
gence found  took  place  at  the  same  time  as  the  negligences  of 
the  defendants — it  was  not  followed  by  any  act  of  negligence  on 
the  part  of  the  defendants  either  in  point  of  time  or  logically. 
The  negligence  of  the  plaintiff  was  a  contributory  act  up  to  the 
very  instant  of  the  accident — and,  consequently,  the  accident  was 
caused  by  concurrent  negligence  of  both  parties."  And  he  evi- 
dently founded  his  conclusions  in  law  upon  such  cases  as  Reynolds 
v.  Thovfias  Tilling  Limited  (1903),  19  Times  L.R.  539,  affirmed 
in  (1903),  20  Times  L.R.  57,  to  which  he  referred 
at  some  length.  And,  if  the  facts  really  were  as  he 
assumed  them  to  be,  no  one  could,  I  think,  quarrel  with  the  law 
as  applied  by  him,  which  indeed  might  be  called  elementary, 
namely,  that  where  there  is  negligence  on  one  side  and  concur- 
rent negligence  on  the  other,  both  continuing  down  to  and  con- 
tributing to  cause  the  injurious  act  complained  of,  there  can  be 
no  recovery. 

The  Divisional  Court,  however,  held  that  the  case  was  really 
one,  not  of  primary,  but  of  secondary  negligence,  in  not  avoiding 
the  consequences  of  the  plaintiff's  prior  negligence,  and  fell 
within  the  principle  as,  to  such  negligence  laid  down  in  Badley 
V.  London  and  North  Western  R.W,  Co.,  1  App.  Gas.  754;  and, 
reversing  the  judgment  of  Riddell,  J.,  gave  judgment  for  the 
plaintiff  for  the  amount  found  by  the  jury. 

The  real  difficulty  in  the  case  is,  in  my  opinion,  due,  not 
to  any  doubt  about  the  law,  which  is  fairly  well  settled  as  to  both 
classes  of  negligence,  but  about  the  facts. 

The  plaintiff,  by  his  pleadings,  alleged  two  and  only  two  acts 
of  negligence,  namely,  excessive  speed  and  failure  to  warn,  both 
of  which  were  negatived  by  the  findings  of  the  jury,  and  quite 
properly  so,  on  the  evidence. 

There  was  no  specific  allegation  of  any  act  of  negligence 
occurring  after  the  plaintiff  had  shewn  that  he  intended  to  cross 
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the  track;  but  the  learned  trial  Judge,  without  objection,  sub- 
mitted that  question  also  to  the  jury  in  these  words:  **Was  there 
anything  which  the  railway  could  have  done,  notwithstanding 
the  carelessness  on  the  part  of  the  plaintiff,  if  he  was  careless, 
to  have  prevented  the  accident?"  having  previously  pointed  out 
that  it  was  the  duty  of  the  motorman  to  keep  a  look-out,  in  these 
words:  **It  is  the  duty  of  the  motorman  to  keep  a  look-out,  a 
reasonable  look-out.  ...  A  motorman,  seeing  a  person  ap- 
proaching a  track,  has  a  right  to  believe  that  the  man  will  use 
ordinary  prudence,  and  if  there  is  nothing  to  indicate  that  the 
man  is  going  to  cross  the  track  in  the  face  of  his  car,  then  you 
will  ask  yourselves  whether  the  motorman  is  called  upon  in  the 
exercise  of  reasonable  care  to  suppose  that  that  man  is  going  to 
be  fool  enough  to  walk  in  front  of  his  car.  And  is  there  any 
evidence  here  that  this  motorman  ought  to  have  seen  that  this 
man  was  going  to  walk  in  front  of  his  car?"  And  it  is  evidently 
to  this  phase  of  the  case,  in  other  words,  to  the  secondary  rather 
than  to  the  primary  negligence,  which  they  negatived,  that  the 
jury  intended  their  second  and  sixth  answers  to  apply.  I,  there- 
fore, agree  with  the  view  of  the  learned  Chancellor  in  the  Divi- 
sional Court,  that,  if  the  plaintiflp  is  entitled  to  recover  at  all, 
it  can  only  be  in  respect  of  negligent  acts  occurring  after  the 
plaintiflp 's  own  negligence  became  apparent. 

These  answers  (2nd  and  6th)  contain  three  elements:  (1)  the 
motorman  should  have  seen  the  plaintiflp  sooner;  (2)  he  should 
have  stopped  the  car  sooner;  and  (3)  he  should  have  rung  the 
gong  continuously. 

The  question  of  the  gong  may  be  at  once  dismissed.  The 
evidence  is  overwhelmingly  against  the  idea  that  any  amount 
of  ringing  would  have  prevented  the  accident ;  and,  if  it  would 
not  have  done  that,  its  omission  cannot  be  said  to  have  in  any 
way  caused  or  contributed  to  the  accident.  The  unfortunate 
plaintiflp  is  shewn  to  be  very  deaf.  There  is  no  dispute  about  the 
fact  that  the  gong  was  rung,  and  rung  violently,  immediately 
before  he  stepped  on  the  track,  and  when  he  was  only  a  few  feet 
distant,  and  that  he  did  not  hear  it.  Nor  did  he  hear  the  shouts 
of  warning  addressed  to  him  at  about  the  same  time,  circum- 
stances which  clearly  shew  the  inconclusiveness,  and  I  had  almost 
said  the  absurdity,  of  this  particular  finding. 
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The  real  point  in  the  case  arises,  in  my  opinion,  wholly  upon 
the  other  two,  which,  notwithstanding  their  lack  of  definiteness,. 
I  assume  to  be  sufficiently  in  the  plaintiff's  favour  to  support 
the  judgment  which  he  now  has.  And  the  question  to  be  deter- 
mined is,  was  there  reasonable  evidence  proper  for  the  jury  ta 
justify  such  findings? 

The  burden  of  proof  was,  of  course,  upon  the  plaintiff.  He 
was  bound  to  incline  the  balance  in  his  favour  by  something 
more  than  a  mere  scintilla  of  evidence.  There  must  be  reasonable 
evidence;  such  evidence  as  would  justify  reasonable  men  in 
coming  to  the  conclusion  that  it  was  within  the  power  of  the 
motorman,  after  he  saw,  or  should  have  seen,  that  the  plaintiff 
probably  intended  to  cross  the  track  in  front  of  the  car,  to  have 
stayed  his  advance  and  thus  prevented  the  accident.  And  such 
evidence,  after  a  careful  and  indeed  anxious  consideration  of  the 
evidence,  I  am  quite  unable  to  find. 

About  the  plaintiff's  own  negligence  there  can,  under  the  cir- 
cumstances, be  no  doubt  whatever,  notwithstanding  the  exceed- 
ingly mild  yet  suflScient  terms  in  which  it  is  expressed  in  the 
4th  answer.  He  was  so  deaf  that  he  could  not  trust  his  ears  for 
defence ;  and  he  seems,  upon  the  evidence,  to  have  utterly  failed 
to  use  his  eyes,  but  kept  them,  as  the  witnesses  say,  turned  upon 
the  ground,  or,  as  he  says,  looking  only  in  the  wrong  direction, 
namely,  towards  the  south,  when  he  should  have  kept  a  look-out 
both  ways.  From  where  he  commenced  to  cross  the  street  to  the 
track  is  said  to  be  about  40  to  45  feet  on  the  oblique  course  which 
he  took.  He  was  going,  I  will  assume,  at  his  usual  pace,  which 
may  be  put  at  three  miles  an  hour,  although  one  of  the  witnesses, 
John  Cudmore,  says  he  was  apparently  running.  And  at  that 
pace  he  would  traverse  the  45  feet  in  about  10  seconds.  The 
motorman  says  he  saw  him  for  the  first  time  when  from  4  to  8 
feet  from  the  track.  It  is  not  suggested  that  he  did  not  at  once 
do  what  he  could  to  stop  the  car  then.  He  at  once  sounded  the 
gong  violently,  shouted  to  the  plaintiff,  and  applied  the  reverse. 
The  car  was  equipped  only  with  hand-brakes,  and  not  with  air ; 
but  no  point  is  made  apparently  of  faulty  equipment. 

What  is  said  is,  that  the  motorman  should  have  seen  him 
sooner;  but  the  point  at  which  he  should  have  seen  him  is  not 
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determined,  as  it  was  in  the  somewhat  similar  ease  which  came 
to  this  Court  and  afterwards  went  to  the  Supreme  Court,  of 
O'Leary  v.  Ottawa  Electric  B,W,  Co.  (1908),  partially  reported 
in  12  O.W.R.  469.  How  much  sooner  in  the  plaintiff 's  progress 
toward  the  track  should  the  motorman  have  seen  him  ?  Clearly 
only  at  the  point  at  which  it  became  reasonably  apparent  that 
the  plaintiff  intended  to  proceed  in  his  course  across  the  track. 
It  was  broad  daylight.  The  plaintiff,  to  outward  seeming,  was 
a  sober,  capable  man,  in  possession  of  his  senses.  The  car  was 
easily  within  his  line  of  vision;  and,  if  he  had  had  ordinary 
hearing,  he  could  have  heard  as  well  as  seen  it.  It  is  no  unusual 
thing,  as  every  one  knows,  for  one  desiring  to  cross,  to  approach 
quite  near  the  track  and  there  await  the  passing  of  a  car.  What 
was  there  to  shew  that  the  plaintiff  intended  to  pursue  a  differ- 
ent course,  under  such  obvious  circumstances  ?  Nothing,  appar- 
ently, except  the  circumstance  that  in  advancing  he  was  appar- 
ently not  looking  towards  the  car  but  towards  the  ground,  or  the 
west,  or  the  south,  as  different  witnesses  say.  But  it  did  not 
follow  that  he  had  not  looked  earlier  and  was  quite  aware  of  the 
approaching  car;  indeed,  his  failure  to  look  north  when  near 
the  track  pointed  quite  as  much  to  that  as  to  anything  else.  So 
that  it  is  exceedingly  diflScult  to  see  how  the  motorman  can  be 
blamed  in  proceeding  as  he  did  until  he  actually  saw  the  plain- 
tiff a  few  feet  away,  and  still  advancing,  when  he  gave  an  alarm 
by  gong  and  voice  which  would  have  stayed  any  one  but  one  so 
deaf  as  the  plaintiff  was,  and  otherwise  did  all  he  could  to  pre- 
vent the  collision. 

The  fact  is,  that  the  evidence  puts  the  plaintiff  very  much  in 
the  position  of  the  man  referred  to  by  Lord  Cairns  in  Dublin 
Wicklow  and  Wexford  R.W.  Co,  v.  Slattery  (1878),  3  App.  Cas. 
1155,  at  p.  1166,  as  one  who  should  fairly  be  regarded  as  the  sole 
author  of  his  unfortunate  injury,  by  running  into  the  car 
rather  than  having  it  run  into  him. 

I  would  allow  the  appeal  and  dismiss  the  action,  both  with 
costs. 

MEREorrH,  J.A. : — The  dismissal  of  this  action,  at  the  trial, 
was,  in  my  opinion,  right ;  and  the  judgment  of  the  Divisional 
Court  erroneous ;  which  I  think  can  be  demonstrated. 


O.A. 
1911 

Jones 

17. 

Toronto 

AND    YOBK 

Radial 
R.W.  Co. 

Garrow,  J.A. 


Digitized  by  VjOOQIC 


164 


ONTARIO  LAW  REPORTS. 


[vol. 


CA. 
1911 

Jones 

V. 

Toronto 

AND  York 

Radial 

R.W.  Co. 

Mendith.  J.  A. 


No  reasonable  fault  can  be  found  with  the  expressions  of 
opinion,  given  in  the  Divisional  Court,  as  to  the  duty  of  persons 
operating  a  railway  along  the  surface  of  a  public  road;  but 
fault  ^hould  be  found,  I  think,  with  the  failure  to  give  expression 
to  the  corresponding  duty  of  others  also  using  the  highway,  for 
the  expressions,  as  to  the  duty  of  the  railway  company, 
apply  at  least  equally  to  all  persons  making  use  of 
such  a  road;  care  is  as  much  the  duty  of  the  one 
as  the  other;  and  the  common  expression,  the  greater 
the  danger  the  greater  the  care,  applies,  not  to  one  side  alone, 
but  to  all  alike ;  and  I  am  quite  unable  to  agree  in  the  proposi- 
tion that  all  persons  have  a  right  equal  to  that  of  the  railway 
company  to  occupy  'that  part  of  the  highway  where  the  com- 
pany's tracks  are  laid;  that  would  render  the  purpose  of  such 
railway — rapid  transportation — unattainable,  and  would  be  op- 
posed to  the  natural  law  of  self-preservation ;  if  one  on  foot,  or 
in  a  vehicle,  or  otherwise,  making  lawful  use  of  the  highway, 
could  saunter  at  will  across  or  along  the  tracks,  obliging  the 
drivers  of  the  company's  cars  to  be  constantly  stopping  or  slow- 
ing down  to  avoid  any  infringement  of  such  rights,  rapid  tran- 
sit would  be  impossible,  the  purposes  of  the  railway  would  be 
practically  destroyed.  The  very  necessity  of  the  thing  requires 
that  the  company's  cars  should  have  the  right  of  way,  and  that 
those  driving,  or  walking,  along  the  tracks,  or  even  crossing 
them  only,  should  take  reasonable  care' to  clear  the  way  for  the 
passage  of  the  cars.  One  on  foot  can  stop,  or  turn  in  any  direc- 
tion, almost  instantaneously;  and  any  one  driving  can  do  so 
speedily ;  but  not  so  with  the  cars,  they  cannot  move  except  upon 
the  rails,  they  can  but  go  ahead  or  back  up  on  them ;  and  it  takes 
some  time  to  stop  them,  and  a  longer  time  to  reverse  their  move- 
ment. It  would  reduce  to  a  farce  the  railway  service,  for  the 
benefit  of  the  public,  if  the  right  of  way  were  not  accorded  to  the 
cars ;  which,  as  I  have  before  mentioned,  the  law  of  self-preserva- 
tion makes  necessary.  Such  a  right  of  way  is  in  fact  provided 
for  in  the  provincial  enactment  respecting  electric  railways:  see 
R.S.0. 1897,  ch.  209,  sec.  40. 

It  is,  of  course,  only  natural  that  Judges  and  jurors  should 
acquire  one-sided  views  respecting  such  matters  as  those  in 
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question  in  this  action;  we  have  only  one-sided  experiences  of 
them;  daily  we  suffer  more  or  less  the  inconvenience  of  rapid 
transit  cars  running  on  the  surface  of  the  highway ;  few,  if  any, 
of  us  have  had  any  kind  of  experience  from  the  other  point  of 
view ;  indeed,  one  might  reasonably  think  that  no  one  should  be 
deemed  qualified  to  try  such  a  case  as  this,  or  sit  in  appeal  from 
one  who  has  tried  it,  without  having  had,  at  the  very  least,  the 
experience  gained  by  accompanying  the  driver  of  a  car  through 
his  whole  route.  What  can  one  who  has  never  had  even  that 
fleeting  experience,  or  perhaps  has  never  even  driven  a  horse 
through  a  crowded  street,  really  know  about  such  things?  We 
may  ** bless*'  the  drivers  of  cars  frequently,  but  how  much  better 
reason  have  the  drivers  of  cars,  more  frequently  and  more  fer- 
vently, to  ** bless''  us.  I  shall  certainly  try  to  remember  my  short- 
coming in  these  respects  in  dealing  with  this  case ;  to  look  at  it,  as 
well  as  I  can,  from  both  points  of  view. 

The  facts  are  simple,  and  there  can  be  no  serious  doubt  as 
to  them.  The  plaintiff,  a  deaf  man,  proceeded  to  cross  the  de- 
fendants' railway  track,  with  his  head  down,  and  without  look- 
ing either  way  for  any  cars  that  might  endanger  his  passage  over 
the  track.  He  and  his  two  sons  testified  that,  before  he  started  to 
cross  the  road,  he  and  they  looked  and  saw  the  car  which  caused 
his  injury  standing  at  the  siding  above  Balliol  street,  where  cars 
going  in  opposite  directions  usu<ally  passed  one  another,  the  de- 
fendants' track  being  a  single  one;  the  siding  is  550  feet  from 
the  place  of  the  accident ;  it  is  put  beyond  any  question  that  the 
car,  after  leaving  the  siding,  stopped  at  Balliol  street  to  take  on  a 
passenger,  and  was  to  stop  at  the  next  street  to  take  on  passengers 
who  were  awaiting  it  and  because  it  was  a  regular  stopping 
place,  and  so  necessarily  was  proceeding  at  a  moderate  rate  of 
speed  when  the  collision  between  man  and  car  occurred.  It, 
therefore,  follows  that,  if  the  plaintiff,  or- his  sons,  saw  the  car 
standing  at  the  siding,  they  must  have  looked  some  time  before 
the  plaintiff  proceeded  to  cross  the  street.  It  is  quite  out  of  the 
question  that  the  car  could  have  come  from  the  siding,  and  have 
stopped  at  Balliol  street,  whilst  the  plaintiff  was  crossing  the 
street  only.  It  is,  therefore,  very  plain  that  the  jury  were  right 
in  finding  the  plaintiff  guilty  of  contributory  negligence ;  if  they 
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had  found  otherwise,  there  would,  in  my  opinion,  have  been  no 
reasonable  evidence  to  support  their  finding. 

The  specific  grounds  of  action  •alleged  by  the  plaintiflf  in  his 
statement  of  claim  were  excessive  speed  and  failure  to  sound 
the  gong;  but  the  evidence  was  ovetwhelmingly  against  him  in 
these  respects;  and  he  failed  with  the  jury  as  to  each  of  them. 
Then  it  was  sought  to  make  out  a  case  of  ability  to  have  avoided 
injuring  the  man,  notwithstanding  his  negligence,  and  failure  to 
do  so ;  but  in  that  respect  I  quite  agree  with  the  trial  Judge  that 
there  was  no  reasonable  evidence  to  support  a  finding  for  the 
plaintiff  upon  it,  if  it  can  be  said  that  there  really  is  any  such 
finding.  The  jury  found  that  the  defendants  were  guilty  of 
negligence,  causing  or  helping  to  cause  the  collision,  in  this,  that 
**the  car  should  have  been  stopped  in  a  shorter  distance;"  and 
they  also  found  that,  notwithstanding  the  plaintiff  ^s  negligence, 
the  defendants  could,  by  the  exercise  of  reasonable  care,  have  pre- 
vented the  collision;  that  the  driver  should  have  seen  the  man 
sooner  and  sounded  his  gong  continuously. 

Some  confusion  has  arisen  from  the  way  in  which  the  plain- 
tiff statied  his  case  in  the  pleadings,  the  form  in  which  the  ques- 
tions were  asked,  and  the  answers  of  the  jury ;  it  was  necessary 
to  frame  the  questions  in  some  such  maimer  as  they  were  put, 
owing  to  the  issues  as  to  sounding  the  gong  and  excessive  speed ; 
but,  these  issues  having  been  found  against  the  plaintiff,  but  for 
the  additional  question  raised  at  the  trial  as  to  the  driver's 
failure  to  see  the  plaintiff  sooner,  the  verdict  should  have  been 
in  the  defendants'  favour  on  the  queErt;ion  of  primary  negligence; 
and  the  decks  would  have  been  cleared  for  the  single  question, 
whether,  notwithstanding  the  plaintiff's  negligence,  the  defen- 
dants could,  by  the  exercise  of  ordinary  care,  have  avoided  in- 
juring him,  there  being  obviously  negligence  on  his  part  causing 
the  injury;  so  that  the  answers  would  have  been,  no  negli- 
gence on  the  part  of  the  defendants  causing  the  injury^ 
negligence  on  the  part  of  the  plaintiff  causing  it,  but,  if 
the  evidence  warranted  such  a  finding,  that,  notwithstanding 
such  negligence,  of  the  plaintiff,  the  defendants,  by  the  exercise 
of  ordinary  care,  might  have  avoided  the  injury.  The  question, 
raised  at  the  trial,  of  negligence  in  failing  to  see  the  man  and  so 
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miming  him  down,  however,  prevented  that  mode  of  dealing  with 
the  case ;  and  the  finding  that  there  was  snch  negligence  was  a 
finding  of  primary  negligence  of  the  same  character  as  not 
sounding  the  gong  and  running  at  excessive  speed;  if  the  find- 
ings had  been  that,  after  seeing  the  man  and  his  danger,  there 
had  been  neglect  to  sound  the  gong,  an  entirely  different  case 
would  have  been  presented,  one  of  ultimate  negligence;  know- 
ledge of  imminent,  but  avoidable,  danger  gives  rise  to  a  new  duty, 
a  duty  to  even  a  tresi)a8ser,  and  failure  to  take  reasonable  care 
to  avert  the  danger  gives  rise  to  a  new  cause  of  action,  if  not 
averted ;  but  it  was  not  found,  or  alleged,  that  such  was  the  case ; 
and  so  the  sixth  answer  is  met  by  the  finding  of  contributory 
negligence;  and  there  is  no  evidence  whatever  that,  after  the 
driver  saw  the  man  and  the  peril  he  was  in,  he  could,  by  the 
exercise  of  ordinary  care,  have  avoided  the  injury:  the  whole 
evidence  points  to  his  having  then  done  all  that  reasonably  could 
be  expected,  or  done,  to  prevent  it. 

And  in  cases  where  there  is  some  such  evidence,  Judges  and 
juries  ought  to  take  care  not  to  deal  with  it  in  a  one-sided  man- 
ner ;  to  remember  that  it  would  be  absurd  for  a  driver  to  stop  his 
car  for  every  one  who  may  be  crossing  the  street,  or  otherwise 
approaching  the  track;  if  there  is  nothing  to  indicate  the  con- 
trary, it  may  be  taken  for  granted  that  the  law  of  self-preserva- 
tion will  prevent  them  putting  themselves  in  collision  with  a  run- 
ning car,  that  they  will  stop  or  turn  aside  in  time,  as,  generally 
speaking,  is  always  done ;  whilst,  if  there  is  anything  to  indicate, 
from  blindness,  deafness,  absent-mindedness,  or  any  other  cause, 
obliviousness  to  the  danger,  prompt  and  energetic  steps  must  be 
taken  to  avert  it.  In  this  case,  there  was  no  evidence  of  such 
obliviousness,  on  the  plaintiff's  part,  until  he  was  quite  near  to 
the  track;  and  then  everything  seems  to  have  been  done  that 
<;ould  have  been  done  to  save  him  from  injury,  and  there  is  no 
evidence  to  the  contrary ;  but  his  failure  to  look  and  his  inability 
to  hear  prevented  it.  So,  too,  it  must  be  borne  in  mind  that  the 
plaintiff  was  not  the  only  object  requiring  the  driver's  attention; 
he  had  many  things  to  do,  and  to  look  out  for,  besides. 

There  is  no  evidence  that,  after  the  plaintiff's  danger  became 
apparent  to  the  driver,  he  could  have  stopped  the  car  in  a  shorter 
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distance  than  that  in  which  it  was  stopped,  or  short  of  striking 
the  man,  or  that  he  failed  to  do  anything  that  could  have  been 
done  to  stop  it  as  quickly  as  possible. 

Moss,  C.J.O.,  Maclaren    and  Magee,  JJ.A.,  concurred. 

Appeal  allowed. 


D.O. 

1911 

Nov.  29 
Dec.    2. 


[DIVISIONAL  COURT.] 

Re  Burns  and  Hall, 

Mines  and  MineraU — Mining  Act  of  Ontario,  1908,  sec.  78 — Time  for  Per- 
formance of  Work  on  Mining  Claim — Commencement  and  Expiry  of 
Periods — **The  Three  Months  Immediately  Folloxoing  the  Recording** 
— Restaking — Adoption  of  Staking  of  Former  Holder  of  Claim — 
Failure  to  Shew  Abandonment. 

"The  three  months  immediately  following  the  recording,"  during  which 
the  recorded  holder  of  a  mining  claim  is  to  perform  thirty  days*  work 
thereon,  according  to  sec.  78  of  the  Mining  Act  of  Ontario,  8  Edw.  VLI. 
ch.  21,  begins  to  run,  not  on  the  day  of  the  recording,  but  on  the  next  day 
thereafter. 

The  disputant,  who  staked  and  recorded  mining  claims  on  the  7th  Septem- 
ber, 1^09,  and  did  the  thirty  days*  work  within  the  three  months,  but 
did  not  do  the  sixty  days'  work  required  by  the  statute  to  be  done  within 
the  year  following  the  expiration  of  the  three  months,  restaked  on  the 
7th  December,  1910,  deeming  that  the  year  had  expired  and  that  the 
land  was  open.  The  respondents  staked  the  same  claims  on  the  8th 
(December: — 

Held,  that  both  the  restaking  by  the  disputant  and  the  staking  by  the 
respondents  were  properly  disallowed  by  the  Mining  'Commissioner — 
the  former  on  the  construction  of  the  statute;  and  the  latter  because 
the  claims  were  not  abandoned,  and  the  respondents  had  no  right  to 
appropriate  the  stakes  planted  by  the  disputant  and  to  adopt  as  their 
work  the  blazing  of  the  lines  by  him. 

An  appeal  by  George  Burns,  the  disputant,  and  a  cross-ap- 
peal by  Joseph  Hall  and  others,  the  respondents,  from  a  decision 
of  the  Mining  Commissioner  of  the  3rd  July,  1911. 

George  Burns,  the  disputant,  staked  and  recorded  five  min- 
ing claims,  1931-P,  1932-P,  1933.P,  1934-P,  and  1935-?,  in  the 
Porcupine  Mining  Division,  on  the  7th  September  1909,  and 
did  the  thirty  days'  assessment  work  required  by  the  statute 
(the  Mining  Act  of  Ontario,  8  Edw.  VII.  ch.  21,  sec.  78(1) 
(a))  to  be  performed  within  the  three  months  immediately 
after  the  staking.     He  began  to  do  the  sixty  days'  work  re- 
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quired  by  the  statute  (sec.  78(l)r  (6))    tojbe  performed  within         D.  C. 
the   year   following   the   expiration   of   the   three   months   im-         ^^^^ 
mediately  following    the    staking;    but,    owing    to    the    large     RbBubns 
number    of    miners    and    prospectors    in      Porcupine     doing        uall. 
assessment  work  as  well  as  prospecting,  the  dealers,  who  were 
accustomed  to  supply  provisions  to  the  miners  and  prospectors, 
were  unable  to  supply  the  demand  for  provisions,  with  the  result 
that  Burns  was  unable  to  perform  the  sixty  days'  work  required 
by  the  statute. 

The  respondents,  believing  that  Burns  would  be  unable  to 
complete  the  assessment  work,  pitched  a  tent  and  camped  therein 
on  the  side  of  the  trail  leading  to  the  claims — along  which  Burns, 
going  to  and  coming  from  the  nearest  post-oflSce,  must  pass. 
They  engaged  Burns  in  conversation,  and  ascertained  the  diflS- 
culties  that  he  was  encountering  in  procuring  provisions  to  sup- 
ply the  men  whom  he  proposed  to  employ  to  do  the  assessment 
work. 

Burns,  realising  his  inability  to  perform  the  assessment  work 
within  the  time  limited,  started  out  on  the  7th  December,  1910, 
and  restaked  the  claims.  Four  of  the  respondents  started  out  on 
the  night  of  the  7th,  reaching  the  claims  at  midnight,  and  pro- 
ceeded to  stake  on  the  morning  of  the  8th  in  the  most  hurried 
manner,  following  the  snow-shoe  trails  of  Burns  where  he  had 
staked  on  the  7th,  leaving  two  of  their  number  asleep  in  the 
tent.  It  was  one  minute  past  twelve  o'clock,  midnight,  when  they 
staked  one  claim,  and  five  minutes  past,  when  they  staked  the 
adjoining  claim,  the  original  discoveries  being  very  close  to  the 
line  dividing  the  two  claims. 

Bums  disputed  the  staking  of  the  respondents,  and  the 
respondents  disputed  the  restaking  of  Burns,  before  the 
Mining  Recorder ;  and  the  disputes  were,  by  consent,  transferred 
to  the  Mining  Commissioner,  who  heard  the  parties  on  the  16th 
May,  1911,  and  delivered  his  judgment  on  the  3rd  July,  1911, 
allowing  the  disputes  of  the  disputant  involving  the  cancellation  of 
the  respondents'  claims,  and  allowing  the  disputes  of  the  respond- 
ents to  the  application  of  the  disputant  to  have  his  own  stak- 
ings  recorded.  The  Commissioner  found  the  claims  recorded  in 
the  names  of  the  respondents  invalid,  and  directed  them  to  be 
12 — xjnr.  O.L.B. 
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D-C.        cancelled.    He  found  the  stakings  made  by  the  disputant  upon 
^^^^         the  same  lands  and  the  applications  on  file  in  the  recording 
Rb  Bxtbnb     ofiSce  also  invalid,  and  directed  them  to  be  cancelled.  From  this 
^^^        decision  the   disputant   appealed,    and   the   respondents  cross- 
appealed. 

November  29.  The  appeal  and  cross-appeal  were  heard  by 
a   Divisional    Court   composed   of   Boyd,    C,    Latchpobd  and 

MiDDLETON,  J  J. 

M.  K.  Cowan,  K.C.,  for  the  disputant.  The  lands  in  question 
became  open  on  the  7th  December;  and,  therefore,  the  disput- 
ant's stakings  were  valid,  and  so  took  precedence  over  and  shut 
out  the  stakings  of  the  respondents.  The  day  of  the  recording 
of  the  claims  should  be  included  in  the  time  allowed  for  the  per- 
formance of  the  work  under  sec.  78  of  the  Mining  Act  of  Ontario, 
ch.  21  of  8  Edw.  VII.,  which  provides  that  thirty  days' 
work  must  be  done  **  during  the  three  months  immediately  fol- 
lowing the  recording.*'  Section  84  reopens  the  lands  automatic- 
ally to  restaking  as  soon  as  default  occurs  in  the  performance 
of  the  work.  The  words  ''immediately  following"  refer  to  the 
creation  of  a  term,  not  the  limiting  of  a  time :  Lester  v.  Garland 
(1808),  15  Ves.  248;  In  re  North,  [1895]  2  Q.B.  264.  The  re- 
cording was  a  judicial  act ;  and,  therefore,  the  time  commenced  to 
run  instanter:  Re  Sinclair  (1908),  12  O.W.R.  138. 

J.  J.  Gray,  for  the  respondents.  The  lands  were  not  open 
until  the  8th  December,  and  so  the  disputant's  stakings  and  his 
claims  founded  upon  them  are  invalid.  The  time  begins  to  run 
only  on  the  day  next  after  the  recording.  The  words  **  imme- 
diately following"  refer  to  a  period  of  time  and  not  to  the 
creation  of  a  term :  In  re  North,  [1895]  2  Q.B.  264.  The  record- 
ing is  not  a  judicial  act,  but  merely  a  ministerial  one:  Munro 
V.  Smith  (1906),  8  O.W.R.  452,  542,  and  (1907),  10  O.W.R.  97. 

Cowan,  in  reply. 

J.  J.  Gray,  for  the  respondents  on  their  cross-appeal.  The 
staking  by  the  respondents  was  sufiicient  to  comply  with  sees. 
54  to  58  of  the  Act:  St,  Laurent  v.  Mercier  (1903),  33  S.C.R, 
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314;  Wheelden  v.  Cranston  (1905),  12  B.C.R.  489:  Crossley  v.  ^0. 

Scanlan  (1910),  15  B.C.R.  223;  MUler  v.  Taylor   (1881),  6  Col.  ^ 

41;  Oelinas  v.  Clark  (1901),  8  B.C.R.  42.  ReBubns 


AND 

Hall. 


At  the  close  of  the  respondents'  argument  upon  the  cross-ap- 
peal, the  judgment  of  the  Court  thereon  was  delivered  by  Boyd, 
C. : — On  the  cross-appeal,  there  is  no  ground  shewn  for  disturb- 
ing the  decision  of  the  Mining  Commissioner,  who  is  familiar 
with  all  this  mining  law.  There  are  two  lines  of  cases :  one  deal- 
ing with  the  situation  where  the  claimant  on  restaking  adopts 
his  own  old  posts;  the  other,  where  he  finds  on  the  ground 
posts  used  in  staking  an  abandoned  claim.  But  the  Commis- 
sion thought  this  case  different  from  either  of  these,  because 
here  the  claims  were  not  abandoned,  and  the  respondents  had 
no  right  to  appropriate  the  stakes  planted  by  the  disputant,  and 
to  adopt  as  their  work  the  blazing  of  the  lines  by  him.  On  the 
question  of  the  construction  of  the  Act,  we  shall  have  to  reserve 
judgment. 

December  2.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.  : — ^We  reserved  the  question  as  to  the  meaning  of  the 
words  used  in  the  Mining  Act,  1908,  ch.  21,  sec.  78,  which  pro- 
vides that  "the  recorded  holder  of  a  mining  claim  shall  per- 
form thereon  work  .  .  .  during  the  three  months  immediately 
following  the  recording,  to  the  extent  of  thirty  days,"  etc.  What 
is  meant  by  "the  three  months  immediately  following  the  re- 
cording?" That  is,  does  the  time  begin  to  run  on  the  day  of 
the  recording  or  from  the  next  day  thereafter? 

I  think  the  words  "immediately  following"  are  synonymous 
with  "next  after,"  referring  (in  the  words  of  the  Act  later  used) 
to  "a  period  of  time"  and  not  to  the  creation  of  a  term.  In 
other  words,  the  Act  does  not  provide  for  an  extension  of  time 
within  which  the  work  may  be  done,  but  for  the  limitation  of  a 
period  for  the  doing  of  the  required  work.  This  falls  within 
what  is  said  to  be  the  well-established  rule,  that,  when  a  par- 
ticular time  is  given  from  a  certain  date  within  which  an  act  is 
to  be  done,  the  day  of  the  date  is  to  be  excluded :  Mathew,  L. J., 
in  Ooldsmiths'  Co.  v.  West  Metropolitan  R,W,  Co,,  [1904]  1 
K.B.  1,  at  p.  5. 
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D. 0.  Here  the  particular  time  is  ''three  months,*'  and  the  particu- 

^^^^         lar  date  for  the  computation  is  the  three  months  next  after  the  day 

ReBubns     of  recording.   Considering  that  the  failure  so  to  do  the  work  in- 

j^^        volves  forfeiture,  the  usual  method  of  construction  is  to  exclude 

the  day  from  which  the  period  is  to  run,  so  as  to  give  as  long  a 

time  as  possible :  In  re  North,  [1895]  2  Q.B.  264,  at  p.  270. 

The  matter  appears  to  be  admirably  put  in  language  which 

'  I  adopt  from  an  Irish  case  in  point,  Miller  v.  Wheatley  (1891), 

28  L.R.  Ir.  144,  154.    The  ** three  months''  is  **a  collective  or 

aggregate  space,"  and  the  "space  is  reckoned,  not  from  a  point 

of  time,  but  from  an  act." 

The  wording  in  the  Irish  case  was,  **next  after,"  which  is,  I 
think,  the  exact  equivalent  of  ** immediately  following."  Indeed 
"following,"  per  se,  would  probably  mean,  in  statutory  usage, 
"next  after"  (see  19  Cyc.  p.  1083,  sub  voce  "follow.")  Here 
that  is  emphasised  by  the  word  "immediately." 

I  think,  for  these  reasons,  that  the  Commissioner  was  right, 
and  this  appeal  should  be  dismissed. 

As  we  have  dismissed  the  cross-appeal,  it  will  be  well  to  let 
each  party  bear  his  own  costs. 


Dec.    4. 


[MIDDLETON,  J.] 

1911  Parsons  v.  City  op  London. 


Municipal  Corporation — Sale  of  \funicipal  Lands — City  Hall  Property — 
Market  Place — Change  of  Site — Powers  of  Municipality — Authority  to 
Sell — 1  Geo.  V.  ch.  95,  sec.  10(0.) — Interpretation — Evidence — Draft 
Bill  and  Notices — Position  of  Council  in  Making  Sale — Trustees — Pre- 
cautions— Bona  Fides — Reasonable  Grounds, 

Land  purchased  by  the  Corporation  of  the  Town  of  London  in  1852,  for  the 
purpose  of  enlarging  the  market  place,  was  conveyed  to  the  corporation 
in  fee,  no  trust  or  purpose  being  indicated  in  the  conveyances.  In  1853, 
the  town  council  changed  their  plan,  and  erected  upon  the  front  part 
of  the  land  so  purchased  a  town  hall,  at  the  same  time  using  other  land 
— purchased  for  a  town  hall  site  as  well  as  to  enlarge  the  market  place — 
for  market  purposes  only: — 

Semhle,  that  the  change  was  within  the  municipal  powers. 

Kennedy  v.  City  of  Toronto   (1888),  12  O.R.  211,  specially  referred  to. 

In  January,  1911,  a  bank  made  an  offer  of  $100,000  for  "the  city  hall 
property,  having  a  frontage  of  110  feet  on  Richmond  street  by  a  depth 
of  110  feet  to  the  market  square."  This  description  included  land  to 
the  rear  of  the  city  hall,  which  was  in  fact  part  of  the  market  square, 
but  had  come  to  be  regarded  as  city  hall  property: — 
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Held,  that  the  corporation  were  authorised  by  1  Geo.  V.  ch.  95,  sec.  10(0.), 
to  sell  this  land. 

Held,  also,  that  the  draft  of  the  bill  upon  which  this  Act  was  founded  and 
the  notices  published  were  not  admissible  in  evidence  to  aid  in  the  inter- 
pretation of  the  Act. 

The  corporation  contracted  to  sell  the  land  to  the  bank  at  the  price  named ; 
and  in  this  action  the  sale  was  attacked  as  having  been  made  by  the 
city  council,  who  were  said  to  occupy  a  fiduciary  position,  without  the 
observance  of  the  precautions  that  ought  to  be  taken  by  trustees: — 

Held,  that  all  the  rules  of  equity  with  reference  to  the  conduct  of  trustees 
cannot  be  applied  to  a  municipal  council  in  the  exercise  of  its  statutory 
powers;  and  there  is  no  warrant  in  law  or  in  equity  for  the  contention 
of  the  plaintiff,  that,  when  the  Legislature  has  said  that  these  lands 
may  be  sold  by  the  city  corporation  "at  such  price  and  upon  such 
terms  as  the  Council  of  the  Corporation  may  deem  expedient,*'  the 
Court  can  add  to  this,  "provided  such  sale  is  by  public  auctiod  or  by 
tender  after  due  advertisement,  and  not  in  a  private  way,  but  only 
after  adequate  steps  have  been  taken  to  ensure  competition." 

Phillips  V.  City  of  Belleville  (1905),  9  O.L.R.  732,  and  Bowes  v.  City  of 
Tot  onto   (1858),  11  Moo.  P.C.  463.  discussed. 

And  heldj  upon  the  evidence,  that  the  sale  was  made  in  good  faith,  and  the 
council  not  only  had  reasons  which  they  might  reascmably  consider  good 
and  suflBcient  to  justify  their  action,  but  acted  with  prudence,  pro- 
priety, and  wisdom ;  and,  therefore,  the  sale  should  be  upheld. 

Phillips  v.  City  of  Belleville   (1906),  11  O.L.R.  256,  259,  followed. 

Action  by  John  M.  Parsons,  on  behalf  of  himself  and  all  other 
ratepayers  of  the  City  of  London,  for  a  declaration  that  the  de- 
fendants the  Corporation  of  the  City  of  London  were  not  en- 
titled to  sell,  convey,  or  in  any  way  alienate  a  portion  of  the 
market  square  and  arcade  which  they  had  contracted  to  sell  to 
the  defendants  the  Royal  Bank  of  Canada. 

November  20.  The  action  was  tried  before  Middleton,  J., 
without  a  jury,  at  London. 

Sir  George  C.  Gibbons,  K.C.,  and  C.  G.  Jarvis,  for  the  plain- 
tiff. 

T.  G,  Meredith,  K.C.,  for  the  defendants  the  Corporation  of 
the  City  of  London. 

/.  J5.  McKillop,  for  the  defendants  the  Royal  Bank  of  Can- 
ada. 


.Middleton.  J. 
1911 

Pabsons 

'City  OF 
London. 


December  4.  Middleton,  J. : — The  block  bounded  by  Dun- 
das,  Richmond,  King,  and  Talbot  streets  contained  ten  lots,  Nos. 
11-15  on  the  south  side  of  Dundas  street,  and  lots  11-15  on  the 
north  side  of  King  street. 

In  1846,  the  owners  of  lots  12-14  on  each  street  conveyed  the 
rear  55  ft.  of  each  of  these  six  lots  to  **The  President  and  Board 
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of  Police  of  London  and  their  successors  in  office,"  in  trust  for 
the  purpose  of  a  public  market  and  such  other  public  purposes 
connected  therewith  as  such  Board  may  deem  meet." 

These  conveyances  appear  to  have  been  a  gift,  as  the  memorial 
registered  states  a  nominal  consideration  of  five  shillings  in  each 
conveyance. 

The  plot  so  conveyed  would  be  a  land-locked  parcel  in  the 
centre  of  the  block.  Access  to  this  parcel  was  provided  by  the 
conveyance  of  two  narrow  strips,  7  ft.  and  13  ft.  wide,  adjoin- 
ing the  boundary  of  lots  11  and  12,  from  the  north-east  angle 
to  the  south  side  of  Dundas  street. 

These  conveyances  contained  a  provision  that,  '*if  at  any 
time  thereafter  a  lane  or  street  shall  be  opened  from  the  market 
square  through  lot  number  11  on  the  north  side  of  King  street  to 
Richmond  street,"  the  land  should  revert  to  the  grantor. 

This  20-foot  lane,  though  affording  access  to  the  market 
square  as  it  then  existed,  was  manifestly  quite  inadequate,  par- 
ticularly when  it  is  realised  that  only  7  feet  of  the  south  end 
abutted  the  market  square — the  remaining  13  feet  faced  the 
lands  to  the  rear  of  the  city  hall,  to  which  the  city  had  then  no 
title.  The  provision  in  the  conveyance  just  quoted  indicates 
that  from  the  first  it  was  regarded  as  a  temporary  arrangement 
only. 

In  1852,  the  municipal  council  took  up  the  market  question. 
On  the  20th  July,  a  resolution  was  passed  calling  upon  a  commit- 
tee theretofore  appointed  to  report  on  certain  improvements  to 
the  market  place,  *'to  further  report  on  the  feasibility  of  enlarg- 
ing the  said  market  place  by  extending  the  same  to  Richmond 
street."  On  the  26th  July,  the  committee  reported  that  the 
market  site  was  **  quite  inadequate  for  a  market  place,  from  the 
great  increase  of  business  transacted  thereon,"  and  recommend- 
ed the  purchase  of  certain  lands,  not  specifically  described,  but, 
no  doubt,  being  the  parcel  between  the  eastern  end  of  the  market 
square  and  Richmond  street,  at  £17.10  per  foot.  This  report 
was  adopted,  and  on  the  same  day  a  resolution  authorising  the 
purchase  of  this  parcel  was  carried. 

On  the  9th  August,  1852,  this  parcel  was  conveyed  to  the 
city  in  fee,  no  trust  or  purpose  being  indicated  in  the  convey- 
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ances.  The  parcel  so  acquired  was  110'  x  110',  title  being  made 
by  a  number  of  conveyances,  as  the  parcel  had  been  much 
subdivided.  It  consisted  of  the  rear  55  feet  of  lot  11  south  of 
Dundas  street  and  the  rear  55  feet  of  lot  11  north  of  King  street. 
The  total  cost  would,  at  the  price  given,  be  £1,925. 

On  the  25th  September,  a  by-law  to  raise  the  sum  of  £2,000 
for  the  enlargement  of  Covent  Garden  Market  was  read  and 
directed  to  be  published.  No  doubt,  this  is  the  by-law  finally 
passed  in  January,  1853,  as  No.  29.  This  is  a  debenture  by- 
law, authorising  the  raising  of  £2,000  by  way  of  loan  **for  the 
enlargement  of  Covent  Garden  Market." 

On  the  8th  November,  1852,  a  by-law,  No.  26,  was  passed, 
authorising  the  purchase  of  the  lands  in  question.  This  by-law 
was  passed  to  give  effect  to  the  resolution  of  the  26th  July,  and 
defines  the  purpose  of  the  purchase  as  **for  the  enlargement  of 
Covent  Garden  Market  for  the  use  of  the  inhabitants  of  the 
Town  of  London  as  a  corporation." 

This  by-law  further  provides  that  **any  of  the  aforesaid 
lands,  when  no  longer  required  for  the  purposes  aforesaid,  shall 
be  sold." 

In  December,  1853,  the  council  surrendered  the  20-foot  right 
of  way  to  Dundas  street,  pursuant  to  the  terms  of  the  convey- 
ance under  which  it  was  held.  This  indicates  that  the  lands  in 
question  were  regarded  as  affording  a  way  to  Richmond  street 
for  use  in  connection  with  the  market. 

The  market  was  afterwards  enlarged  by  the  purchase  of  lands 
lying  between  the  original  square  and  King  and  Talbot  streets. 
These  purchases  were  completed  in  1853.  I  do  not  think  the 
details  are  in  any  way  material. 

It  was  not  until  the  purchase  of  these  additional  lands  was 
contemplated  that  the  question  of  a  site  for  the  town  hall  came 
up. 

On  the  3rd  March,  1853,  a  notice  of  motion  was  given  of  a 
by-law  **to  borrow  £20,000  to  pay  for  the  lands  purchased  for 
the  enlargement  of  Covent  Garden  Market  and  for  defra3nng 
the  cost  of  erecting  a  town  hall  on  the  same." .  This  must  refer 
to  the  King  street  and  Talbot  street  lands,  as  the  Richmond 
street  land  had  been  purchased  in  1852. 
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This  by-law  was  on  the  21st  March,  1853,  directed  to  be  ad- 
vertised, and  was,  no  doubt,  carried.    It  has  not  been  proved. 

On  the  16th  May,  1853,  a  report  was  received  from  the  com- 
mittee upon  improvements,  recommending  that  the  town  hall 
front  on  Richmond  street.  This  report  is  not  produced,  but  the 
minutes  shew  that  it  was  adopted. 

On  the  15th  June,  1853,  it  was  resolved  ''that  the  town  hall 
be  erected  fronting  on  Richmond  street,  to  cover  the  whole 
ground,  with  an  arcade  through  the  centre:  the  width  of  the 
town  hall  to  be  60  ft.  in  the  clear  inside." 

The  by-law  to  raise  the  $20,000  was  read  for  the  third  time 
and  passed  on  the  27th  June,  1853. 

This  ends  the  record  of  the  proceedings  leading  up  to  the 
erection  of  the  city  hall  in  1854,  so  far  as  the  evidence  goes. 

From  this  it  is  clear  that  the  Richmond  street  land  was  pur- 
chased as  an  addition  to  the  market  place,  and  that  a  year  after- 
wards, at  the  time  of  the  purchase  of  the  lands  on  Eang  and 
Talbot  streets  for  a  further  addition  to  the  market  and  a  site  for 
the  town  hall,  a  change  was  determined  upon,  and  the  town 
hall  was  built  upon  the  Richmond  street  lot. 

The  town  hall  was  erected  upon  the  front  portion  of  this 
lot,  leaving  the  rear  portion,  some  30  x  110,  open;  and  this  has 
always  been,  and  still  is,  used  as  part  of  the  market. 

The  conveyances  of  the  Richmond  street  lands  were  not  upon 
condition.  The  municipality  acquired  the  fee.  The  circum- 
stances shew  the  purpose  for  which  these  lands  were  purchased. 
In  the  opinion  I  have  formed,  it  is  not  necessary  to  determine 
the  question  whether  the  readjustment  of  the  municipal  plans 
made  in  1853 — ^by  using  this  land,  purchased  to  enlarge  the 
market,  as  a  town  hall  site,  and  at  the  same  time  using  the 
King  and  Talbot  street  lands,  purchased  to  afford  a  site  as  well 
as  to  enlarge  the  market,  for  market  purposes  only — is  open  to 
criticism.  At  present,  I  think  this  change  was  well  within  the 
municipal  powers.  See  Kennedy  v.  City  of  Toronto  (1886), 
12  O.R.  211. 

The  market  by-law  (757)  recognises  this  space  to  the  rear  of 
the  city  hall  as  forming  part  of  the  market  square.  Other 
municipal  action  accords  with  this. 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


177 


I  am  quite  satisfied  that  there  never  was  any  intention  to 
divert  from  its  original  use  any  part  of  these  Richmond  street 
lands  until  the  sale  in  question  was  contemplated;  and,  if  this 
were  sufScient  to  determine  the  case,  the  matter  would  be  easy. 
In  the  ofiSces  of  the  assessment  department  this  whole  lot, 
110  X  110,  came  to  be  regarded  as  the  city  hall  property.  This 
is  in  itself  a  matter  of  no  moment,  but  serves  to  explain  much 
that  took  place  afterwards. 

On  the  30th  January,  1911,  the  Royal  Bank  made  an  ofifer  of 
$100,000  for  *'the  city  hall  property,  having  a  frontage  of  110 
feet  on  Richmond  street  by  a  depth  of  110  feet  to  the  market 
square."  This  offer  was  accepted,  and  there  is  no  doubt  that  it 
was  the  intention  of  both  parties  to  deal  with  the  whole  parcel. 
The  fact  that  this  parcel  was  called  **the  city  hall  property" 
does  not  make  any  diflEerence  in  the  construction  of  the  agree- 
ment. The  subject-matter  of  the  agreement  undoubtedly  was 
this  parcel. 

I  am,  however,  satisfied,  upon  the  evidence,  that  the  city 
council  and  the  bank  both  thought  that  this  was  **city  hall 
property."  The  council  did  not  intend  to  deal  with  the  site, 
or  any  part  of  it,  as  market  property.  They  did  not  realise 
that  they  were  selling  any  part  of  the  market  site;  and,  if  it 
is  in  any  way  material,  there  was  never  any  determination  that 
this  land  or  any  part  of  it  was  no  longer  required  for  municipal 
purposes  or  no  longer  required  for  the  purposes  of  the  market. 

The  land  to  the  rear  of  the  city  hall  is  not,  perhaps,  a  very 
important  part  of  the  market  site,  but  it  is  in  fact  a  part  of  the 
site,  and  serves  useful  purposes  in  connection  with  the  market; 
and,  if  the  authority  to  sell  rested  upon  the  general  provisions  of 
the  Municipal  Act  permitting  a  sale  of  land  no  longer  required, 
the  sale  could  not  stand,  because  it  has  not  been  made  to  appear 
by  any  municipal  action,  or  by  evidence  apart  from  municipal 
action — if,  indeed,  that  is  permissible — that  this  land  is  no  longer 
required. 

The  right  to  dispose  of  this  land  is  mainly  rested  upon  the 
Act  of  1911,  1  Geo.  V.  ch.  95,  sec.  10.  That  section  provides: 
**The  Corporation  of  the  City  of  London  may  sell  at  such  price 
and  on  such  terms  as  the  Council  of  the  Corporation  may  deem 
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expedient,  the  city  hall  and  the  police  station  in  the  said  City 
of  London,  or  either  of  them,  and  the  lands  upon  which  the 
same  are  situate,  the  lands  upon  which  the  city  hall  is  situate 
being  the  southerly  fifty-five  feet  of  lot  number  eleven  (11)  on 
the  south  side  of  Dundas  street  and  the  northerly  fifty-five  feet 
of  lot  number  eleven  (11)  on  the  north  side  of  King  street  in 
the  said  city,  and  may  convey  the  same  to  the  purchaser  or  pur- 
chasers thereof  at  such  time  within  five  years  from  the  passing 
of  this  Act,  as  the  said  Council  may  see  fit."  Then  follows  a 
provision  protecting  the  rights  (if  any)  of  the  adjoining 
property  owners. 

This  statute  seems  to  me  to  be  plain  and  free  from  all  am- 
biguity. Power  to  sell  this  precise  parcel  is  given.  Had  the 
statute  simply  given  power  to  sell  **the  lands  upon  which  the 
city  hall  is  situate,"  the  case  would  have  been  difl&cult:  the 
definition  which  follows  cannot  be  ignored,  and  removes  all 
difficulty. 

Counsel  tendered,  and,  subject  to  objection,  I  allowed  to  be 
received,  a  draft  of  the  bill  and  the  notices  published.  These, 
1  rule,  are  not  admissible.  I  must  interpret  the  statute  by  what 
appears  upon  its  face,  and  any  redress  that  the  parties  may 
think  themselves  entitled  to,  if  the  Act  as  passed  is  wider  than 
the  notice  published  warranted,  must  be  sought  from  the  Legis- 
lature, and  not  from  the  Courts. 

This  particular  sale  is  attacked  as  having  been  made  by  the 
council,  who  are  said  to  occupy  a  fiduciary  position,  without  the 
observance  of  the  precautions  that  ought  to  be  taken  by  trus- 
tees. 

Phillips  V.  City  of  Belleville  (1905),  9  O.L.R.  732,  is  relied 
upon  as  authority  for  the  proposition  that  **a  municipal  corpor- 
ation occupies,  as  regards  corporate  property,  the  position  of  a 
trustee,  and  is  amenable  to  the  like  jurisdiction  of  the  Courts 
as  is  exercised  over  trustees  generally."  This  statement,  taken 
from  the  head-note,  is  well  warranted  by  the  decision  of  the 
majority  of  the  Court,  and  I  propose  to  accept  it  as  an  accurate 
statement  of  the  law.  At  the  same  time,  I  think  it  proper  to 
say  that,  if  the  question  had  been  open,  I  should  have  great 
difficulty  in  assenting  to  it.    No  doubt,  the  councillors  occupy 
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a  fiduciary  position  towards  the  ratepayers,  which  will  render 
them  liable  to  account  for  any  secret  profit  they  may  make  out 
of  municipal  business — it  was  so  held  in  Bpwes  v.  City  of  Toronto 
(1858),  11  Moo.  P.O.  463;  but,  with  deference,  it  seems  to  me 
that  this  falls  far  short  of  determining  that  all  the  rules  of 
equity  with  reference  to  the  conduct  of  trustees  can  be  applied 
to  a  municipal  council  in  the  exercise  of  its  statutory  powers. 

In  Bowes  v.  City  of  Toronto  (at  p.  324)  it  is  said:  **The 
Common  Council  of  Toronto  cannot  in  any  proper  sense  of  the 
term  be  deemed  a  legislative  body ;  nor  can  it  be  so  treated.  The 
members  are  merely  delegates  in  and  of  a  provincial  town  for 
its  local  administration.  For  every  purpose  at  present  material, 
they  must  be  held  to  be  merely  private  persons  having  to  per- 
form duties,  for  the  proper  execution  of  which  they  are  respon- 
sible to  powers  above  them." 

This  was  said  in  1858.  Municipal  councils  are  now  recog- 
nised as  occupying  a  far  more  important  position.  They  now 
have  important  legislative  as  well  as  administrative  functions, 
and  the  trend  of  decision  is  to  recognise  the  supremacy  of  the 
council,  both  in  the  legislative  and  administrative  field,  so  long 
as  the  act  done  is  within  the  ambit  of  its  jurisdiction,  and  not 
ultra  vires.  If  the  *  *  powers  above, ' '  to  which  the  municipal  council 
is  to  answer,  are  the. civil  Courts,  then  the  Courts  have  been 
steadily  abdicating  their  jurisdiction  and  declining  to  sit  as  an 
upper  chamber  of  the  municipal  council,  and  to  interfere  with 
the  action  of  the  people  through  their  elective  representatives, 
unless  fraud  is  shewn.  If  the  council  seeks  to  go  beyond  the 
limited  authority  given  by  the  supreme  Legislature  of  the  Pro- 
vince, it  is  then  the  duty  of  the  Courts  to  confine  its  action  to 
the  limits  of  the  delegated  authority ;  but  I  can  find  no  warrant 
in  law  or  in  principle  for  that  which  is  here  contended  by  the 
plaintiff,  that,  when  the  Legislature  has  said  that  these  lands 
may  be  sold  by  the  city  *'at  such  price  and  upon  such  terms  as 
the  Council  of  the  Corporation  may  deem  expedient,"  the  Court 
can  add  to  this,  *' provided  such  sale  is  by  public  auction  or  by 
tender  after  due  advertisement,  and  not  in  a  private  way,  but 
only  after  adequate  steps  have  been  taken  to  ensure  competi- 
tion." 


Middlotoo,  J. 
1911 

Parsons 

V. 

City  OF 
London. 
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Middleton.  J. 
1911 

Parsons 

V. 

City  of 
London. 


When  scrutinised,  PhUlips  v.  City  of  Belleville  does  not  really 
go  as  far  as  this.  The  little  fire  which  there  caused  so  great  a 
smoke  was  the  sale  of  a  lot,  bought  in  at  a  tax  sale,  to  one  to  whom 
the  majority  of  the  council  thought  they  were  in  honour  bound 
for  $265,  in  preference  over  another  who  at  the  last  moment 
made  an  offer  of  $326.50.  After  laying  down  the  principles 
relied  upon,  the  Court  conclude  (9  O.L.R.  at  p.  747) :  **If,  how- 
ever, the  corporation  desires  to  prove  good  reasons  which  in- 
duced a  preference  for  .  .  .  Caldwell  there  may  be  a  further 
trial. ''  This  trial  was  had  and  a  further  appeal  taken  ( (1905-6), 
6  O.W.R.  1  and  11  O.L.R.  256),  and  the  Court  on  this  second 
appeal  said  (11  O.L.R.  at  p.  259)  that  it  was  *'suflScient  for  the 
decision  of  the  question  if  we  find,  first,  that  the  council  acted 
in  perfect  good  faith,  and,  second,  that  they  had  reasons  before 
them  which  they  may  reasonably  have  considered  good  and 
suflScient  to  justify  their  action." 

In  the  case  before  me,  without  any  hesitation  I  find  perfect  good 
faith,  and  not  only  that  the  council  had  reasons  which  they  might 
reasonably  consider  good  and  sufficient  to  justify  their  action, 
but  I  find  that,  in  what  they  did,  they  acted  with  prudence 
and  propriety,  and,  if  I  may  say  so,  with  wisdom.  They  received 
from  the  bank  an  ofEer  for  this  property  at  a  price,  $100,000, 
which,  upon  the  evidence,  I  find  to  be  not  only  a  good  price, 
but  a  price  equalling  or  exceeding  what  would  reasonably  be 
expected  to  be  realised.  This  ofEer  was  made  upon  the  express 
terms  that  it  should  be  either  accepted  or  rejected,  and  that 
it  should  not  be  made  the  basis  of  competition.  The  bank  were 
ready  to  give  this  sum  if  at  once  accepted,  or  to  take  their  chance 
in  public  competition.  The  highest  offer  received  for  this  prop- 
erty, known  for  some  years  to  be  on  the  market,  was  $85,000. 
This  was  an  advance  of  $15,000.  This  was,  after  consideration, 
accepted.  There  was  some  evidence  that  the  Merchants  Bank, 
after  their  rival  had  secured  this  site,  would  give  the  same  price 
for  the  building  and  the  75  feet  in  depth  on  which  it  stands, 
but  this  was  only  put  forward  after  the  council  was  bound  in 
honour,  and  probably  in  law,  to  the  defendant  bank.  And  no 
binding  offer  was  made.    Some  experts,  no  doubt  the  most  opti- 
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mistic  the  plaintiff  could  find,  give  an  opinion  that  public  com-  M*'Mieton.j. 
petition  might   bring   $110,000;   but   this   is   opinion  only,  as         IWI 
against  actual  money.  Parsons 

On  all  grounds,  the  action  fails  and  must  be  dismissed  with       oi-^op 
costs.  London. 


[IN  CHAMBERS.] 

Re  Keeling  and  Township  op  Brant.  1911 

Municipal  Oorporaiions — Local  Option  By-law — Petition  for  Submission —        l^ec.    G. 
Right  of  Petitioners   to   Withdraw   'Names — Liquor  License  Act,   sec. 
141,  and  Amendments — Mandamus. 

Where  a  petition  in  writing  signed  by  twenty-five  per  cent,  of  the  total 
number  of  persons  appearing  by  the  last  revised  voters'  list  of  the 
municipality  to  be  qualified  to  vote  at  municipal  elections,  is  filed  with 
the  clerk  of  the  municipality,  on  or  before  the  1st  November,  praying 
for  the  submission  of  a  local  option  by-law  (Liquor  License  Act,  R.S.O. 
1897,  oh.  245,  sec.  141,  amended  by  6  Edw.  VII.  ch.  47,  sec.  24,  and  7 
Edw.  VII.  ch.  46,  sec.  il),  it  is  not  open  to  any  of  the  petitioners,  after 
the  1st  November,  even  before  action  by  the  municipal  council,  to  with- 
draw their  names. 

Balladay  v.  City  of  Ottawa   (1907),  14  O.L.R.  458,  distinguished. 

Mandamus  to  a  township  council  to  submit  a  by-law. 

Motion  for  a  mandamus  to  the  Corporation  of  the  Township 
of  Brant  to  submit  a  local  option  by-law  to  a  vote  of  the  muni- 
cipal electors  of  the  township. 

December  1.  The  motion  was  heard  by  Sutherland,  J.,  in 
Chambers. 

r.  H.  Peine,  for  the  applicant. 

R.  C.  H.  Cassels,  for  the  Corporation  of  the  Township  of 
Brant. 

J.  Haverson,  K.C.,  for  opponents  of  the  by-law. 

December  6.  Sutherland,  J.: — The  application  is  by  one 
Keeling,  a  ratepayer  and  an  elector  of  the  township  of  Brant, 
in  the  county  of  Bruce,  for  '^an  order  of  mandamus  requiring 
the  respondents,  the  corporation  of  the  said  township,  to  submit 
to  a  vote  of  the  municipal  electors  of  the  township,  at  the  next 
municipal  elections,  a  by-law  for  prohibiting  the  sale  by  retail 
of  spirituous,  fermented,  or  other  manufactured  liquors,  in  any 
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Butherund,  J.  jn^  qj.  other  house  or  place  of  public  entertainment,  and  for 
1911  prohibiting  the  sale  thereof  except  by  wholesale  in  shops  and 
Re  Keeling  Peaces  other  than  houses  of  public  entertainment,  in  accordance 
AND  ^j^]j  Q^Q  prayer  of  the  petition  of  John  Bell,  C.  W.  Keeling,  and 
ofBbant.  others,  filed  with  the  clerk  of  the  said  municipality  on  or  be- 
fore the  1st  day  of  November,  1911." 

A  statement  of  facts  admitted  was  put  in,  signed  by  the  soli- 
citors for  the  applicant  and  respondents  respectively,  as  fol- 
lows : — 

**1.  That  a  petition  in  writing,  purporting  to  be  signed  by 
25  per  cent,  of  the  total  number  of  persons  appearing  by  the  last 
revised  voters'  list  of  the  township  of  Brant  ta  be  qualified  to 
vote  at  municipal  elections,  and  praying  for  the  submission  of  a 
local  option  by-law,  under  sec.  141  of  the  Liquor  License  Act, 
by  the  respondents'  council,  for  the  approval  of  the  electors  of 
the  municipality,  in  the  manner  provided  by  sections  in  that 
behalf  of  the  Municipal  Act,  was  filed  with  the  clerk  of  the  said 
municipality  on  or  before  the  1st  day  of  November  instant. 

**2.  That  the  total  number  of  persons  appearing  by  the  last 
revised  voters'  list  of  the  township  of  Brant  to  be  qualified  to 
vote  at  municipal  elections  is  1,104. 

"3.  That  the  petition  filed  was  signed  by  303  persons. 

**4.  That  the  municipal  council  of  the  township  of  Brant  met 
at  Dunkeld,  in  the  said  township,  on  Friday  the  10th  day  of 
November,  1911,  and  duly  considered  the  said  petition,  to- 
gether with  a  second  petition  hereinafter  mentioned. 

**5.  That  eleven  names  of  persons  not  qualified  to  vote  at 
municipal  elections  were  struck  off  the  said  petition. 

**6.  That  the  number  of  persons  appearing  to  be  qualified  to 
vote  at  municipal  elections  in  the  township  of  Brant,  as  re-, 
ported  to  the  council,  and  then  remaining  on  the  said  petition, 
after  the  said  eleven  names  were  struck  off,  was  292. 

**7.  That  a  petition  was  produced  by  those  interested  in  op- 
posing the  submission  of  the  said  by-law,  containing  the  signa- 
tures (verified  by  the  witnesses  thereto)  of  16  persons  who  had 
signed  the  original  petition,  requesting  that  their  names  should 
be  withdrawn  from  the  said  original  petition. 
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**8.  That  such  second  petition,  containing  the  said  16  names,     *'*^'*^'  '• 
was  presented  to  and  placed  in  the  possession  of  the  said  council         1^1 1 
on  the  said  10th  day  of  November,  before  any  action  was  taken  rb  keeling 
or  any  conclusion  arrived  at  upon  the  subject-matter  of  either    ^^^^g^jp. 
petition,  as  hereinafter  stated.  ofBbant. 

**9.  That,  at  the  said  council  meeting,  one  Joseph  Reinhardt, 
a  duly  qualified  voter,  who  had  signed  the  said  original  petition, 
added  his  name  to  the  petition  requesting  the  withdrawal  of 
names  from  the  original  petition,  which  additional  name  made 
a  total  of  17  signatures  of  persons  who  desired  to  withdraw  from 
the  original  petition. 

**10.  That  the  subtraction  of  the  said  17  subscribers  by  the 
council  from  the  292  names  remaining  on  the  original  petition 
left  the  net  number  of  petitioners  as  275,  which  was  one  less  than 
the  25  per  cent,  required  by  the  said  Act. 

''11.  That  the  respondents'  council  refused  to  submit  the  by- 
law as  prayed  for  by  the  said  original  petition,  upon  the  ground 
that  the  17  petitioners  signing  the  counter-petition,  requesting 
that  their  names  be  withdrawn  from  the  original  petition,  had  a 
right  to  do  so,  and  that,  therefore,  the  said  original  petition 
was  not  suflSciently  signed,  within  the  meaning  of  sec.  141, 
sub-sec.  3,  of  the  Liquor  License  Act." 

Sub-section  2  of  sec.  141  of  the  Liquor  License  Act  was, 
by  (1906)  6  Edw.  VII.  ch.  47,  sec.  24,  repealed  and  the  follow- 
ing,  among  other,  sub-sections  were  substituted  therefor: — 

**(2)  The  day  fixed  by  the  by-law  for  taking  the  votes  of 
the  electors  thereon  shall  be  the  day  upon  which,  under  the 
Ck)nsolidated  Municipal  Act,  1903,  or  any  by-law  passed  under 
the  said  Act,  a  poll  would  be  held  at  the  annual  election  of 
members  of  the  council  of  the  municipality. 

**  (3)  In  case  a  petition  in  writing  signed  by  at  least  twenty- 
five  per  cent,  of  the  total  number  of  persons  appearing  by  the 
last  revised  voters'  list  of  the  municipality  to  be  qualified  to 
vote  at  municipal  elections,  is  presented  to  the  council  on  or 
before  the  1st  day  of  November  next  preceding  the  day  upon 
which  such  poll  would  be  held,  praying  for  the  submission  of 
such  by-law,  it  shall  be  the  duty  of  the  council  to  submit  the 
same  to  a  vote  of  the  municipal  electors  as  aforesaid." 
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Sutherland.  J.         j^j^^  sub-sec.    3    of    scc.    141    was    amended    by    (1907)   7 

1911         Edw.  VII.  ch.  46,  sec.  11,  as  follows:  **11.  Sub-section  3  of 

Re  Keeiino  section  141  of  the  Liquor  License  Act  enacted  by  section  24  of 

AND         ijjg  ^Q^  passed  in  the  sixth  year  of  His  Majesty's  reign,  chap- 

OF  Brant,     tered  47,  is  amended  by  striking  out  the  words  *is  presented  to 

the  council'  in  the  4th  and  5th  lines  of  the  said  sub-sectiT)n  and 

inserting   in  lieu   thereof  the   words   *is   filed   with   the   clerk 

of  the  municipality.'  " 

The  main  contention  on  behalf  of  those  opposing  the  motion 
is,  that  the  petitioners  who  signed  the  second  petition  had  a 
right  to  withdraw  their  names  from  the  first  petition  before 
action  taken  by  the  corporation.  Halladay  v.  City  of  Ottawa 
(1907),  14  O.L.R.  458,  is  cited  in  support  of  this  view..  In  that 
case  there  was  a  motion  to  quash  a  by-law  passed  by  the  Council 
of  the*  City  of  Ottawa,  under  and  by  virtue  of  the  Ontario 
Shops  Regulations  Act,  R.S.O.  1897,  ch.  257,  providing  for  the 
early  closing  by  grocers  of  their  shops  in  the' city. 

R.S.O.  1897,  ch.  257,  sec.  44,  sub-sec.  3,  is  as  follows:  '*3. 
If  any  application  is  received  by  or  presented  to  a  local  council, 
praying  for  the  passing  of  a  by-law  requiring  the  closing  of  any 
class  or  classes  of  shops  situate  within  the  municipality,  and  the 
council  is  satisfied  that  such  application  is  signed  by  not  less 
than  three-fourths  in  number  of  the  occupiers  of  shops  within 
the  municipality  and  belonging  to  the  class  or  each  of  the 
classes  to  which  such  application  relates,  the  council  shall,  within 
one  month  after  the  receipt  or  presentation  of  such  application, 
pass  a  by-law  giving  effect  to  the  said  application  and  requir- 
ing all  shops  within  the  municipality,  belonging  to  the  class  or 
classes  specified  in  the  application,  to  be  closed  during  the 
period  of  the  year,  at  the  times  and  hours  mentioned  in  that 
behalf  in  the  application." 

Sub-section  8  of  sec.  44  reads  as  follows:  '*  (8)  If  at  any  time 
it  is  made  to  appear  to  the  satisfaction  of  a  local  council  that 
more  than  one-third  in  number  of  the  occupiers  of  shops  to 
which  any  by-law  passed  by  the  council  under  the  authority 
of  sub-section  3  of  this  section  relates,  or  of  any  class  of  such 
shops,  are  opposed  to  the  continuance  of  such  by-law,  the  local 
council  may  repeal  the  said  by-law,  or  may  repeal  the  same  in  so 
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far  as  it  aflfects  such  class  of  shops  as  aforesaid,  but  any  such    sugwiiMd,  j. 
repeal  shall  not  affect  the  power  of  the  council  to  thereafter  pass         i^il 
another  by-law  under  any  of  the  provisions  of  this  section."  rb  keeling 

A  by-law  had  been  passed.  The  contention  against  it  was  xowNSHn* 
that  (p.  460)  '*  before  the  passing  of  this  by-law  certain  of  the  opBbant. 
petitioners  had  withdrawn  their  names,  so  that  at  the  time  of 
its  passing  there  were  not  three-fourths  of  the  occupants  doing 
business  as  grocers  in  Ottawa  in  favour  of  it."  At  p.  462, 
Britton,  J.,  says:  **It  was  argued  that,  upon  a  motion  to  quash, 
the  work  of  the  city  clerk  must  be  taken  as  final."  (The  clerk 
had  examined  and  certified  to  the  council  the  regularity  of  the 
petition).  **I  do  not  agree  with  this.  The  council  must  be 
satisfied  that  such  application  is  signed  by  not  less  than  three- 
fourths  in  number  of  the  occupiers,  etc.  The  application  must 
in  fact  be  so  signed."  And  at  p.  461:  **I  am  of  opinion  that 
those  seeking  to  withdraw  from  the  application  before  the  by- 
law was  read  a  first  time  had  the  right  to  do  so,  and,  as  their 
desire  was  then  properly  before  the  council,  the  by-law  was  in 
fact  passed  without  the  necessary  sanction  of  the  required 
majority,  and  so  is  bad  and  should  be  quashed."* 

Other  cases  which  may  be  referred  to  also  are :  Re  Misener  v. 
Township  of  Wainfleet  (1882),  46  U.C.R.  457;  In  re  Robert- 
son and  Corporation  of  North  Easthope  (1888),  15  O.R.  423,  re- 
versed in  appeal  (1889),  16  A.R.  214;  Oibson  v.  Township  of 
North  Easthope  (1894),  21  A.R.  504,  affirmed  (1895),  24  S.C.R. 
707. 

I  was  also  referred  to  the  following  cases: — 

Williams  v.  Citizens  (1883),  40  Ark.  290,  under  a  local 
option  law  known  as  **the  three-mile  law."  At  p.  293:  **That 
provides  for  a  petition  by  the  adult  inhabitants  residing  within 
three  miles  of  any  school  house,  church,  etc.,  upon  which  the 
County  Court,  being  satisfied  that  a  majority  of  such  inhabitants 
have  signed  such  petition,  shall  make  an  order  granting  the 
prayer,  that  is,  prohibiting  the  sale  of  liquors  within  that  area." 
Page  294:  **The  petition  is  only  the  jurisdictional  condition 
upon  which  the  Court  acts,  when  satisfied  that  it  contains  the 

•The  judgment  of  Britton,  J.,  was  affirmed  bv  a  Divisional  Court:  Re 
Balladay  and  City  of  Ottawa  (1907),  15  O.L.R.'65. 

13 — xrv.  O.L.B. 
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8nth«ui»d>  J.    names  of  a  majority  of  the  adult  inhabitants.''    Page  295:  '*If 
1911         the  original  signatures  were  obtained  intelligently  and  without 
B«  Keeurg  fraud,  and  have  not  been  erased  before  presentation,  or  after- 
IbwNBHip     ^^^^  ^y  ^®*^®  ^*  *^®  Court,  they  fulfill  the  requirements  of  the 
ofB&ant.    statute,  and  confer  jurisdiction.*'     The  head-note  of  the  case, 
p.  290,  is  as  follows:  **The  signatures  are  taken  as  prima  facte 
genuine  or  properly  authorised,  and  unless  the  Court  should, 
for  good  reason,  permit  them  to  be  withdrawn,  its  only  province 
is  to  determine  from  the  best  mode  fairly  practical,  whether  they 
constitute  a  majority  of  the  adult  inhabitants  within  the  pre- 
scribed limits.    A  remonstrance  or  counter-petition  is  not  provid- 
ed for  by  the  statute  and  is  in  no  sense  evidence,  but  may  be 
admitted  as  apprising  the  Court  that  the  petition  does  not  con- 
tain a  majority  of  the  inhabitants;  but,  even  if  signed  by  the 
same  parties  as  the  original,  need  not  prevail  over  it." 

State  V.  Oerhardt  (1896),  145  Ind.  439.  The  head-note  is  as  fol- 
lows: '*  Under  sec.  9,  Act  of  March  11,  1895,  *An  Act  to  Better 
Regulate  and  Restrict  the  Sale  of  Intoxicating,  Spirituous,  Vin- 
ous, and  Malt  Liquors,'  etc.,  providing  that,  if  three  days  be- 
fore the  regular  session  of  the  board  of  county  commissioners,  a 
majority  of  the  legal  voters  shall  sign  and  file  a  remonstrance, 
the  license  shall  not  be  granted,  a  withdrawal  of  one's  name  from 
a  remonstrance  cannot  be  made  after  the  beginning  of  the  third 
day  before  such  meeting."  Page  470:  **By  section  nine,  another 
condition,  or  restriction,  is  imposed  upon  the  jurisdiction  of  the 
board  relative  to  granting  a  license  to  retail  liquors  to  any  ap- 
plicant, namely,  the  fact  that  a  remonstrance  against  him,  signed 
by  a  majority  of  the  legal  voters  of  the  township  or  ward  wherein 
he  intends  to  engage  in  the  sale  of  such  liquors,  has  been  filed 
with  the  auditor,  three  days  before  the  beginning  of  the  regular 
session  of  the  board  at  which  the  application  for  the  license  is 
to  be  presented.  In  the  event  this  fact  is  found  to  exist,  the 
jurisdiction  of  the  commissioners  over  the  matter,  by  virtue  of 
the  law,  is  terminated,  and  it  is  made  unlawful  for  them  to  grant 
the  license  to  the  applicant." 

In  the  present  case  it  is  clear  from  the  admitted  facts  that  on 
or  before  the  1st  November,  1911,  a  petition  in  writing,  signed 
by  at  least  25  per  cent,  of  the  total  of  persons  appearing  by  the 
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last  revised  voters'  list  of  the  municipality  to  be  qualified  to  vote    s^*^^^^  '• 
at  municipal  elections,  had  been  ** presented  to  the  council''  (7         WH 
Edw.  VII.  ch.  46,  sec.  11),  **  filed  with  the  clerk  of  the  munici-  rb  kkkling 
pality/'  praying  for  the  submission  of  such  a  by-law  as  is  in    xowwsHtf. 
question  herein.  of  Bbattt. 

This  being  so,  sub-sec.  3  of  sec.  24  provides  that  under  such 
circumstances  ''it  shall  be  the  duty  of  the  council  to  submit  the 
same  to  a  vote  of  the  municipal  electors."  There  is  no  provision 
for  a  counter-petition  or  withdrawal  of  signatures.  No  action 
of  any  kind  with  respect  to  said  original  petition  was  taken  by 
the  council  on  or  after  the  1st  November,  until  their  next  regular 
meeting  on  the  10th  November  following.  They  then  considered 
the  petition,  and  scrutinised  it,  as  they  had  a  right  to  do,  to  see 
that  the  signatures  were  those  of  persons  qualified  to  sign,  and 
that  they  constituted  the  requisite  25  per  cent.  They  rejected  11 
names  of  persons  not  so  qualified,  as  they  were  also  entitled  and 
bound  to  do.  Upon  the  facts  stated  and  admitted,  they  further 
considered  the  counter-petition  of  the  16  persons  who  thereby 
asked  the  council  to  allow  them  to  withdraw  their  names  from 
the  original  petition,  and  thereby  also  attempted  to  withdraw 
their  names  from  the  said  petition  and  to  cancel  and  declare 
void  their  execution  thereof.  Having  considered  the  petition 
and  counter-petition,  including  the  addition  to  the  latter  of 
the  name  of  Joseph  Reinhardt,  who  withdrew  or  attempted  to 
withdraw  his  name  from  the  first  petition  at  the  said  meeting  of 
the  council,  they  apparently  came  to  the  conclusion  embodied  in 
the  following  resolution  adopted  at  the  meeting:  **That,  in  refer- 
ence to  the  petition  presented  to  the  council  asking  for  the  sub- 
mission of  a  local  option  by-law  at  the  municipal  election  in 
January,  in  the  opinion  of  this  council  the  provisions  of  sub-sec. 
3  of  sec.  141  of  the  Liquor  License  Act  have  not  been  complied 
with,  and  we  do  not  feel  compelled  to  submit  the  same." 

The  resolution  does  not  in  express  terms  say  that  the 
council  permitted  the  17  signers  of  the  original  petition  who 
attempted  to  withdraw  to  do  so,  nor  was  any  resolution  passed 
by  the  council  to  that  effect.  The  statute  in  question  has  fixed 
a  date,  the  1st  November,  towards  the  close  of  the  year,  when  a 
petition  of  the  kind  in  question  must,  in  order  to  be  effective 
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Butheriand.  J.    f^^  i]^q  puFpose  intended,  be  filed  with  the  clerk  of  the  muni- 
loll         eipality,  so  as  to  render  it  obligatory  upon  the  council  to  pass 
Re  Keeling  *  by-law  to  be  submitted  to  the  electors.     But,  even  after  a 
AND         proper  petition  has  been  filed  before  the  1st  November  and  the 
ofBbant.     by-law  passed  by  the  council,  there  are  certain  other  formali- 
ties required  to  be  observed  before  the  vote  can  be  taken  at  a 
definite  time,  also  fixed  by  statute,  viz.,  that  fixed  for  the  ensu- 
ing municipal  elections. 

By  the  Consolidated  Municipal  Act,  1903,  sec.  338,  sub- 
sec.  2,  the  by-law  must,  before  the  final  passing  thereof,  be 
published  within  the  municipality  in  some  public  newspaper 
for  three  successive  weeks.  The  meeting  of  the  council  after 
the  1st  November  and  the  passing  of  the  by-law  and  its  publica- 
tion consumes  much  of  the  time  between  that  date  and  the  date 
fixed  for  the  election.  Those  in  favour  of  having  a  by-law 
passed  to  be  submitted  to  the  people  had  undoubtedly,  on  the . 
admitted  facts,  complied  fully  with  the  law  at  the  date  fixed 
by  the  statute,  viz.,  the  1st  November. 

It  is  contended  that  persons  who  have  seen  fit  to  change 
their  minds,  for  some  reason  not  in  evidence,  before  action 
taken  by  the  council  on  the  original,  have  a  right  to  withdraw. 
I  do  not  think  it  is  open  for  them  to  do  so  under  the  statute  in 
question.  If  they  can,  in  what  position  does  it  place  the  matter? 
This  is  not  a  by-law  that  can  be  asked  for  and  obtained  within 
a  month  during  any  portion  of  the  year,  as  was  the  case  under 
consideration  in  Halladay  v.  City  of  Ottawa,  Here,  those  desir- 
ing the  by-law  to  be  passed  had  secured  more  than  the  necessary 
number  of  qualified  electors  before  the  fixed  date  in  the  year 
mentioned  in  the  statute.  Possibly  they  could  have  obtained 
more  signatures  to  it,  if  they  had  thought  there  was  any  danger 
of  such  a  thing  occurring  as  has  occurred.  They  cannot  now, 
after  the  date  so  fixed  by  statute  for  filing  it  with  the  clerk, 
obtain  further  signatures  to  the  petition  suflScient  in  number  to 
legalise  it.  They  would,  therefore,  be  compelled  to  wait  another 
year  before  having  the  matter  dealt  with.  I  cannot  think  it  was 
so  intended.  I  cannot  think  that  the  section  as  framed  con- 
templated or  permits  of  such  a  result.  I  think  it  was  the  duty 
of  the  council,  when  they  ascertained  that  at  the  1st  November 
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a  petition  had  been  filed  with  the  clerk,  which  then  contained    suthflriMd,  j. 
the  necessary  25  per  cent,  of  qualified  names,  to  treat  the  matter,         1911 
so  far  as  the  petition  was  concerned,  as  ended,  and  feel  under  r^  Keeling 
obligation,  as  I  think  they  were,  to  pass  a  by-law.  -  ^^^ 

The  case  of  Bannennan  v.  Lawyer  (1900),  45  C.L.J.  484,  of  Brant. 
is  somewhat  in  point.  That  was  a  case  in  connection  with  a 
certificate  required  to  be  signed  in  a  particular  way  under 
R.S.O.  1897,  ch.  245,  sec.  11,  sub-sec.  14.  Meredith,  C.J.C.P., 
said  as  follows:  **The  first  objection  .  .  .  depends  upon  the 
proposition  that  the  persons  who  signed  the  certificate  mention- 
ed in  sub-sec.  14  of  sec.  11  are  entitled  before  the  license  com- 
missioners have  acted  upon  that  certificate  to  withdraw  their 
names  and  having  withdrawn  that  the  certificate  is  to  be  treated 
as  if  it  never  had  had  their  signatures.  I  think  that  is  not  the 
correct  view.  I  am  unable  to  distinguish  the  Kent  case,  under 
the  Canada  Temperance  Act,  which  has  been  referred  to.  It 
seems  to  me  that  if  that  decision  was  a  proper  one  under  that 
Act,  it  is  an  d  fortiori  case  that  there  is  no  right  on  the  part  of 
a  person  who  signs  such  a  certificate  as  that  in  question  here  to 
withdraw." 

The  motion  is  allowed,  and  a  mandatory  order  requiring  the 
corporation  to  submit  a  by-law  as  asked,  is  granted,  with  costs. 
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[MIDDLETON,  J] 
[BOYD,  C] 

1^11  Re  Sturmer  and  Town  op  Beaverton. 

April  11 

Dec.  7  Costs — Inherent  Jurisdiction  of  Court — Motion  to  Quash  Municipal  By- 
law— Nominal  Applicant  Put  Forward  ty  Real  Litigants — Additional 
Security  for  Costs — Insufficiency  of  Amount  Required — Real  Litigants 
Ordered  to  Pay  Deficiency — Judicature  Act,  sec.  119. 

As  part  of  its  inherent  jurisdiction  to  prevent  abuse  of  its  process,  the 
Court  will  stay  proceedings,  as  being  taken  against  good  faith,  when  a 
man  of  straw  is  put  forward  by  those  really  litigating,  until  they  either 
give  adequate  security  for  costs  or  consent  to  be  added  as  parties;  this 
jurisdiction  may  be  exercised  as  well  in  the  case  of  a  summary  applica- 
tion to  the  Court  as  in  an  action;  and  the  statutory  requirement  of 
security  in  a  certain  sum,  upon  a  motion  to  quash  a  by-law,  does  not 
take  away  the  right  of  the  Court  to  require  those  invoking  its  aid  to 
come  before  it  and  assume  full  responsibility  for  their  actions  or  to 
supply  such  security  as  will  be  adequate  to  meet  the  costs  of  the  oppo- 
site party. 

Where  a  summary  application  to  quash  a  local  option  by-law  was  made 
in  the  name  of  a  man  of  straw,  who  was  put  forward  by  the  real  actors, 
two  hotel-keepers,  proceedings  were  stayed  until  they  should  ^ve  secur- 
ity for  costs,  in  addition  to  the  security  required  by  the  Municipal  Act, 
1903,  sec.  378,  sub-sees.  4,  5,  6,  or  consent  to  be  added  as  applicants. 

This  order  having  been  complied  with  by  giving  the  additional  security 
required,  and  the  whole  security  having  been  found  inadequate  to  satisfy 
the  taxed  costs  of  the  respondents  (the  motion  and  also  an  appeal  hav- 
ing been  dismissed),  an  order  was  made  requiring  one  of  the  aforesaid 
hotel-keepers  to  pay  the  balance  of  the  respondents'  costs. 

The  Court,  under  sec.  119  of  the  Judicature  Act,  has  full  power  to  deter- 
mine by  whom  and  to  what  extent  costs  are  to  be  paid;  and,  in  the 
exercise  of  its  inherent  power  and  equitable  jurisdiction,  will  make  a 
person  who  has  set  the  Court  in  motion  pay  the  costs  of  his  unsuccessful 
application,  though  he  be  not  formally  a  party. 

Motion  by  the  Corporation  of  the  Town  of  Beaverton  for 
an  order  requiring  Henry  Sturmer  to  give  additional  security 
for  the  costs  of  his  application  to  quash  a  local  option  by-law. 

April  10.  The  motion  was  heard  by  MrooLETON,  J.,  in  the 
Weekly  Court  at  Toronto. 

W.  E,  Raney,  K.C.,  for  the  corporation. 
J.  B.  Mackenzie,  for  Sturmer. 

April  11.  MiDDLETON,  J.: — It  is  here  shewn  that  this  pro- 
ceeding is  not  in  truth  taken  by  the  applicant,  but  he  is  put 
forward  by  Overend  and  Hamilton,  who  are  the  real  actors. 
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The  Court  has  inherent  jurisdiction  to  prevent  abuse  of  its  pro- 
cess, and,  as  part  of  this  jurisdiction,  will  stay  proceedings,  as 
being  taken  against  good  faith,  when  a  man  of  straw  is  put 
forward  by  those  really  litigating,  until  they  either  give  ade- 
quate security  or  consent  to  be  added  as  parties,  so  that  an 
order  for  costs  may  be  made  against  them  in  the  event  of 
failure.  This  jurisdiction  may  be  exercised  as  well  in  the  case 
of  a  summary  application  to  the  Court  as  in  an  action. 

The  statutory*  requirement  of  security  to  a  ceirtain  sum  in 
any  case  does  not  take  away  the  right  of  the  Court  to  require 
those  invoking  its  aid  to  come  personally  before  it  and  assunle 
full  responsibility  for  their  actions  or  to  supply  such  security 
as  will  be  adequate  to  meet  the  respondents'  costs. 

If  the  real  applicants  consent  to  be  added,  no  further  order 
need  be  made — if  they  do  not,  they  must  give  further  security 
by  paying  $200  further  into  Court,  or  by  a  bond  in  twice  this 
amount.  In  the  event  of  the  applicants  failing  to  give  this 
security  or  to  file  a  consent  to  be  added,  duly  verified,  in  a 
month,  the  motion  against  the  by-law  should  be  dismissed  with 
costs,  and  in  the  meantime  the  hearing  of  the  motion  must  be 
stayed. 

Costs  of  this  motion  will  be  to  the  respondents  (the  corpor- 
ation) in  any  event  of  the  main  motion. 

This  motion  might  well  have  been  made  in  Chambers,  and 
the  order  should  issue  as  a  Chambers  torder. 


Middlfltoii.  J. 

1011 
Re 

STUBlfEB 

Ain> 

Toww  OF 

Bbavebton. 


In  compliance  with  this  order,  an  additional  sum  of 
was  paid  into  Court  as  security  for  the  costs  of  the  corporation ; 
and  the  motion  to  quash  the  by-law  was  heard  and  dismissed. 
An  appeal  to  a  Divisional  Court  was  also  dismissed.  See  24 
O.L.R.  65. 

The  taxed  costs  of  the  corporation  exceeded  the  amounts 
paid  into  €ourt ;  and  a  motion  was  made  by  the  corporation  for 
an  order  requiring  and  directing  Alexander  Hamilton  to  pay 
the  amount  of  the  excess. 


December  6.     The  motion  was  heard  by  Boyd,  C,  in  the 
Weekly  Court  at  Toronto. 

^Municipal  Act,  1903,  sec.  378,  sub-sees.  4,  5,  6. 
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1911 

Re 
Stusmeb 

AND 

Town  of 
Beavebton. 


W.  E.  Rcmey,  for  the  Corporation  of  the  Town  of  Beaverton, 
the  applicants. 

G,  Lynch-Staunton,  K.C.,  for  Hamilton,  the  respondent. 

December  7.  Boyd,  C.  : — My  brother  Middleton  has  already 
found,  on  the  examination  which  is  in  evidence,  that  the  petition 
in  the  name  of  Sturmer  was  a  matter  for  which  Hamilton  and 
Overend  were  responsible  (with  which  I  agree).  Sturmer  is 
a  man  of  styaw;  and  they  feared  to  appear  lest  they  might  be 
liable  for  costs:  they  became  responsible  to  the  solicitor  who 
acted  for  Sturmer  for  costs;  and  the  proceeding  was  really  an 
abuse  of  the  process  of  the  Court.  The  real  litigants  are  these 
two  hotel-keepers;  and  this  application  is  against  one  only,  to 
make  him  pay  the  balance  of  costs,  $384,  payable  by  Sturmer 
to  the  corporation,  on  the  dismissal  of  the  application  to  quash. 
There  is  inherent  power  in  the  Court  to  make  a  person  who  has 
set  the  Court  in  motion  pay  the  costs  of  his  unsuccessful 
application,  and  this  though  the  person  be  not  formally  a  party, 
but  one  who  is  the  instigator  and  supporter  of  the  movement: 
In  re  Bombay  Civil  Fund  Act  (1888),  33  Sol.  J.  107,  40  Ch.  D. 
288;  Attorney-General  v.  Skinners  Co.  (1837),  C.P.  Coop. 
(Prac.)  1,  7.  Under  the  Judicature  Act,  there  is  now  ample 
jurisdiction  to  deal  with  costs :  full  power  is  given  to  determine 
by  whom  and  to  what  extent  costs  are  to  be  paid:  sec.  119;  In 
re  Appleton  French  and*Scrafton  Limited,  [1905]  1  Ch.  749; 
Corporation  of  Burford  v.  Lenthall  (1743),  2  Atk.  551,  553. 

As  to  inherent  jurisdiction  to  give  costs  apart  from  any  statu- 
tory enactment,  it  is  said  in  the  Encyclopaedia  of  the  Laws  of  Eng- 
land, 2nd  ed.,  vol.  4,  p.  43,  tit.  *^ Costs'':  ''The  Court  of  Chan- 
cery assumed  from  its  commencement  the  power  to  deal  with 
all  questions  of  costs,  without  the  aid  of  the  legislature."  The 
subject  is  discussed  by  Fry,  L.J.,  in  Andrews  v.  Barnes  (1888), 
39  Ch.  D.  133,  138,  139,  and  adverted  to  by  Lord  Herschell  in 
Guardians  of  West  Ham  Vnian  v.  Churchwardens ,  etc,  of  St. 
Matthew,  Bethnal  Green,  [1896]  A.C.  477,  at  p.  483.  See  also 
MerrijSeld  on  Attorneys  and  Costs,  p.  613.  Again,  every  Court 
has  inherent  jurisdiction,  independently  of  any  statute,  to  order 
costs  to  be  paid  by  any  one  who  puts  it  in  motion  wrongly  in 


Digitized  by  VjOOQIC 


o. 


■X 


V 


;\ 


XXV.] 


ONTARIO  LAW  REPORTS. 


193 


a  fruitless  and  unjustifiable  application:  In  re  Bombay  CivU 
Fund  Act,  40  Ch.  D.  288.  Like  power  as  to  costs  is  now  given 
by  the  Judicature  Act;  and  it  is  not  necessary  to  invoke  the  dir- 
ection that  the  rules  of  common  law  as  to  costs  must  give  way 
to  those  of  equity.:  sec  58  (13). 

The  practice  has  long  prevailed  in  ejectment  that,  where- 
ever  the  Court  finds  that  there  is  a  real  plaintiff  or  defendant 
behind  the  nominal  plaintiff  or  defendant,  the  €ourt  will  compel 
him  to  pay  the  costs  in  a  summary  way.  This  rule  is  based  on 
equitable  principles  and  in  the  exercise  of  equitable  jurisdiction, 
for  the  very  good  reason  that  it  is  intended  to  prevent  great 
mischief.  As  said  by  Campbell,  C.J.,  in  Hutchinson  v.  Green- 
wood (1854),  4  E.  &  B.  324,  326:  **The  persons  really  interested 
as  landlords  never  would  appear  themselves,  if  they  could  cause 
an  appearance  to  be  entered  in  the  name  of  a  pauper  tenant 
and  defend  the  suit  without  risk  to  themselves  of  having  to  pay 
the  plaintiff's  costs/' 

This  is  a  case  in  which  the  equitable  rule  should  be  applied 
in  ordering  the  real  applicant,  Hamilton,  to  pay  these  costs, 
and  that  will  be  the  order  of  the  Court.  Order  to  pay  $384 
and  costs  of  application  to  the  corporation. 


Bcud.  c. 
1911 
Re 

STUBlfEB 

Ain> 

Town  of 

Beavebton. 


[An  appeal  from  the  judgment  of  the  Chcuioellor  was  heard  by  a  Divi- 
aional  Court  on  the  15th  January,  1912.    Judgment  was  reserved.] 


14 XXV.   O.L.R. 
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c.  A.  Kaisbrhof  Hotel  Co.  v.  ZtJBBsB. 

1911 

Dec.  7.  Mortgage^Power  of  Sale— Duty  of  Mgi^ip'ag^e—Sale  at  Fair  Valup— Con- 
duct of  Bale~-Condition9 — Withdratodl  of  Bid — Coitu8ion  hettoeen 
Mbrtg^i^ee^ahd  Puhyhdsei^^-^ligh^  Bvidewdt  of. 

tte  judgmeiil  of  a  Dirisional  Court,  23  O.L.tt.  481,  dismissing  an 
action  to  set  aside  a  ^ale  of  land  Undier  ihd  {k^w^rt  <$f  MlU  clmtained  in 
certain  mortgages,  was  affirmed. 

AJE^PEAL  by  the  JjkiiitiiafS  frbm  the  judghifent  of  a  DiVisioiUl 
CoUrt,  23  O.L.R.  481,  allowing  the  appeal  of  the  defendants 
Zhber  arid  Roofe  frttm  the  judgihetlt  of  Clute,  J.,  lit  th6  trial, 
in  favour  of  the  pkintiiBfs,  and  dislnissing  the  acition. 

October  2  and  3.  Thfe  append  Waji  heard  by  Mb&,  C.J.O., 
QixROw,  MaclajeIi!n,  ISvitEREDtTH,  and  Mag^,  JJ.A. 

M,  A.  Secord,  K.C.,  for  the  plaintiffs.  The  finding  of  the 
trial  Judge  that  the  defendants  Zubet  and  RooS  weJ^  acJting  in 
cdiicert  Should  not  hav^  been  set  ASide.  There  was  ainple  eVid- 
enee  to  justify  His  finding  as  to  cdllii^ion  between  these  defen- 
dants, which  was  exjJresaly  based  upon  his  opinion  as  to  th6 
credibility  of  the  witnesses.  It  was  the  duty  of  the  defendant 
Zliber  tb  have  Made  Ail  attempt  to  obtdiil  &  price  fbr  the  pro- 
perty large  enough  to  pay  the  mortgage  and  leave  a  surplus 
for  the  owner:  Smith  v.  Hunt  (1902),  4  O.L.R.  653.  The  re- 
spondent Roos  had,  at  the  sale,  made  a  larger  offer  for  the  pro- 
perty than  was  subsequently  accepted  from  him,  and  an  effort 
should  have  been  made  to  hold  him  to  his  first  offer:  Roberts 
V.  Bozon  (1825),  3  L.J.  Ch.  113.  The  mortgagee  cannot  be  a 
purchaser  of  the  mortgaged  property,  either  directly  or  indir- 
ectly; he  must  act  6ona  fide  and  without  collusion  with  any 
prospective  purchaser;  and  the  finding  of  the  trial  Judge  as  to 
the  understanding  between  these  defendants  is  supported  by  the 
evidence,  and  should  not  be  interfered  with. 

G,  H.  Watson,  K.C.,  for  the  defendants  Zuber  and  Roos. 
There  was  no  sacrifice  of  the  property  at  the  mortgage  sale,  as 
it  was  in  fact  sold  for  a  very  fair  price,  and  there  is  no  substan- 
tial evidence  of  undervaluation  before  the  Court.    The  learned 
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trial  Jtidgtd  ^r^d  ill  the  vi^W  of  the  eade  taken  by  biin  throughdut         C.  A. 
thd  fieAritife,  thAt  the  Mortgagee,  Iti  relation  to  the  sale  proceed-         ^^ 
in^^  stood  in  the  position  Of  a  trusted  for  the  owners  df  the    kaisebhof 
equity  of  rfedenigtion.     Thi^  error  runs  throughout  the  judg-     H^*^^^- 
ment,  and  its  effect  was  to  place  the  mortgagee  in  a  more  diflfi-        Zubeb. 
cult  and  responsible  poditioil  than  thAt  which  he  should  0(icupy. 
there  id  liO  evid^nc^  to  justify  the  findihg  of  th(d  trial  JUdge 
that  there  wds  an  understanding  between  the  Respondents  be- 
fore   the    sale;    and    it    is    clear    from    the    Evidence    that 
the     sale     was     conducted     fairly     &nd     honestly     in     all 
respects.    It  is  also  shewn  by  the  evidence  that  an  iittempt  was 
mfLde  by  fictitious  biddings  to  run  the  plroperty  np  td  a  price  in 
excess  of  its  sale  value;  and  the  auctioneer  was  justified  in  re- 
fusing to  accept  Fishes  bid  of  $43,500,  and  in  putting  up  the 
property  again.     In  these  circumstances,  the  defendant  Boos 
was  quite  within  his  legal  rights  in  withdrawing  his  prior  bid- 
ding of  $43,000.    The  following  cases  and  authbrities  wfere  re- 
ferred to,  in  addition  to  those  cited  in  the  argument  before  the 
Divitioiiftl  Court)  23  O.L.B.  at  pp.  484,  485;  Hunter's  Sale 
under  Mortgage,  pp.  319,  320 j  Holder  v.  Jackson  (1862),  11 
C.P.  543. 

Scdord,  in  reply. 

Decetiibef'  7.  Moss,  0. JO. : — This  action  was  tried  without 
a  jUry  by  Clute,  J.,  who  gave  judgment  in  favour  of  the  plain- 
tifllB.  Upon  appeal  by  the  defendantlS  to  a  Divisional  Coutt,  the 
judgment  at  the  trial  was  reversed  and  the  action  dismissed: 
23  O.L.B.  481. 

The  plaintiffs  now  appeal  and  seek  a  restoration  of  the  first 
judgment. 

The  plaintiffs  were  the  owners  of  the  equity  of  redemption 
in  certain  premises  in  the  town  of  Beriin,  being  a  hotel  property, 
which  w^  fenibj^t  to  three  mortgages,  the  second  and  third  of 
which  i^ere  owned  and  held  by  the  defendant  Zubef ,  to  whom 
they  had  been  assigned  by  the  defendants  Alfred  A.  t*ipe  and 
Charles  B.  Dunke,  i*espectiVelJr.  The  defendant  2uber  having 
ti^en  pr6ceedings  to  sell  the  pi'enaiaes  under  the  powend  of  sale 
contained    in    these    mortgages,    this    action    was    commenced 


Digitized  by  VjOOQIC 


196  ONTARIO  LAW  REPORTS.  [vol. 

C.A.        against  Zuber,  Pipe,  and  Dunke  to  restrain  the  sale,  and  an 

^"^^^         interim  injunction  was  obtained  from  the  Judge  of  the  County 

Kaisebhof     Court  of  Waterloo.    In  consequence  thereof,  the  sale  was  ad- 

HoTM^Co.     JQiu-ned  from  time  to  time  pending  the  disposal  of  a  motion  be- 

ZuBER.       fore  a  Judge  of  the  High  Court  to  continue  the  injunction  until 

Mom.  cj.o,     the  trial.    The  learned  Judge  by  whom  the  motion  was  finally 

heard  refused  to  continue  the  injunction;  and,  on  the  15th 

July,  1910,  the  premises  were  put  up  for  sale  by  auction,  and 

were  ultimately  knocked  down  to  the  defendant  William  Roos, 

who  was  declared  the  highest  bidder  at  the  price  of  $39,500. 

By  deed  dated  the  4th  August,  1910,  and  registered  the 
next  day,  the  defendant  Zuber,  under  and  in  pursuance  of  the 
powers  of  sale,  conveyed  the  premises  to  the  defendant  Roos. 

Thereafter  the  plaintiffs  discontinued  the  action  as  against 
the  defendants  Pipe  and  Dunke;  and,  on  the  24th  November, 
1910,  obtained  an  order  allowing  them  to  add  Roos  as  a  party 
defendant,  with  a  view  to  impeaching  the  sale  to  him. 

The  statement  of  claim  subsequently  delivered  set  forth  num- 
erous objections  to  the  sale  and  its  validity,  several  of  which  are 
completely  displaced  by  the  evidence  given  at  the  trial,  such 
as,  that  the  lands  were  not  fully  and  properly  advertised,  and 
that  no  sufficient  public  notice  was  given  of  the  different  post- 
ponements of  the  sale.  The  main  objections  were :  that  the  sale 
was  not  conducted  in  a  fair,  open,  and  proper  manner;  that 
the  defendant  Roos  was  not  the  highest  bidder;  that  the  condi- 
tions of  sale  were  unduly  onerous;  that  there  was  an  arrange- 
ment between  the  defendants  Zuber  and  Roos  whereby  the  pre- 
mises were  to  be  knocked  down  to  Roos  at  a  price  much  less 
than  their  value;  and  that  the  defendant  Roos  was  acting  as 
agent  for  the  defendant  Zuber  in  purchasing  the  premises,  and 
the  sale  was  not  bond  fide. 

The  learned  trial  Judge  condemned  the  conditions  of  sale, 
because  they  did  not  furnish  fuller  information  with  regard  to 
the  first  mortgage,  subject  to  which  the  premises  were  to  be 
sold,  and  as  to' existing  leases  and  mechanics'  liens,  and  be- 
cause the  amount  to  be  deposited  by  the  purchaser  was  put  at 
twenty  per  cent.,  and  because  only  seven  days  were  given  to  the 
purchaser  within  which  to  make  objections  to  the  title. 
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There  was  no  evidence  that  any  one  was  deterred  from  be-         C.  A. 
coming  a  bidder  at  the  sale  by  reason  of  any  of  the  conditions         ^^^^ 
of  sale,  or  that  they  tended  in  any  way  to  dampen  the  sale.  The    Kaibebhof 
advertisement  stated  that  any  one  desiring  it  could  obtain  full  ^ 

information  and  particulars  upon  application  to  the  vendor's       Zxjber. 
solicitors.  mo«,  aj.o. 

There  was  no  misstatement  as  to  any  matter  material  to  be 
known;  and,  in  substance,  the  form  indicated  by  Con.  Rule 
721  was  followed.  See  Holmested  and  Langton's  Forms  and 
Precedents,  2nd  ed.,  Form  No.  1035.  Neither  in  sales  by  the 
Court  nor  outside  of  the  Court  is  it  intended  that  the  advertise- 
ment and  conditions  should  contain  all  that  may  be  desirable 
for  an  intending  bidder  to  know.  It  is  only  necessary  to  inform 
him  where  it  may  be  had.  Nor  do  the  conditions  with  regard 
to  the  deposit  or  the  title  seem  to  have  had  any  prejudicial 
effect  upon  the  minds  of  any  one  desiring  to  bid  for  the  pro- 
perty. 

In  any  case,  these  objections  could  not  affect  Roos's  right 
to  hold  his  purchase,  in  the  absence  of  proof  that  he  was  a 
party  to  the  preparation  of  the  advertisement  and  conditions, 
or  actively  intervened  in  the  steps  taken  towards  bringing 
on  the  sale,  or  acted  in  collusion  with  the  mortgagee.  See  Had- 
dington Island  Quarry  Co,  v.  Huson,  [1911]  A.C.  722,  at  p.  727, 
for  the  most  recent  exposition  of  the  law  on  this  subject. 

It  was  well  shewn  by  the  evidence  that  the  price  obtained 
was  far  from  being  a  low  price,  but  the  contrary;  and,  apart 
from  the  fact  that,  owing  to  the  failure  of  Fish,  by  whom  a 
bid  of  $43,500  was  made,  to  come  forward  with  the  deposit  re- 
quired by  the  conditions  of  sale,  the  premises  were  finally 
knocked  down  to  Roos  at  $39,500,  it  cannot  be  said  that  the 
sale  was  a  disadvantageous  sale  in  any  respect. 

This  inversion  was  the  outcome  of  the  action  of  persons  for 
whose  conduct  neither  Zuber  nor  Roos  was  responsible.  These 
persons  appeared  to  be  acting  or  to  suppose  they  were  acting 
in  the  interest  of  the  plaintiffs,  their  object  apparently  being 
to  render  the  sale  abortive  by  making  bids  running  up  the  price 
beyond  the  saleable  value  of  the  property.  Upon  realising  that 
this  was  the  case,  the  defendant  Roos  declined,  as  he  was*  en- 


Digitized  by  VjOOQIC 


198  ONTARIO  LAW  REPORTS.  [vol. 

C.A.        titled  to  (Jo,  to  b^  bound  by  his  former  bids.    Tb^re  wap  then 

^^^^        presented  to  the  defendant  Zuber  the  question  whether  the  sale 

Kaiskbhof     was  to  be  treated  as  abortive,  and  a  resale  re^rted  tQ,  involving 

^         all  the  expense  of  advertising  anew  ftnd  of  talking  ^11  the  other 

ZuBEB.      necessary  steps  for  the  purpose,  or  whether  to  penRit  the  sale 

Mom.  aj.o.     to  be  proceeded  with  at  once.    The  chances  of  a  new  sale  proving 

more  advanta^us  were  npt  apparent;  and  it  cannot  be  said 

that  2juber  exercised  an  unwise  or  unreasonably  jil4gment  in 

allowing  the  si^le  to  proceed. 

Unless,  therefore,  as  put  by  the  learned  Chancellor,  speaking 
for  the  Divisional  Court,  ''the  evidence  goes  to  establish  the 
conclusion  that  the  sale  was  a  sham,  and  that  Boos  bought  the 
property  for  the  mortgagee,  it  falls  short  of  what  is  needed  for 
the  success  of  the  plaintiffs : "  23  O.L.R.  at  p.  487. 

A  careful  perusal  and  consideration  of  the  testimony  does 
not  lead  to  that  conclusion.  Apart  from  the  alleged  statement 
of  Zuber,  testified  to  by  the  witness  Weber,  and  the  statements 
alleged  to  have  been  made  by  Roos  to  the  witnesses  A.  J.  Cardy 
and  Sarah  Cardy,  there  is  nothing  to  support  the  claim  of  col- 
lusion ur  the  agency  of  Roos. 

As  regards  the  first,  it  could  not  in  any  case  affect  I(oos,  for 
it  was  not  made  in  his  presence  or  communicated  to  or  assented 
to  by  him.  And  as  regards  the  other,  apart  from  the  distinct 
denial  given  by  l^oo?,  supported  by  the  witness  Illidge,  the  al- 
leged statements  were  altogether  too  vague  to  be  accepted  as 
proof  of  an  agency  to  purchase  for  Zuber.  It  is  unnecessary 
further  to  elaborate  the  details  of  the  testimony  bearing  on 
this  branch  of  the  case.  It  has  been  fully  dealt  with  in  the 
Divisional  Court;  and,  upon  the  whole  case,  there  appears  no 
good  reason  for  interfering  with  the  judgment  appealed  from. 

The  appeal  should  be  dismissed  with  costs. 

Mkredith,  J.A.  : — Though  it  may  be  that  there  are  some  cir- 
cumstances calculated  to  excite  son^e  suspicion  as  to  the  good 
faith  of  the  mortgagee  in  the  sale  of  the  mortgaged  property, 
yet,  when  the  whole  circumstances  are  rejisonably  considered, 
the  judgment  at  the  trial  cannot  be  supported. 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


199 


C.A. 
1911 


Kaibkbhqf 

HOTBL  €o. 
ZUBEB. 


If  tbe  property  had  been  sold  at  a  great  undervalue,  the 
things  oakulated  to  excite  suspicion  would  become  more 
weighty ;  but,  when  it  is  made  quite  plain  that  a  reasonable  price 
was  obtained,  so  large  a  one  that  no  one  even  now  offers  more ; 
and  when  it  appears,  as  it  plf^inly  does  now, that  the  purchaser  had 
very  good  reason  for  buying  for  himself ;  that,  indeed,  in  a  busi-  Meredith,  j.a. 
ness  sense,  he  may  fairly  be  said  to  have  been  driven  so  to  pur- 
chase; such  suspicions  fade  away  entirely,  or  at  least  become 
very  faint. 

No  sort  of  objection  was  made  before  or  at  the  sale,  by  or  on 
behalf  of  the  plaintiffs,  to  the  conditions  of  sale  or  to  the  pro- 
ceedings at  the  sale,  in  regard  to  whieh  so  much  is  sought  to  be 
made  now.  No  attempt  seems  to  have  been  made,  by  them  or 
in  their  behi^lf,  to  get  a  higher  bid,  or  better  price,  for  the 
property;  indeed,  the  whole  of  this  litigation  seems  to  me  to 
have  arisen  out  of  the  fact  that  the  purchaser  eventually  bought 
for  a  sum  several  thousand  dollars  less  than  be  at  one  time  bid 
for  it;  but,  as  that  bid  was  forced  by  pne  who  was  unable  to 
carry  out  his  purchase  when  the  property  was  l^noeked  down 
to  him,  and  w^s  really  not  a  h\i  in  good  faitb,  it  is  difficult 
for  me  to  find  any  fair  ground  for  holding  the  purchaser  to  the 
bid  so  forced  up,  a^d  which  was  retracted  before  acceptance, 
or  for  any  other  loss  on  that  account. 

The  adn^issions  said  to  have  been  made  by  both  vendor  and 
purchaser,  after  the  sale,  are  quite  subject  to  a  reasonable  and 
innocent  interpretation.  The  purchasier's  interest  required  that 
the  bi^siness  of  the  hotel  should  be  carried  on,  and  that  he 
should  have  some  sort  of  a  ''tie"  iipon  it.  Keepers  of  such 
hotels  are  not  as  easily  found  ''as  stuipps  in  a  Qeld;"  and  the 
mortgagee  might  fairly  and  properly  be  looked  upon  as  a  pos- 
sible future  keeper,  manager,  tenant,  or  even  purchaser,  with- 
out any  offence  against  any  rule  of  law  or  equity  on  the  part 
of  the  real  purchaser,  who  had  bought  in  good  faith,  for  himself, 
and  in  his  own  interests. 

There  is  no  reason,  in  my  opinion,  for  disturbing  the  eon- 
elusion  pf  the  Divisional  Court;  the  case  i^  npt  one  in  which 
much  (^epeQdefl  upon  the  d^I^eanour  of  the  witnesses;  and  the 
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C.  A.  learned  trial  Judge  erred  in  principle  in  treating  the  vendor  as 

^^^^  if  he  were  nothing  but  a  trustee  for  the  sale  of  the  property 

KAiBiaHOF  for  the  mortgagor's  benefit. 
Hotel  Co. 
«. 
ZuBER.  Garrow,  Maclaren,  and  Magee,  JJ.A.,  concurred. 

Appeal  dismissed  with  costs. 


C.A. 
1911 


[IN  THE  COURT  OF  APPEAL.] 

Bennett  v.  Havelock  Electric  Light  Co. 


Dec  7.  Company — Sale  of  Property  to  Company  by  Director — Agreement  ivith  Co- 
directors — Division  of  Purchase-money — Rights  of  Holders  of  Suhse- 
quently  Acquired  Shares — Absence  of  Secrecy  and  Fraud — Affirmance  of 
Transaction  by  Company, 

The  judgment  of  a  Diyisianal  Ck>urt,  21  O.L.R.  120,  was  reversed,  upon  the 
facts,  and  thtut  of  Bbitton,  J.,  ib.,  dismissing  the  action,  restored: — 

Held,  per  Maclaben,  J.A.,  that  the  company  paid  only  a  fair  price  for  the 
property;  and,  if  the  defendant  M.  had  simply  sold  it  for  that  sum,  and 
then  had  compensated  the  other  defendants  for  the  valuable  services  they 
had  rendered  him,  there  would  have  been  no  reasonable  ground  of  com- 
plaint. There  was  no  secrecy  about  the  price  paid;  and  there  was  no 
fraud.  Any  irregularities  were  such  as  might  be  condoned  by  the  com- 
pany; and,  the  company  having,  with  full  knowledge,  ratified  all  that 
was  done,  the  plaintiffs,  who  were  only  urging  the  claims  of  the  company, 
could  have  no  higher  rights. 

Per  Mebedfth,  J.A.,  that,  if  the  defendant  M.  had  retained  the  whole  eum 
of  $5,000,  found  by  the  trial  Judge  to  be  but  a  fair  price  for  the  water 
power  alone,  no  one  could  recover  any  part  of  it  from  him;  no  attempt 
had  been  made  to  recover  from  him  the  share  of  it  retained  by  him ;  and 
no  one  could,  legally  or  logically,  recover  any  part  of  the  shares  which 
he  chose  to  give  to  his  co-defendants  for  their  assistance.  There  was  no 
ground  for  calling  the  transaction  a  fraud;  it  could  not  be  said  that  the 
individual  defendants  were  making  a  profit  of  their  office  of  trustees  for 
the  shareholders;  nor  was  the  case  like  that  of  a  servant  receiving  a 
secret  commission  on  purchases  made  for  his  master.  The  right  of 
action,  if  any,  would  be  that  of  the  company;  and  the  company  had 
repudiated  the  claims  made  in  this  action,  and  ratified  and  confirmed  the 
transaction  impeached  in  it. 

Appeal  by  the  individual  defendants,  other  than  the  defend- 
ant Mathieson,  from  the  order  of  a  Divisional  Court  setting 
aside  the  judgment  of  Britton,  J.,  by  which  the  action  was 
dismissed  and  directing  that  judgment  be  entered  against  the 
appellants  for  $1,000.  The  reasons  for  the  judgments  of  Brit- 
ton, J.,  and  the  Divisional  Court,  are  reported  in  21  O.L.R.  120. 
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October  5.  The  appeal  was  heard  by  Moss,  C.J.O.,  Gar- 
row,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

S.  T.  Medd  and  R.  R.  Hall,  for  the  appellants,  argued  that 
the  findings  of  fact  made  by  the  learned  trial  Judge  were  war- 
ranted by  the  evidence,  and  relied  upon  these  findings  as  sup- 
porting his  judgment.  They  submitted  that  there  was  no  evid- 
ence to  shew  that  these  defendants  made  any  secret  profit  to 
the  detriment  of  the  plaintiffs,  the  question  being  purely  one 
of  fact;  and  the  evidence  shewed  that  the  defendant  Mathieson 
had  agreed,  out  of  his  profits,  to  pay  the  appellants  the  sums 
in  question  as  a  consideration  for  assisting  him  in  financing  the 
company,  which,  it  was  clearly  proved,  they  did.  There  is 
no  evidence  of  any  fraudulent  conduct  on  the  part  of  the  ap- 
pellants; and  the  plaintiffs  are  bound  by  their  laches  and  ac- 
quiescence in  what  was  done,  and  by  the  ratification  of  the 
company.  Counsel  referred  to  the  cases  cited  on  behalf  of  the 
appellants  in  the  prior  argument  before  the  Divisional  Court 
especially  to  Burland  v.  Earle,  [1902]  A;C.  83;  and  also  to 
Gray  v.  Lewis  (1873),  L.R.  8  Ch.  1049,  at  p.  1050,  per  James, 
L.J.,  dealing  with  Foss  v.  Harbottle  (1843),  2  Hare  461;  Pal- 
mer's Company  Precedents,  10th  ed.,  pp..  1055-1057,  and  cases 
there  reviewed;  Lindley  on  Companies,  6th  ed.,  p.  772;  Nor- 
mandy V.  Ind  Coope  d  Co,  Limited,  [1908]  1  Ch.  84,  per 
Kekewich,  J.,  at  p.  109. 

D.  O'Connell,  for  the  plaintiffs,  did  not  quarrel  so  much  with 
the  findings  of  fact  of  the  learned  trial  Judge  as  with  his  in- 
terpretation of  their  legal  effect.  He  referred  to  In  re  Caer- 
philly  Colliery  Co.,  Pearson's  Case  (1877),  5  Ch.  D.  336,  at  pp. 
340,  356,  and  to  In  re  Hess  Manufacturing  Co,  (1894),  23  S.C.R. 
644,  the  principle  of  which,  it  was  submitted,  covered  the  case 
at  bar.  These  defendants,  as  directors,  stood  in  a  fiduciary  re- 
lationship to  the  company,  and  were  trustees  for  future,  as  well 
as  for  present  shareholders,  and  could  not  be  permitted  to  re- 
tain the  secret  profit  made  by  them  in  connection  with  the  trans- 
action. As  to  the  alleged  ratification  by  the  company,  it  did 
not  take  place  until  after  this  litigation  had  commenced,  nor 
can  there  be  any  valid  ratification  unless  full  disclosure  of  all 
the  attendant  circumstances  has  taken  place,  which  is  not  the 
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case  here;  moreover,  i\  \s  beyoijcj  t}ie  power  pf  4  company  to 
ratify  a  fraudulent  transactipn  such  48  thi^:  In  re  Olympia 
Limited,  [1S98]  2  Ch.  153;  Oluckstm  v.  Barms,  [1900]  4..C. 
24Q;  In  re  Canadim  Oil  Works  Corporation,  Hay's  Ca$e  (187&), 
L.R.  10  Cl^.  593.  The  finding  of  laches  cannot  be  supported 
unless  t)iere  w^s  full  and  ample  notice  to  the  parties  interested 
of  the  irreg^U^ti^s  complained  of.  fleference  was  also  made, 
Qi;  the  question  of  ratification,  to  Palmer's  Company  Prece- 
dents, IQth  ed.y  p.  69,  and  oases  there  cited;  also  to  Savery  v. 
King  (1856),  5  H.L.C.  627. 
Medd,  in  reply. 


December  7.  Maclabbn,  J.A. : — ^A  careful  examination 
of  the  evidence  in  this  case  lei^ds  me  to  t^e  conclu- 
siop  arrived  at  by  the  trial  Judge  rather  than  to  that 
of  the  Divisional  Court.  With  gre^t  respect,  I  am  of 
opinion  Jhat  the  latter  erred  in  looking  at  the  form 
rather  than  at  the  substance  of  the  transaction  in  question. 
The  form  through  which  the  parties  went  seems  to  be  ^  clumsy 
contrivaqce  apparently  resorted  to  by  them  from  a  mistaken 
view  of  the  law.  If  they  had  put  the  transaction  through  in 
the  form  in  which  their  actual  agreement,  as  fpund  by  the  trial 
Judge,  was  ^lade,  I  am  of  opinion  that  it  would  have  bee4  un- 
assailable and  not  open  to  the  objections  brought  against  it  by 
the  Divisional  Court. 

It  has  been  found  that  t^e  company  paid  only  a  fair  price 
for  the  property;  and,  if  the  defendant  Mathieson  had  simply 
sold  it  for  th$it  ^um,  and  then  bad  compensated  the  other  de- 
fendants for  the  valuable  services  they  had  rendered  him,  thpre 
would  have  been  np  reasonable  ground  of  complaint. 

The  price  paid  for  the  property  was  well  known,  as  tjiere 
was  no  secret  about  it;  and  there  was  no  fraud. 

Any  irregularities  in  the  matter  were,  I  consider,  such  ^s 
might  be  condoned  by  the  company;  and,  the  company  having, 
with  full  knowledge,  ratified  all  that  was  done,  the  plaintiflEs, 
who  are  only  urging  the  claims  of  the  company,  can  have  no 
higher  rights,  an4  their  fiction  should  be  dismissed. 

The  judgment  of  the  Divisional  Court  ^hquld  be  reverse^, 
and  that  of  the  trial  Judge  restored. 
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Msiaipi7Qj  J.A. : — I  am  quite  unable  to  dipcover  anything 
discreditable  iq  the  cpB4uct  of  any  o|  the  defendants  in  any  of 
the  Qiatt^r^  in  que^ipn  in  this  action.  On  t]ie  contrary,  it 
seems  to  n^e  that  it  would  \>e  discreditable  to  thp  adinipistration 
of  justice  if  the  l^w  took  fro^  the  individual  defenijftpts,  who 
have  bori^e  the  bur4cn  and  all  t)ie  risks  of  establishing  the  elec- 
tric ligtit  f^nd  power  system  in  question,  t]ie  money  in  question 
for  the  bepQ^t  o{  othe^  shareholders  of  the  company,  who  h^ve 
borne  no  burden  and  run  no  risk  in  establishing  jt. 

The  f^ctp  4re  v^ry  siipple,  and  thepe  can  b^  np  r^asQp^ble 
doubt  as  to  the^. 

The  defendant  Mathieson,  recogpii^ing  the  need  of  a  system 
of  electric  lighting  and  electric  power  ip  the  village  of  Haye- 
lock,  ip  which  he  thep  resided,  ancl  still  resides,  purchased  the 
only  water  power  suitable  for  th^t  purpose,  for  $3Q0,  and  then 
spi|gl)t  tp  l^ive  it  \1tili9ed  for  that  purpose,  desiripg  and  asking 
oply  ttip  price  hii  )i9d  pai(i  for  it  if  the  municipc^}  coppcil  of  the 
village,  or  any  company,  would  ppdertake  the  work;  but  he 
sought  in  vain;  po  one  seemed  willing  to  updertake  the  work 
and  inppr  the  risk  of  failure.  He  then  associateci  )iip)self  with 
his  co-defendants,  and  they  updertook  the  VQvk  find  the  risk, 
forming  ^  coppfipy  for  that  purpose,  but  beipg  obliged  to  pledge 
their  owp  credit  for  the  debts  of  the  concern;  ^nd  so  not  only 
gave  their  owp  time  and  energy,  but  also  risked  t^eir  own  for- 
tunes IP  the  public  epterprise.  Under  these  circppistapces,  the 
defep4#^t  Mathieson  ippisted  upop  getting  $5,000  for  the  water 
power;  an(l,  havipg  got  it,  divided  it  equally  amopg  those  who 
were  undertaking  the  work — his  four  individual  co-defendants 
apd  biipself ;  4n4  therp  wfts  surely  pothing  unfair,  much  less 
discreditable,  in  that;  if  the  enterprise  failed,  the  $5,000,  and 
possibly  all  these  men  were  worth,  would  be  lost;  whilst,  if  it 
spcp^e4ed,  $^,000  woul4  be  a  very  reasonable  price  for  the 
water  power,  witJiout  allowing  to  them  anything  for  the  labours 
they  were  undertakipg — ^no  small  thing — or  fpr  the  risk  they 
were  taking  for  the  benefit  of  future  sharehqlders — who  were 
risldpg  nothipg  but  the  price  of  their  stock  apd  giving  po  lab- 
our— as  well  as  for  the  public.  On  what  principle,  then,  can  it 
be  sfiid  that  the  letter  ought  to  share  equally  with  the  former 
in  the  price  of  the  water  power? 


C.A. 
1911 

Havelock 
eucctbig 
LioiiT  Co. 

Meredith.  J.A. 


Digitized  by  VjOOQIC 


204 


ONTARIO  LAW  REPORTS. 


[vol. 


C.A. 
1911 

Bennett 

P- 
Havelock 
Electric 
Light  Co. 

Meredith,  J.  A. 


The  trial  Judge  found  that  $5,000  was  but  a  fair  price  for 
the  water  power  alone ;  and  it  is  not,  and'  could  not  be,  ques- 
tioned that,  if  the  defendant  Mathieson  had  retained  the  whole 
of  that  sum,  no  one  could  recover  any  part  of  it  from  him; 
and  no  attempt  has  been  made  to  recover  from  him  the  whole 
or  any  part  of  the  share  of  it  retained  by  him ;  and,  that  being 
so,  how  can  any  one,  legally  or  logically,  recover  any  part  of  the 
other  shares  of  it  which  he  chose  to  give  to  his  co-defendants 
for  their  assistance  f 

The  case  is  not  at  all  like  the  Canadian  oil  lands 
cases,*  in  which  companies  were  formed  for  the  purpose 
of  taking  over  oil  lands  at  prices  enormously  beyond  their 
value;  if  it  were,  the  transaction  could  not  stand:  in  this  case, 
there  is  not  a  shadow  of  any  sort  of  ground  for  calling  the 
transaction  a  fraud;  the  company  was  getting  an  excellent  bar- 
gain; the  water  power  was  well  worth  the  price;  and,  beside 
that,  the  company  was  getting  the  whole  work  of  utilising  it 
done  by  the  enterprise  and  labour  and  at  the  personal  risk  and 
on  the  personal  credit  of  the  defendant  Mathieson  and  his  as- 
sociates ;  and  neither  the  price  paid  by  Mathieson,  nor  the  price 
paid  to  him,  was  a  secret ;  both  were  well  known. 

Nor  can  it  be  said  that  the  individual  defendants  were  mak- 
ing a  profit  of  their  oflSce  of  trustees  for  the  shareholders :  and, 
if  it  could,  why  should  the  defendant  Mathieson  not  be  liable 
to  the  same  extent  as  each  of  his  associates?  And  could  it  be 
said,  reasonably,  that,  to  the  extent  of  the  $300,  there  was  not 
any  making  of  a  profit  of  oflSce,  but  as  to  the  difference  between 
that  and  the  $5,000  there  was;  and,  if  so,  why?  Not  because 
$300  was  all  the  water  power  was  worth,  because  it  was  worth 
the  $5,000;  and  not  because  $300  was  the  price  paid  for  it  by 
Mathieson,  because  it  might  be  worth  nothing,  or  might  be  worth 
very  much  more,  than  the  price  paid  for  it :  if  it  had  been  worth 
nothing,  and  yet  was  palmed  off  at  $300,  the  transaction  could 
not  be  upheld ;  ^o  the  price  paid  is  not  the  criterion,  the  actual 
value  is ;  and  you  cannot  take  away  from  the  defendant  Mathie- 
son any  part  of  that  actual  value,  nor  can  you  any  more  take  it 
from  any  one  to  whom  he  has  chosen  to  give  it  or  any  part  of  it. 

♦See  Lindsay  Petroleum  Co,  v.  Hurd  (1874),  L.R.  5  P.O.  221;  /n  re 
Canadian  Oil  Works  Corporation,  Hay's  Case,  L.R.  10  Ch.  593,  supra. 
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Nor,  if  $300  were  all  that  could  be  retained  as  the  price  of  the 
water  power,  could  you  logically  take  $1,000  from  each  of  his 
associates  and  nothing  from  the  defendant  Mathieson;  you 
should  take  $940  from  each,  leaving  the  $300  as  the  defendant 
Mathieson  chose  to  leave  it — equally  divided  among  the  five. 

Nor  is  the  case  anything  like  that  of  a  servant  receiving  a 
secret  commission  on  purchases  made  for  his  master.  The 
real  price  was  $5,000,  there  was  no  discount,  nor  was  there  any 
commission.  There  was  an  equal  division  by  the  defendant 
Mathieson,  not  only  of  the  excess  over  cost  price,  but  of  the  cost 
price  also,  among  the  few  to  be  found  who  had  the  courage  to 
join  in  carrying  into  effect,  on  their  own  credit  and  by  their 
own  exertions,  this  commendable  public  enterprise;  and,  in  my 
opinion,  it  would  be  discreditable  to  the  administration  of  jus- 
tice if,  in  such  a  case,  those  whose  credit  was  not  imperilled  and 
whose  exertions  were  not  employed  in  the  enterprise  could,  after 
it  has  been  by  the  others  carried  to  a  successful  issue,  come  in 
and  take  from  them  their  share  of  the  reasonable  price  of  the 
water  power. 

And,  beside  these  things,  the  right  of  action,  if  any,  would 
be  that  of  the  company;  and  the  company,  has,  at  a  regular 
meeting  of  its  shareholders,  called  for  the  purpose  of  consider- 
ing the  question  involved  in  this  action,  repudiated  the  claims 
made  in  it  and  ratified  and  confirmed  the  transaction  impeached 
in  it,  a  transaction  which  was  not  tiltra  vires  of  the  company. 

On  both  grounds,  the  action,  in  my  opinion,  fails,  and  was 
rightly  dismissed  at  the  trial ;  I  would  allow  this  appeal  and  re- 
store the  judgment,  there  directed  to  be  entered,  dismissing 
the  action. 
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Moss,  C.J.O.,  Garrow  and  Magee,  JJ.A.,  concurred. 

Appeal  allowed. 
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[DiVISIONAt  COURT.] 

^-  ^'  RocHFORD  V.  Brown. 

1011 

Dec  7.  Municipal  Corporation — Application  of  Funds  in  Payment  of  Costs  of 
Officer  Incurred  in  Action  against  him — Class  Action  againsi  Coun- 
cillors  to  Rcbdber  Mofiisifs  Paidr-=-€tatti^  of  Plaintiff  us  Bdiep^per^ — 
Tenant — Liahilitp  for  Taxes — Breach  of  Trust — Trustee  Aot — Appli- 
cation of. 

The  plaintiff,  suing  as  a  ratepayer  of  a  town,  on  behalf  of  him^if  anci  all 
other  ratepayers,  claimed  from  the  defendants^  who  were  the  members  of 
the  town  council  for  the  year  1911,  a  sum  of  modey  paid  out  of  the 
funds  of  the  town  corporation,  upoh  the  vote  of  thd  defendants,  to  a 
firm  of  solicitors  for  a  bill  of  costs  incurred  in  defending  the  Chief  Con- 
stable of  the  town  in  an  action  brought  against  him  and  the  town  cor- 
portation.  The  plaintiff's  name  was  on  the  assesstnent  slip  for  1911  as 
one  oi  the  tenants  of  a  property  assessed  to  the  landlord,  as  freehplaer, 
and  the  tenants,  ad  occupants;  the  totAl  ainouni  of  taxed  Tb^ixl^  $ld.75| 
apportioned  as  between  the  tenants.  There  was  no  .proof  that  the  ten- 
ants, as  between  them  and  the  landlord^  hdd  to  pay  ith^  laziBS :— =- 

Eeld^  that,  in  a  class  action  such  as  this,  the  Court. must  ascertain  by 
strict  proof  that  the  plaintiff  has  the  interest  which  he  alleys  and 
upon  which  his  title  to  sustain  the  suit  is  founded,  i.e.,  as  a  member 
of  a  class  standing  in  the  same  situation  and  having  one  common  right 
and  one  common  interest. 

Eiohens  v.  Congr^ve  (1&28),  4  Russ.  662,  and  Clay  v.  Rufford  (1849), 
8  Hare  ^81,  followed. 

And  held,  that  the  plaintiff  was  only  contingently  k  rieltei)ayer ;  for,  with- 
out stipulation  to  the  contrary,  the  law  regards  the  landlord  as  the 
person  to  pay;  and,  if  the  tenant  is  called  oh.  fie  caii  dediici  tfie  pay- 
ment from  his  rent  or  be  otherwise  recouped  oy  his  landlord;  and  tb» 
plaintifi^s  status  was  of  too  vague  and  fugitive  a  character  to  justify 
his  interference  oh  behalf  of  the  <^las8. 

Dove  V.  Dove   (1968),  18  C.P.  424,  followed. 

QtMFre,  as  to  the  pertinence  of  the  iS-ustee  Act,  62  Vict.  (2)  ch.  15  (0.), 
to  the  esM  of  municipal  councillors  applying  muili(iipal  funds  to  the 
payment  of  the  costs  of  'the  Chief  Constable  of  the  municipality,  in  an 
action  against  him  as  an  officer  of  Justice  acting  in  the  fenfordemehi  of 
the  Liquor  License  Act. 

Judgment  of  Denton,  Jun.  Co.  C.J.  York,  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  His  Honour 
Judge  Dbntok,  one  of  the  Junior  Judges  of  the  Coufatjr  Court 
of  the  County  of  York,  dismissing  an  action  brought  in  that 
Court  by  Thomas  Rochford  against  A.  J.  Brown  and  six  other 
persons. 

The  action  was  begun  on  the  16th  March,  1911.  The  state- 
ment of  claim  was  as  follows : — 

1.  The  plaintiff  was,  on  the  16th  March,  1909,  on  the  as- 
sessment roll  of  the  Town  of  North  Toronto  for  that  year,  as  a 


Digitized  by  VjOOQIC 


XXV.]  ONTARIO  LA^  ItEPOStS.  207 

ratepayei*  df  thfe  muriidpality,  arid  remained  sd  up  to  the  time  ^-  C. 
of  the  bfiii^rig  df  this  Action,  and  now  appeart  oii  th6  last  W-  }^ 
vised  assessment  roll  as  a  ratep&y^t  ad  ilfdresaid.  Rochford 

^.  The  di^fefid&nts^  dti  the  said  16th  Mkreh,  1^11^  Were  mem-  Bitow^. 
bers  of  the  ebnneil  df  the  Tdwri  of  North  tdrdnto,  arid  voted  ail 
such  to  pay  Messrs.  Holmari,  Draytdri,  ft  Moriahan,  sdlidtdrs, 
the  dum  df  $^40.02  ad  arid  for  k  bill  of  costs,  without  any  right 
01*  authdfity  sd  to  dii*ect;  &nd  the  said  amdritit  wiis,  in  pur- 
sttdriee  df  thd  vote,  paid  to  the  fiaid  firm. 

3.  the  plftititiflE  then,  fdr  himself  and  on  bdhAlf  of  all  other 
ratepayers  of  the  said  Towri  of  North  Toronto,  claimfe  fi^dhi  the 
said  defendants  the  amount  of  such  bill  of  costs,  with  interest 
from  the  6th  March,  1909,  and  the  costs  df  thid  action,  tks  irioney 
which  should  have  beeri  kept  to  ilnd  for  his  and  their  use. 

Thd  statement  of  defence  was  as  follows: — 

1.  The  defend&nts  deny  th^  allegations  cdritairied  in  the 
plaintiff's  statement  of  claim  and  put  the  plaintiff  to  the  proof 
thereof. 

2.  The  plaintiff  is  not  a  ratepayer  of  the  Town  of  North  Tor- 
onto, and  is  not  entitled  to  question  the  legality  of  the  payment 
referred  to  in  the  second  paragraph  of  the  plaintiff's  statement 
of  claim. 

3.  The  plaintiff  in  the  writ  of  summons  sued  personally  on 
his  own  behalf ;  and  in  his  personal  capacity  has  no  right  of  ac- 
tion whatever,  and  is  not  entitled  to  claim  on  behalf  of  him- 
self and  all  other  ratepayers  of  the  said  Town  of  North  Toronto, 
as  claimed  in  paragraph  3  of  the  statement  of  claim. 

4.  The  defendants  pledd  the  provisions  of  sec.  468  of  the 
Consolidated  Municipal  Act  of  1903,  and  say  that,  under  the 
provisions  of  the  said  section,  ariy  such  claiin  as  made  by  the 
plaintiff  hereunder  should  be  made  against  the  said  Corporation 
of  the  Town  of  North  Toronto  alone,  arid  should  ndt  be  made 
until  after  the  quashing  or  repeal  of  the  rei^olutiori  Authorising 
the  payment  of  the  moneys  referred  td  in  the  2nd  j^aragraph  of 
the  statement  of  claim,  if  the  same  were  illegally  paid  out, 
which  the  defendants  do  not  admit  but  deny,  nor  until  after 
one  month's  notice  in  writing  of  the  intention  to  bring  the  ac- 
tion shall  have  been  given  to  the  corporation. 
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D.  C.  5.  The  defendants  further  plead  the  provisions  of  sec.  13  of 

^^^^         the  statute  1.  Geo.  V.  ch.  22,  being  an  Act  to  protect  public 
RooHFORD    authorities  from  vexatious  actions. 

Bjjj^^  6.  The  defendants  and  each  of  them  deny  any  liability 

whatever  to  the  plaintiff  hereunder,  and  submit  that  this  ac- 
tion should  be  dismissed  with  costs. 

The  costs  paid  to  the  solicitors  were  the  taxed  costs  of  de- 
fending, on  behalf  of  one  Morris,  who  was  Chief  Constable  of 
the  Town  of  North  Toronto,  an  action  brought  against  Morris 
by  one  Robinson,  on  account  of  Robinson's  arrest  by  Morris, 
acting  as  constable:  see  Robinson  v.  Morris  (1909),  19  O.L.R. 
633. 

The  County  Court  Judge  dismissed  the  action  on  the  ground 
that,  if  the  payment  was  illegal  or  unauthorised,  the  defendants, 
having  acted  honestly  and  reasonably,  were  entitled  to  the  pro- 
tection of  the  Trustee  Act,  62  Vict.  (2)  ch.  15,  sec.  1  (0.) 

November  29  and  30.  The  appeal  was  heard  by  a  Divisional 
Court  composed  of  Boyd,  C,  Latchford  and  Middleton,  JJ. 

J.  B,  Mackenzie,  for  the  plaintiff.  The  defendants  had  no 
authority  to  pay  the  bill  of  costs  of  Morris  in  the  action  of 
Robinson  v.  Morris:  Biggar's  Municipal  Manual,  p.  536,  and 
cases  referred  to  in  note  (;)  at  the  foot  of  p.  41,  and  in  note 
(c)  at  the  foot  of  p.  47.  Nor  are  they  protected  by  the  provi- 
sions of  62  Vict.  (2)  ch.  15,  sec.  1  (0.) :  In  re  Lands  Allotment 
Co.,  [1894]  1  Ch.  616 ;  Elgin  Loan  and  Savings  Co.  v.  National 
Trust  Co.  (1903-5),  7  O.L.R.  1,  10  O.L.R.  41;  King  v.  Mat- 
thews (1903),  5  O.L.R.  228.  The  plaintiff  is  a  ratepayer,  and 
so  is  properly  entitled  to  question  the  legality  of  the  payment 
on  behalf  of  himself  and  all  other  ratepayers :  Patchell  v.  Raikes 
(1904),  7  O.L.R.  470,  at  p.  475;  Cross  v.  City  of  Ottawa  (1864), 
23  U.C.R.  288,  at  p.  292. 

jP.  a.  Oibson,  for  the  defendants.  The  plaintiff  is  not  a 
ratepayer  of  the  Town  of  North  Toronto,  and  is  not  entitled  to 
question  the  legality  of  the  payment  of  the  bill  of  costs  in  ques- 
tion. Neither  is  he  entitled  to  claim  on  behalf  of  himself  and 
all  other  ratepayers  of  the  Town  of  North  Toronto:  Baxter  v. 
Kerr  (1876),  23  Gr.  367. 
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M(ickenzie,  in  reply,  referred  to  Holcomh  v.  Shaw   (1862),         I^-C. 
22  U.C.R.  92,  and  Wame  v.  Coulter  (1866),  25  U.C.R.  177.   He         ^ 

also    referred    to    the    statute  •  4    Bdw.    VII.    eh.    23,   see.  Rochfobd 

2,  sub-sees.  6,  12 ;  sec.  33,  sub-sees.  3,  4 ;  see.  46,  sub-sec.  1 ;  and  bbown. 
schedule  P.  to  the  Act;  sees.  66,  67,  89,  91,  92  and  103   (1), 
clauses  1  and  2. 

December  7.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.  : — 'This  is  a  class  action,  in  which  the  plaintiff  under- 
takes to  sue  as  a  ratepayer  representing  and  on  behalf  of  all 
the  ratepayers  of  the  Town  of  North  Toronto.  This  method  of 
procedure  is  permissible  on  the  ground  stated  by  Lord  Lynd- 
hurst  in  Hichens  v.  Congreve  (1828),  4  Russ.  562,  577,  where 
all  the  class  stand  in  the  same  situation  and  have  one  com- 
mon right  and  one  common  interest :  then  one  of  such  class  can 
sue  for  the  benefit  of  all  the  others.  And  it  is  laid  down  that, 
in  dealing  with  such  actions,  the  Court  must  ascertain  by  strict 
proof  that  the  party  by  whom  the  cause  is  conducted  has  the 
interest  which  he  alleges  and  upon  which  his  title  to  sustain 
the  suit  is  founded:  Ctey  v.  Rufford  (1849),  8  Hare  281. 

The  question  here  is  (as  put  by  the  plaintiff's  counsel),  was 
the  plaintiff  a  ratepayer  at  the  time  of  bringing  the  action,  Le,, 
on  the  16th  March,  1911  ?  He  is  on  the  assessment  slip  for  that 
year  as  one  of  the  tenants  of  a  property  assessed  to  the  land- 
lord, as  freeholder,  and  the  tenants,  as  occupants;  the  total 
amount  of  taxes  being  $15.75,  -  not  apportioned  as  between 
the  tenants.  There  is  no  proof  given  that  the  tenants  have  to 
pay  the  taxes  as  between  them  and  the  landlord;  and,  primd 
facie  and  in  the  absence  of  evidence,  the  landlord  is  the  real 
ratepayer.  Without  stipulation  to  the  contrary,  the  law  re- 
gards the  landlord  as  the  person  to  pay.  Dove  v.  Dove  (1868), 
18  C.P.  424,  so  decides;  and  the  law  is  still  the  same,  though 
the  present  provision  in  the  statute  (Assessment  Act  of  1904, 
sec.  92*)  appears  in  a  form  abbreviated  from  that  in  use  at  an 
earlier  period. 

•92.  Any  tenant  may  deduct  from  his  rent  any  taxes  paid  by  him 
which  as  between  him  and  his  landlord    the  latter  ought  to  pay. 

15 — XXV.  O.L.R. 
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1). C.  The  owner  is  primarily  liable;  and,  if  the  tenant  is  called 

^^^^         on  to  pay  taxes,  he  pays  only  sub  modo,  for  he  can  deduct  the 

RooHFosD    payment  out  of  his  rent  or  otherwise  be  recouped  by  his  land- 

Bbown.       ^^^^-    He  may  be  regarded  as  contingently  a  ratepayer;  but,  as 

was  admitted  on  the  argument,  no  one  can  say  whether  he  will 

have  to  pay  the  taxes  or  not  for  the  year  (1911).    His  interest 

as  an  absolute  ratepayer  does  noir  appear ;  and  he  cannot,  being 

a  tenant  (who,  if  called  on,  deducts  his  taxes  from  his  rent), 

be  regarded  as  representing  the  body  of  ratepayers  who  are 

primarily  and  ultimately  liable  to  pay.     In  contemplation  of 

law,  the  landlord  is,  in  such  circumstances,  the  ratepayer,  and 

not  his  tenant. 

There  are  ratepayers  and — ratepayers.  A  tenant  who  is  pos- 
sibly liable  to  pay  taxes,  and  who,  if  the  possibility  happens, 
can  recover  what  is  paid  from  the  landlord,  is  not  in  the  same 
class  as  the  ratepayer  who  is  fixed  with  the  charge  from  the 
outset,  and  who  has  to  pay  out  of  his  own  pocket.  One  who,  as 
tenant,  is  liable  for  taxes  which  he  can  deduct  from  his  rent, 
has  by  no  means  the  same  measure  of  interest  in  the  financial 
condition  of  the  municipality  as  the  ratepayer  who  must  pay 
without  recourse. 

This  plaintiff  is  not  a  proper  representative  of  the  body  of 
ratepayers,  who  alone  are  interested  in  the  money  now  sought 
to  be  recovered  as  assets  of  the  municipality.  The  evidence 
^iven  is  in  accord  with  this  result.  The  witness  called  by  the 
plaintiff  (who  was  also  the  town  clerk)  said  that  the  plaintiff  is 
not  and  is  not  looked  on  a^  a  ratepayer  for  this  year,  1911,  and 
it  has  not  been  proved  that  he  is  or  that  he  will  be.  Hence  his  al- 
leged status  of  ratepayer  is  of  too  vague  and  fugitive  a  character 
to  justify  his  interference  on  behalf  of  the  class  he  undertakes  to 
represent. 

I  prefer  to  place  my  judgment  on  this  ground  rather  than 
on  that  which  appears  in  the  judgment  below.  Many  grave 
questions  arise  as  to  the  pertinence  of  the  Trustee  Act,  62  Vict. 
(2)  ch.  15  (0.),  to  a  municipal  corporation  applying  munici- 
pal funds  to  the  payment  of  costs  of  their  Chief  Constable  in 
an  action  against  him  as  an  officer  of  justice  acting  in  the  en- 
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forcement  of  the  Liquor  License  Act.    I  do  not  find  it  needful  ^'  C 

to  discuss  these  questions  on  this  record  and  at  the  suit  of  this  ^^^^ 

plaintiff.  Rochfobd 

Judgment  aflSrmed  with  costs.                                   ^  Brown. 


[DIVISIONAL  COURT.] 

Chandler  &  Massey  Limited  v.  Irish.  ^•^• 

1911 

Company — Illegal  Disposition   of  Assets — Acquisition  by   Shareholder   of       Dg^,  jg 
Shares  in  Another  Company — Breach  of  Trust — Winding-up  of  Com- 
pany— Right  of  Liquidator  to  Follow  Assets, 

Held,  affirming  the  judgment  of  Boyd,  C,  24  O.L.R.  513,  that,  without 
consideration  or  legal  authority,  $1,000  of  the  plaintiff  company's 
funds  was  applied  in  payment  for  certain  shares  standing  in  the  de- 
fendant's name;  that  the  moneys  so  misapplied  were  trust  funds;  and 
the  trust  attached  to  the  shares  purchased  with  the  trust  funds. 

Appkal  by  the  defendant  from  the  judgment  of  Boyd,  C, 
24  O.L.R.  513. 


December  4  and  5.  The  appeal  was  heard  by  a  Divisional 
Court  composed  of  Mulock,  C.J.Ex.D.,  Clute  and  Suther- 
land, JJ. 

H.  E.  Rose,  K.C.,  for  the  defendant,  argued  that  it  was  not 
shewn  by  the  evidence  that  the  plaintiffs'  cheque  by  which  the 
defendant's  stock  in  the  new  company  was  paid  for  was  their 
own  money,  or  that  it  was  improperly  paid.  The  cheque  is  not 
produced;  and  it  does  not  appear  against  what  account  it  was 
charged.  The  defendant  was  not  aware  of  anything  being 
wrong  in  the  transaction,  and  it  is  not  shewn  where  the  money 
came  from.  The  plaintiffs  in  order  to  succeed  in  the  action 
should  have  established  that  the  money  represented  by  the 
cheque  was  improperly  paid;  but  the  Court  is  left  to  guess  as 
to  this:  Johnson  v.  Royal  Mail  Steam  Packet  Co.  (1867),  L.R. 
3  C.P.  38,  per  Willes,  J.,  at  p.  43.  There  can  be  no  consent  with- 
out knowledge;  and  the  defendant  did  not  know  where  the 
money  was  coming  from.  The  learned  trial  Judge  has  passed 
over  what  was  the  real  issue  in  the  case;  and  there  is  no  evid- 
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ence  that  the  money  of  the  old  company  was  **  illegally  ap- 
plied'' in  the  purchase  of  the  defendant's  stock  in  the  new  com- 
pany, as  stated  in  the  judgment,  or  that  the  assets  of  the  old 
company  were  depleted  by  the  transaction.  Crandall  v.  Lincoln 
(1884),  51  Conn.  73,  which  is  relied  on  by  the  plaintiffs,  does  not, 
as  to  some  points,  represent  the  law  in  this  country. 

A,  C.  McM aster,  for  the  plaintiffs,  argued  that  the  defend- 
ant was  put  upon  inquiry,  and  must  be  deemed  to  have  had 
notice  of  the  real  nature  of  the  transaction.  He  gave  no  con- 
sideration for  the  shares  allotted  to  him  in  the  new  company, 
which  were  paid  for  by  the  plaintiffs'  money.  He  is,  therefore, 
not  entitled  to  hold  them  as  against  the  plaintiffs:  Trevor  v. 
Whiiworth  (1887),  12  App.  Gas.  409,  discussed  in  Lindley  on 
Companies,  6th  ed.,  p.  721,  shews  that  the  transaction  was 
ultra  vires  of  the  company. 

Rose,  in  reply,  referred  to  the  wide  powers  given  to  com- 
panies under  sec.  17  (d)  of  the  Act  of  1907,  and  argued  that 
the  Court  should  not  unduly  enlarge  the  doctrine  as  to  the  fol- 
lowing of  trust  funds. 

December  15.  The  judgment  of  the  Court  was  delivered  by 
MuLOCK,  C.J. : — This  is  an  appeal  from  the  judgment  of  the 
Chancellor,  w^ho  held  that  the  plaintiffs,  here  represented  by 
Osier  Wade,  their  liquidator,  were  entitled  to  ten  shares  of  stock 
in  Chandler  Ingram  &  Bell  Limited,  standing  in  the  name  of 
the  defendant,  Irish. 

During  the  argument  of  the  appeal,  it  was  conceded  by 
counsel  that,  when  settling  the  formal  judgment,  the  parties 
agreed  that,  in  lieu  of  its  directing  a  transfer  of  the  stock,  it 
should  order  the  defendant  to  pay  to  the  plaintiffs  the  sum  of 
$1,000.  pn  this  appeal,  Mr.  Rose  argued  the.  case  as  if  the 
learned  Chancellor  had  declared  the  plaintiffs  to  be  creditors 
of  tfe4i  defendant  for  $1,000. 

In  view  of  the  fact  that  the  change  of  relief  given  the  plain- 
tiffs was  by  consent  of  the  parties,  their  rights  on  this  appeal 
should  be  determined  as  if  the  formal  judgment  was  in  ac- 
cordance with  the  learned  Chancellor's  judgment,  in  which  case 
the  question  for  us  to  determine  is,  whether  the  plaintiffs  are 
entitled  to  the  stock  in  question. 
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Mr.  Rose  argued  that,  having  regard  to  the  statement  of 
claim,*  it  was  not  competent  for  the  learned  Chancellor  to 
have  made  an  order  in  respect  of  the  stock,  but  that  he  was  con- 
fined to  the  one  issue,  viz.,  whether  the  plaintiff  was  entitled  to 
a  return  of  the  $1,000  in  question. 

The  statement  of  claim  clearly  sets  forth  a  case  which,  if 
established,  would  entitle  the  plaintiffs  to  the  stock  in  question 
and  not  to  a  payment  of  money,  the  only  defect  in  the  state- 
ment of  claim  being  that  the  relief  asked  for  was  a  return  of  the 
money.  Whether  that  or  a  delivery  of  the  stock  is  the  appro- 
priate remedy  is  a  matter  of  law;  and  it  was  quite  competent 
for  the  learned  Chancellor,  having  reached  the  conclusion  that 
the  plaintiffs  were  entitled  to  the  stock,  to  have  permitted  an 
amendment  of  the  prayer,  and  such  amendment  may  now  be 
made. 

The  facts  of  the  case  are  set  forth  in  the  report  of  the  case 
in  24  O.L.R.  513.  The  learned  Chancellor  found  as  a  fact 
that  the  sum  of  $1,000,  funds  of  the  plaintiffs,  was  applied  in 
payment  to  Chandler  Ingram  &  Bell  Limited  of  $1,000  owing 
that  company  by  the  defendant  in  respect  of  the  ten  shares  of 
stock  subscribed  for  by  him,  and  that  the  defendant  gave  no 
consideration  to  the  plaintiffs  for  such  application  of  their 
funds.     The  evidence,  I  think,  fully  warrants  such  finding. 

As  to  the  plaintiffs  having  so  paid  the  money,  there  is  no 
doubt.  The  defendant,  however,  seeks  to  shew  that,  by  some 
personal  agreement  between  himself  and  Mr.  Chandler,  presi- 
dent of  the  plaintiff  company,  the  latter  had  personally  agreed 
to  pay  up  the  $1,000  owing  upon  the  ten  shares  standing  in  the 
defendant's  name.  Chandler,  however,  failed  to  make  good 
such  personal  undertaking,  but,  instead,  used  the  company's 
funds. 

For  this  money  the  defendant  gave  no  consideration.  It 
was  argued  for  the  defendant  that  the  shareholders  of  the 
plaintiff  company  had  authorised  the  transaction;  and,  in  sup- 
port of  that  contention,  the  defendant  points  to  the  resolution 
of  shareholders  set  forth  in  the  statement  of  claim.  The  auth- 
orisation by  such  resolution  was  conditional  on  the  defendant 
agreeing  that  he  should  not  be  entitled  to  any  further  dividends 

•Spt   out   in  24   O.L.R.   513. 
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on  certain  stock  held  by  him  in  the  plaintiff  company,  or  to 
any  share  in  its  assets,  and  in  the  meantime  to  transfer  such 
stock  to  the  president  of  the  plaintiff  company  in  trust  for 
them.  The  onus  is  on  the  defendant,  who  relies  on  the  resolu- 
tion, to  shew  that  he  has  complied  with  its  conditions.  This 
he  has  not  done.  The  stock  stood  in  his  own  name,  and  he 
handed  to  Mr.  Chandler,  president  of  the  plaintiff  company, 
a  stock  certificate  of  his  being  such  shareholder.  That  act, 
however,  did  not  deprive  him  of  his  status  as  a  shareholder 
and  all  the  rights  incident  thereto.  Thus  the  resolution  never 
became  operative,  and  the  liquidator  is  not  by  the  resolution 
estopped  from  following  the  funds. 

Further,  the  resolution  purposes  to  authorise  the  payment 
in  consideration  of  alleged  services  rendered  by  the  defend- 
ant; but  in  his  evidence  he  admits  having  rendered  no  ser- 
vices. It  is  thus  clear  that  the  only  consideration  for  the  pay- 
ment of  the  $1,000  was  the  return  of  the  defendant's  shares  in 
the  plaintiff  company — an  illegal  consideration  which  deprives 
the  resolution  of  any  validity.  Thus  the  bald  fact  remains 
that,  without  consideration  or  legal  authority,  $1,000  of  the 
plaintiff  company's  funds  was  applied  in  payment  for  certain 
shares  standing  in  the  defendant's  name.  The  moneys  so  mis- 
applied are  trust  funds,  and  the  trust  attaches  to  the  shares 
purchased  with  the  trust  funds. 

If  the  defendant  so  elects,  the  judgment  may  be  amended  to 
conform  to  the  Chancellor's  decision;  otherwise  to  stand  as 
issued.  With  this  exception,  the  appeal  should  be  dismissed 
with  costs. 


D.C. 
1911 

Dec.  19: 


[DIVISIONAL  COURT.] 

McLellan  V.  McLellan. 

Gift — Cheques  on  Banks — Presentment  and  Payment  after  Death  of  Donor 
— Xotice  of  Death — Bills  of  Exchange  Acf,  sees.  127,  167 — Oift  inter 
Vivos — Gift  Mortis  Causd — Delivery  of  Bank  Pass-hooks  to  Donee — 
Purpose  of — Evidence. 

The  judgment  of  Boyd,  C,  23  O.L.R.  654,  affirmed. 

Appeal  by  the  defendant  from  the  judgment  of  Boyd,  C, 
23  O.L.R.  654. 
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October  20.     The  appeal  was  heard  by  a  Divisional  Court         I^C. 
composed  of  Mulock,  C.J.  Ex.D.,  Teetzel  and  Clute,  JJ.  ^^^^ 

C.  R.  McKeown,  K.C.,  for  the  defendant.    The  deceased  hav-    McLellan 

V, 

ing  given  to  the  defendant  a  cheque  for  $2,500  and  other  McLellan. 
cheques  in  blank,  and  having  given  at  the  same  time  his  bank- 
books for  the  accounts  covered  by  these  cheques,  a  good  donatio 
mortis  cattsd  was  -established,  even  though  in  the  case  of  the 
$2,500  cheque  there  were  in  the  bank-book  a  few  dollars  more 
than  the  cheque  represented :  Brown  v.  Toronto  General  Trusts 
Corporation  (1900),  32  O.R.  319;  McDonald  v.  McDonald 
(1903),  33  S.C.R.  145,  and  the  cases  therein  referred  to.  The 
money  was  paid  over  by  the  bank  to  the  defendant,  after  the 
death  of  the  testator,  with  full  knowledge  of  the  death;  and 
the  bank  could,  therefore,  not  recover  the  money  from  the  defen- 
dant; and  the  executors,  the  plaintiffs,  are  in  no  better  posi- 
tion in  that  respect  than  the  bank :  Nightingale  v.  City  Bank  of 
Montreal  (1876),  26  C.P.  74;  Chambers  v.  Miller  (1862),  32 
L.J.C.P.  30;  Rogers  v.  Ingham  (1876),  3  Ch.  D.  351. 

I.  B.  Lxicas,  K.C.,  for  the  plaintiffs.  The  plaintiffs  might 
have  sued  the  bank  but  for  the  order  in  the  nature  of  an  in- 
terpleader; that  relieves  the  bank,  upon  payment  of  the  fund 
into  Court ;  and  the  order  directing  the  issue,  unappealed  from, 
binds  all  parties,  and  leaves  the  simple  issue  as  to  who  is  entitled 
to  the  moneys  represented  by  the  cheques.  In  any  case,  as  the 
bank  and  the  defendant  both  knew  that  the  moneys  belonged 
to  the  testator's  estate,  the  executors  can  follow  it:  Hopper  v. 
Conyers  (1866),  L.R.  2  Bq.  549;  Frith  v.  Cartland  (1865),  2 
H.  &  M.  417;  In  re  HaUett  &  Co.,  [1894]  2  Q.B.  237.  And 
there  is  no  necessity  for  identification  when  moneys  are  in  the 
hands  of  trustees:  Lupton  v.  White  (1808),  15  Ves.  432;  Han- 
cock V.  Smith  (1889),  41  Ch.  D.  456;  Snell's  Principles  of 
Equity,  15th  ed.,  p.  434.  Even  if  it  can  be  said  that  the  bank, 
in  transferring  the  money  to  the  plaintiffs'  credit,  actually 
paid  it  to  the  plaintiffs,  the  plaintiffs  in  the  present  action 
might  recover  as  for  money  had  and  received:  Addison  on 
Contracts,  9th  ed.,  p.  306.  There  was  no  evidence  that  the  gift 
of  either  the  pass-book  or  the  cheque  was  conditioned  to  take 
effect  after  the  death  of  the  donor,  which  is  always  one  of  the 
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I>C.  attending  conditions  necessary  to  constitute  a  valid  donatio 
^^^^  mortis  causa.  The  gift  was,  in  this  case,  part  of  the  fund  only, 
McLellai«  and  left  a  substantial  balance  at  the  credit  of  the  account ;  and 
McLellan.  there  cannot,  therefore,  be  said  to  have  been  a  gift  of  the  pass- 
book: In  re  Mead,  Austin  v.  Mead  (1880),  15  Ch.  D.  651;  Mc- 
Donald V.  McDonald,  33  S.C.R.  145;  Bouts  v.  Ellis  (1853),  17 
Beav.  121,  in  appeal  (1853),  4  DeG.  M.  &  G.  249.  But  the 
cheque  is  not  an  assignment  of  the  money  in  the  bank,  and  the 
bank's  authority  is  revoked  by  death:  Bills  of  Exchange  Act, 
sees.  127  and  167;  Re  Bernard  (1911),  2  O.W.N.  716,  and  cases 
there  cited.  The  learned  Chancellor  finds  that  the  deceased 
did  not  intend  to  make  a  donatio  mortis  causa,  but,  at  the 
most,  to  make  the  defendant  executor  under  a  nuncupative  will ; 
and,  therefore,  the  bequest  fails.  This  is  a  finding  upon  a 
question  of  fact,  to  be  arrived  at  from  all  the  circumstances, 
and  the  finding  should  not  be  disturbed:  Solicitor  to  the  Trea- 
sury V.  Lewis,  [1900]  2  Ch.  812;  Dole  v.  Lincoln  (1850),  31 
Ue,  422. 

December  19.  The  judgment  of  the  Court  was  delivered 
by  Tbetzel,  J. : — A  perusal  of  the  evidence  and  the  authorities 
reviewed  by  the  learned  Chancellor,  in  his  very  carefully  consi- 
dered judgment  (and  others  cited  upon  the  argument),  leaves 
in  my  mind  no  room  to  doubt  either  the  correctness  of  his  find- 
ings of  fact  or  conclusions  of  law.  Because  the  death  of  a  donor 
of  a  cheque  drawn  by  him,  before  it  is  presented  to  fcis  banker, 
operates  as  a  revocation  of  the  authority  to  pay  the  cheque,  it 
has  been  repeatedly  held  that  the  delivery  of  such  a  cheque  can- 
not be  a  good  donatio  mortis  causa,  in  the  absence  of  very 
special  circumstances  such  as  existed  in  Bouts  v.  Ellis,  17  Beav. 
121,  and  in  appeal,  4  DeG.  M.  &  G.  249. 

The  latest  case  in  support  of  this  proposition  is  Re  Bernard, 
2  O.W.N.  716,  wherein,  at  p.  717,  the  learned  Chief  Justice  of 
the  Exchequer  Division  says:  **The  authorities  are  quite  clear 
that  a  cheque  not  paid,  either  actually  or  constructively,  during 
the  lifetime  of  the  drawer,  is  not  capable  of  being  the  subject 
of  doyiatio  mortis  causa,  ...  A  cheque  is  not  a  chose  in  ac- 
tion, but  merely  a  direction  to  some  one,  who  may  or  may  not 
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have  in  his  possession  funds  of  the  drawer,  authorising  him  to  D.  C. 
pay  to  the  payee  a  certain  sum  of  money.  Death  of  the  drawer  ^^^^ 
before  preesntation  revokes  such  authority. ' '  McLeixan 

17. 

There  is  not  the  slightest  evidence  here  of  any  special  cir-  McLeixan. 
cumstanees  which  would  take  the  case  out  of  this  authority  and 
the  decisions  therein  cited.  As  the  pass-book  handed  by  the  de- 
ceased to  the  defendant  with  a  cheque  for  $2,750  shewed  that 
there  was  to  his  credit  over  $2,800,  and  as  it  is  not  pretended 
that  the  deceased  intended  the  gift  to  be  of  more  than  the 
amount  of  the  cheque,  the  case  falls  short,  upon  the  evidence, 
of  coming  within  such  cases  as  In  re  Mead,  Austin  v.  Mead,  15 
Ch.  D.  651;  In  re  Dillon,  Duffin  v.  Duffin  (1890),  44  Ch.  D. 
76;  and  Brown  v.  Toronto  General  Trusts  Corporation,  32  O.R. 
319,  where  it  is  held  that,  a  pass-book  and  all  the  money  re- 
presented thereby  may  be  the  subject  of  a  good  donatio  mortis 
causa.  The  pass-book  was  only  given  to  the  defendant  to  facili- 
tate the  collection  of  the  $2,750. 

It  is  also  clear  from  the  defendant's  evidence  that  there  was 
no  restriction  placed  by  the  deceased  against  the  defendant 
getting  the  cheque  cashed  during  the  donor's  life,  and  that 
there  is  nothing  to  indicate  that  it  was  only  to  be  collectible  in 
case  of  the  donor's  death;  all  of  which  is  inconsistent  with  the 
idea  of  a  gift  mortis  causa,  but  is  consistent  with  a  gift  inter 
vivos;  and  the  Courts  do  not  give  effect  to  a  gift  inter  vivos 
which  is  imperfect  by  non-delivery  of  the  subject-matter.  That 
the  deceased  did  not  intend  to  restrict  the  defendant  from  col- 
lecting the  cheque,  thereby  making  the  gift  complete  before 
his  death,  or  impose  a  condition  that  it  should  be  collected  only 
after  his  death,  and  that  the  defendant  was  unaware  of  the 
consequences  of  the  donor's  death  before  presentation  of  a 
cheque,  is  shewn  by  the  following  extracts  from  the  defendant's 
evidence : — 

**Q.  You  say  you  did  not  present  these  cheques  until  after 
the  death?  A.  Because  I  thought  they  were  just  the  same  as  a 
claim,  that  it  didn't  make  any  difference  whether  they  were 
cashed  or  not.  I  didn't  know  at  that  time  that  there  was  any 
difference  between  cashing  a  cheque  from  a  man  who  was  living 
and  a  man  who  was  deceased.    I  thought  the  cheque  would  be 
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good  fifty  years  or  ten  years  or  six  years  after  anyway,  with 
the  same  limitations  as  a  note.  ...  At  the  time  he  gave 
me  the  cheque,  I  asked  him  what  I  would  do  with  it,  would  I 
cash  it?  and  he  said  it  didn't  make  any  difference,  that  he 
guessed  it  was  good,  the  money  was  there." 

I  cannot  profitably  add  more  to  the  reasons  set  forth  in  the 
judgment  appealed  from,  which  should  be  afi&rmed  and  the 
appeal  dismissed  with  costs. 


1911 
Dec   20 


[IN  CHAMBERS.] 

Re  C,  aK  Infant. 


Infant — Illegitimate    Child — Custody — Rights    of    Mother    and    Putative 

Father, 

The  mother  of  an  illegitimate  child,  four  months  oldj  was  awarded  the 
custody  as  against  the  putative  father. 

The  desire  of  the  mother  of  an  illegitimate  child  as  to  its  custody  is 
primarily  to  he  considered.  The  dominant  matter  for  the  consideration 
of  the  Court  is  the  welfare  of  the  child — taking  "welfare"  in  its  widest 
sense.  To  deprive  the  mother  of  the  custody,  it  is  not*  enough  to  shew 
that  the  child  will  be  well  cared  for  by  the  putative  father;  he  must 
also  shew  that  the  mother  is,  for  some  real  reason,  unfit  to  be  in* 
trusted  with  the  care  of  her  child. 

The  Queen  v.  Barnardo,  [1S91]  1  Q.B.  194,  Bamardo  v.  McHugh,  [189-1] 
A.C.  388,  In  re  McOrath,  [1893]  1  Ch.  143,  and  The  Queen  v.  Oyngall, 
[1893]   2  Q.B.  232,  followed. 

Motion  by  the  mother  of  an  illegitimate  child,  upon  the 
return  of  a  habeas  corpus,  for  an  order  awarding  the  applicant 
the  custody  of  the  child. 


December  19.  The  motion  was  heard  by  Mjddleton,  J., 
in  Chambers. 

Oideon  Orant,  for  the  applicant. 

N,  W,  Rowell,  K.C.,  for  the  putative  father. 

December  20.  MroDLETON,  J.: — The  child  is  at  present  in 
the  custody  of  the  mother  of  the  putative  father,  who  claims  to 
hold  it  for  him. 

The  putative  father  is  a  married  man,  living  with  his  wife, 
who  has  no  children;  and  the  intention  is  that  he,  his  mother, 
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and  his  wife,  shall  reside  together,  and  that  his  mother  shall 
assume  the  actual  care  of  the  child. 

In  the  material  no  charge  of  unfitness  is  made  against  the 
mother.  She  has  no  means  of  her  own,  but  her  relations  have 
given  her  a  home,  and  she  is  now  in  a  position  to  maintain  her 
child.  It  is  said  that  she  voluntarily  placed  the  child  with  the 
mother  of  the  putative  father.    This  is  denied. 

I  am  not  in  a  position  to  compare  the  respective  ability  of 
the  parties  or  finally  to  pass  upon  the  question,  as  it  was  ar- 
ranged that  I  should  consider  the  legal  aspect  of  the  case,  in  the 
first  instance,  and  then  deal,  on  oral  evidence,  with  any  ques- 
tion of  fact  that  may  remain.  I,  therefore,  assume  for  the 
present  the  good  faith  of  both  parties. 

In  the  earlier  cases,  there  is  to  be  found  some  difference  of 
opinion  as  to  the  rights  of  the  mother  of  an  illegitimate  child, 
and  even  yet  the  true  principle  upon  which  her  rights  are  foun- 
ded may  be  the  subject  of  discussion ;  but  in  The  Queen  v.  Bar- 
nardo,  [1891]  1  Q.B.  194,  aflSrmed  in  [1891]  A.C.  388,  sub 
nam.  Bamardo  v.  McHugh,  enough  is  said  to  shew  how  the  mat- 
ter should  be  dealt  with. 

There  an  illegitimate  child  had  been  placed  in  Dr.  Bar- 
nardo's  home,  with  the  full  and  free  consent  of  the  mother. 
She  changed  her  mind  and  demanded  her  child.  Much  was 
said  against  the  mother's  moral  character.  Lord  Coleridge, 
C.J.,  giving  the  judgment  of  the  Divisional  Court  ([1891]  X 
Q.B.  at  p.  199),  accepts  as  applicable  to  this  application  by 
the  mother  of  an  illegitimate  child,  as  against  a  stranger,  the 
law  laid  down  in  Regina  v.  Clarke  (1857),  7  E.  &  B.  186,  that 
*'the  immorality  to  extinguish  the  right  of  the  parent  or  guar- 
dian to  the  custody  of  the  child  must  be  of  a  gross  nature,  so 
that  the  child  would  be  in  serious  danger  of  contamination 
by  living  with  him.'' 

In  appeal,  Lord  Esher  says,  ([1891]  1  Q.B.  at  p.  207), 
after  discussing  the  facts:  ''As  to  the  law,  the  child  is  illegiti- 
mate. That  fact  makes  a  difference  with  respect  to  the  position 
of  the  mother  before  the  Court;  but  I  am  of  opinion  that  it 
makes  no  difference  whatever  with  respect  to  her  right  to  the 
custody  of  the  child.     In  this  respect  there  is  no  difference 
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whatever  between  the  rights  of  the  mother  of  an  illegitimate 
child  and  the  rights  of  the  father  or  mother,  if  there  is  no  father 
living,  of  a  legitimate  child.  What  are  the  rights  of  the  mother 
of  a  legitimate  child?  It  is  her  undoubted  right,  if  there  is 
no  father  living,  to  have  the  company  and  care  of,  and  the 
control  over,  her  own  child.  ...  In  the  present  case  the 
child  is  in  the  actual  care  of  Dr.  Barnardo,  being  there  of  the 
mother's  own  free  will.  More  than  that,  she  has  by  an  agree- 
ment undertaken  not  to  take  the  child  away.  The  law  is  per- 
fectly clear  that  parents  cannot  bind  themselves  by  any  such 
agreement.  No  such  agreement  can  deprive  a  parent  of  the 
right  of  absolute  control  over  his  or  her  own  child.  This  ap- 
plies precisely  to  the  mother  of  an  illegitimate  child.  She  can- 
not, by  any  agreement,  absolve  herself  from  the  duty  of  taking 
care  of  it.  .  .  .  The  Court  is  bound  to  give  effect  to  the 
wish  of  the  mother,  even  though  the  child  be  illegitimate,  unless 
there  is  some  good  reason  to  the  contrary.*'  After  a  discussion 
by  the  Court  of  the  evidence  upon  which  it  was  alleged  that 
the  mother  was  a  disreputable  woman,  she  was  awarded  the 
child,  though  there  was  no  real  reason,  apart  from  her  wish,  to 
take  it  from  the  home  where  it  had  been  well  cared  for.  Lord 
Justice  Lindley  (p.  211)  refers  to  Regina  v.  Nash  (1883),  10 
Q.B.D.  454,  as  having  put  an  end  to  the  controversy  as  to  the 
mother's  rights:  '*It  is  now  settled,  after  some  fluctuation  of 
opinion,  that  the  mother  of  an  illegitimate  child  has  a  prima 
facie  right  to  the  custody  of  the  child  up  to  the  age  of  fourteen 
in  preference  either  to  the  reputed  father  or  to  any  other  per- 
son. This  right  is  based  on  the  relationship  which  exists  be- 
tween a  mother  and  her  child,  and  on  the  absence  of  all  superior 
rights  on  the  part  of  the  reputed  father  or  of  any  one  else. 
This  right  of  the  mother  is  no  doubt  subject  to  control  by  the 
High  Court,  and  if  in  any  case  it  be  proved  that  a  mother  is 
unfit  to  have  the  custody  of  her  own  illegitimate  child,  the 
Court  clearly  has  jurisdiction  to  remove  the  child  from  her 
control.  .  .  .  But  the  Court  will  not  interfere  with  her 
arbitrarily,  and  will  support  her  and  give  effect  to  her  views 
and  wishes  unless  it  becomes  the  duty  of  the  Court  towards  the 
child  to  refuse  so  to  do.     ...     I  see  no  reason  why  a  mother 
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should  not  from  time 'to  time  change  her  mind  as  to  where,     Middieton.  j.  . 
how,  or  by  whom  her  child  shall  be  brought  up,  nor  why  the         1911 
Court   should   interfere  with   her  or  refuse   to   support   her,        rbC, 
unless  circumstances  be  proved  which  satisfy  the  Court  that  its    ^^  Tiwant. 
duty  to  the  infant  requires  it  to  act  contrary  to  her  wishes." 
The  circumstances  are  then  investigated,  and  it  is  said  (p.  211) : 
**The  fact  that  she  lived  with  a  man  without  being  married  to 
him  is  not  of  itself  sufficient  to  deprive  her  of  her  rights.'* 

In  the  Lords,  Lord  Halsbury  says  ([1891]  A.C.  at  p.  395) : 
**  Whether  the  right  is,  as  Lindley,  L.J.,  expresses  it,  a  prima 
facie  right  to  the  custody  of  the  child,  or  whether  it  be  the 
settled  view  of  the  Court  of  Equity  that  the  mother's  wishes 
ought  to  be  consulted,  if  she  has  not  forfeited  the  right  to  be 
consulted  by  any  misconduct  of  her  own,  seems  to  me  to  be  im- 
material to  decide,  since  I  am  of  opinion  that  no  misconduct 
is  established  against  the  mother  which  disentitles  her  to  exer- 
cise her  right  to  be  considered  in  respect  of  the  custody  of  this 
child.''  Lord  Herschell  says,  with  reference  to  the  proposition 
that  the  mother  of  an  illegitimate  child  has  all  the  rights  which 
a  father  possesses  with  regard  to  legitimate  children,  which 
the  Courts  below  had  regarded  as  established,  that  he  does  *  *  not 
feel  satisfied  that  the  authorities  do  establish  that  proposition," 
but  regards  this  as  of  no  importance,  as  the  cases  do  shew,  and 
with  this  he  concurs  (p.  399),  **that  the  desire  of  the  mother 
of  an  illegitimate  child  as  to  its  custody  is  primarily  to  be  con- 
sidered. Of  course,  if  it  can  be  shewn  that  it  would  be  detri- 
mental to  the  interest  of  the  child  that  it  should  be  delivered  to 
the  custody  of  the  mother  ...  the  Court,  exercising  its 
jurisdiction,  as  it  always  does  in  such  a  case  with  a  view  to  the 
benefit  of  the  child,  would  not  feel  bound  to  accede  to  the 
wishes  of  the  mother." 

The  subsequent  cases  of  In  re  McOrath,  [1893]  1  Ch.  143, 
and  The  Queen  v.  Oyngall,  [1893]  2  Q.B.  232,  are  authoritative 
expositions  of  the  principles  which  ought  to  regulate  the  Court 
in  the  exercise  of  its  discretion  to  remove  a  child  from  its  par- 
ent's control;  and,  though  in  these  cases  the  religious  element 
is  present,  the  general  rules  form  a  safe  guide.  Lord  Esher 
([1893]   2  Q.B.    at  p.  242)    quotes  Knight  Bruce,  V.-C,  who 
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says  in  In  re  Fynn  (1848),  2  DeG.  &  g.  457,  that  the  Court 
''must  be  satisfied,  not  only  that  it  has  the  means  of  acting 
safely  and  efficiently,  but  also  that  the  father  has  so  conducted 
himself,  or  has  shewn  himself  to  be  a  person  of  such  a  descrip- 
tion, or  is  placed  in  such  a  position,  as  to  render  it  not  merely 
better  for  the  children,  but  essential  to  their  safety  or  to  their 
welfare,  in  some  very  serious  and  important  respect,  that  his 
rights  should  be  treated  as  lost,  or  suspended — should  be  super- 
seded or  interfered  with.  If  the  word  'essential'  is  too  strong 
an  expression,  it  is  not  much  too  strong.'*  And  Lord  Esher 
adds:  "I  will  not  say  'essential,'  but — clearly  right  for  the  wel- 
fare of  the  child  in  some  very  serious  and  important  respect." 
And  again:  "The  dominant  matter  for  the  consideration  of  the 
Court  is  the  welfare  of  the  child.  But  the  welfare  of  a  child  is 
not  to  be  measured  by  money  only,  nor  by  physical  comfort  only. 
The  word  'welfare'  must  be  taken  in  its  widest  sense.  .  .  . 
Primd  facie  it  would  not  be  for  the  welfare  of  the  child  to  be 
taken  away  from  its  natural  parent." 

This  infant  is  now  about  four  months  old,  and  it  would  re- 
quire the  strongest  possible  evidence  of  the  mother's  unfitness 
to  justify  my  interference.  From  the  course  the  motion  has 
taken,  I  cannot  now  pass  upon  this  question;  the  respondent 
may  have  the  opportunity  of  giving  evidence  upon  this  head, 
if  he  sees  fit  to  do  so ;  but  he  must  realise  that  it  is  not  enough 
to  shew  that  the  child  will  be  well  cared  for  by  the  putative 
father  and  his  mother;  he  must  also  shew  that  the  applicant 
is,  for  some  real  reason,  unfit  to  be  intrusted  with  the  care  of 
her  child. 

Apart  from  everything  else,  it  seems  to  me  that  it  cannot 
be  lightly  assumed  that  the  child,  as  it  grows  up,  would  find  a 
suitable  home  with  its  putative  father  and  his  wife.  Her  at- 
titude toward  the  child  is  not  shewn.  If  the  respondent  de- 
sires evidence  to  be  given,  he  may  so  elect,  and  an  appointment 
can  be  arranged.  If  he  does  not,  then  the  mother  must  have 
her  child,  and  her  costs. 

[No  further  evidence  was  given,  and  an  order  in  favour  of  the  mother 
was  issued.] 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  v.  Munroe.  C.A. 

1911 

Criminal  Law — Vagrancy — Criminal  Code,  sec.  238(a) — "Visible  Means  of  nlT^io 
Maintaining  himself" — Money  Derived  from  Begging — Previous  Con-  l^  ■  ^' 
viction  for  Begging.  Dec.  21. 

Under  a  town  by-law,  a  magistrate  convicted  the  defendant  of  begging, 
and  sentenced  him  to  twenty  days'  imprisonment.  The  same  magistrate 
also  convicted  the  defendant  of  being  a  vagrant — a  person  without 
visible  means  of  support — ^under  sec.  238(a)  of  the  Criminal  Code,  and 
sentenced  him  to  six  months*  imprisonment,  the  two  terms  to  run  con- 
currently to  the  extent  of  the  twenty  days.  At  the  time  of  his  arrest 
the  defendant  had  in  his  pocket  $28,  gathered  by  begging.  After  he  had 
served  the  twenty  days,  he  applied,  upon  habeas  corpus,  for  his  dis- 
charge:— 

Held,  that  the  objection  that  the  defendant  was  being  punished  twice  for 
the  same  offence  was  not  sustained  by  anything  appearing  in  the  return 
to  the  writ:  so  far  as  appeared,  the  offences  were  entirely  different. 

It  was  contended  that,  as  the  defendant  had  $28  in  his  possession  at  the 
time  of  his  arrest,  he  was  not  without  ''visible  means  of  maintaining 
himself,"  and  so  was  not  a  vagrant: — 

Held,  that  sec.  238(a)  of  the  cSde  requires  more  than  the  mere  posses- 
sion by  the  person  charged  of  temporary  means  of  support.  The  cir- 
cumstances appearing  in  the  evidence  shewed  that,  apart  from  the  pos- 
session of  the  $28,  the  defendant  was  not  in  the  way  of  maintaining 
himself  in  such  a  manner  that  he  was  not  likely  to  become  a  public 
burden  or  a  nuisance  in  the  streets.  He  was  shewn  to  be  a  beggar; 
and  he  was  living  without  other  employment.  The  magistrate  was  en- 
titled to  look  at  all  the  circumstances ;  and  he  came  to  a  reasonable  con- 
clusion. 

Order  of  Boyd,  C,  refusing  to  discharge  the  defendant,  affirmed. 

Per  Boyd,  C.  :— -The  true  meaning  of  "visible  means"  is  visible  lawful 
means.  Persons  who  live  without  labour  or  visible  means  of  support 
and  idle  away  their  time  are  mischievous  and  dangerous  persons,  who 
must  either  support  themselves  by  unlawful  means  or  become  an  undue 
charge  on  the  public  charily,  and  who  are  consequently  nuisances  to 
society  in  general. 

Regina  v.  Riley  (1898),  Q.R.  7  Q.B.  198,  200,  approved  and  followed. 

The  King  v.  Sheehan   (1908),  14  Can.  Crim.  Cas.  119,  120,  not  followed. 

Motion  by  the  defendant,  on  the  return  of  a  habeas  corpus, 
for  an  order  for  his  discharge  from  custody  under  a  conviction 
for  vagrancy. 

The  defendant,  under  a  local  by-law  of  the  Town  of  Kenora, 
was  convicted  of  begging,  and  was  sentenced  to  twenty  days' 
imprisonment.  He  was  also  convicted  of  vagrancy — being  a 
man  without  visible  means  of  maintaining  himself — under  sec. 
238  (a;  of  the  Criminal  Code,  and  was  sentenced  to  six  months' 
imprisonment,  the  latter  term  to  run  concurrently  with  the  for- 
mer. It  appeared  that  at  the  time  of  his  arrest  he  had  $28  in 
his  pocket.   He  was  a  deaf  mute,  and  appeared  to  be  incapable 
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C.A.         of  earning  a  living  by  labour.    The  $28  was  gathered  by  beg- 
1^         ging,  which  is  illegal  by  sub-sec.  (d)  of  sec.  38.    The  magistrate 
Rex         held  that  the  defendant  was  a  vagrant. 
MuNBOE  After  the  defendant  had  served  his  sentence  of  twenty  days 

under  the  conviction  for  begging,  he  applied  for  his  discharge 
from  imprisonment  under  the  conviction  for  vagrancy,  upon  the 
grounds  that  the  $28  constituted  visible  means  of  support ;  that, 
if  the  sentence  had  actually  been  imposed  for  begging,  he  had 
already  been  convicted  for  that  offence;  and  that  it  was  neces- 
sary to  charge  him  specifically  as  a  beggar  in  order  to  convict 
him  under  sub-sec.  (d), 

December  5.  The  motion  was  heard  by  Boyd,  C,  in  Cham- 
bers. 

M.  L.  Oordon,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

December  12.  Boyd,  C.  : — The  vagrancy  clauses  of  the  Can- 
adian Criminal  Code  are  derived  from  the  English  general  Vag- 
rancy Act  (still  in  force,  5  Geo.  IV.  ch.  83,  sees.  3  and  4),  and 
in  small  part  from  the  later  Act  1  &  2  Vict.  ch.  38,  sec.  2 :  see 
marginal  note  to  Dominion  statute  49  Vict.  ch.  157,  sec.  8; 
Rex  V.  Johnson,  [1909]  1  K.B.  439.  Many  of  the  phrases  re- 
appear verbatim  in  the  Code.  Thus,  in  the  Act  of  1824,  sec.  3, 
we  find  that  any  person  wilfully  refusing  to  maintain  himself 
**by  work  or  by  other  means  .  .  .  every  person  wandering 
abroad  .  .  .  in  any  public  place  ...  to  beg  or  gather 
alms  .  .  .  shall  be  deemed  an  idle  and  disorderly  person.'* 
And  in  sec.  4,  **  every  person  pretending  ...  to  tell  for- 
tunes, or  using  any  subtle  craft  .  .  .  to  .  .  .  impose  on 
any  of  His  Majesty's  subjects;  every  person  wandering  abroad 
and  lodging  in  any  .  .  .  outhouse  .  .  .  not  having  any 
visible  means  of  subsistence,  and  not  giving  a  good  account  of 
himself  .  .  .  every  person  wandering  abroad  and  en- 
deavouring by  the  exposure  of  wounds  or  deformities  to  obtain 
or  gather  alms     .     .     .  shall  be  deemed  a  rogue  and  vagabond." 

It  is  inherently  evident  from  this  legislation  that  the  man 
who  makes  a  living  by  begging  or  by  gambling  or  by  trickery, 
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is  not  regarded  as  a  person  who  maintains  himself  by  honest  C-^- 
work  or  other  lawful  means.  Begging  is  stamped  aai  being  a  ^^^^ 
disreputable  mode  of  life  and  an  offence  against  the  good  order  Rex 
of  society.  Mukboe. 

Our  Code  declares  a  man  to  be  a  vagrant  who,  not  having 
any  visible  means  of  maintaining  himself,  lives  without  employ- 
ment. The  maintaining  himself  by  means  of  begging,  and  the 
gathering  of  such  gains  to  the  extent  of  a  few  dollars,  would 
not  seem  reasonably  suflBcient  to  exonerate  him  from  punish- 
ment because  with  the  dollars  he  might  be  said  to  have  visible 
means  of  maintaining  himself  for  a  few  days  or  weeks.  He 
would  be  still  living  as  a  beggar,  not  having  any  legal  means  of 
subsistence,  the  same  as  before  he  had  begun  to  save.  As  said 
by  Mr.  Justice  Osier  in  Regina  v.  Bassett  (1884),  10  P.R.  386, 
it  is  the  general  trend  of  his  life  that  is  to  be  looked  at,  the 
sort  of  character  he  is  exhibiting. 

I  am  persuaded  that  the  true  meaning  of  the  section  in  the 
Code,  238  (a),  that  every  one  is  a  vagrant  *'who  .  .  .  not 
having  any  visible  means  of  maintaining  himself,  lives  without 
employment,''  is  visible  lawful  means  of  support.  This  word 
"lawful"  is  expressed  in  the  criminal  laws  of  Australia  relat- 
ing to  idle  and  disorderly  persons  or  vagrants :  Appleby  v.  Arm- 
strong (1901),  27  Vict.  L.R.  136,  and  Lee  Fan  v.  Dempsey 
(1907),  5  Commonwealth  L.R.  310. 

I  am  willing  to  adopt  the  language  of  Wurtele,  J.,  in  Regina 
V.  RUey  (1898),  Q.R.  7  Q.B.  198,  200,  where  it  is  said:  '*The 
paragraph  of  the  article  of  the  Code  relating  to  vagrancy,  which 
makes  it  an  offence  for  any  one  not  having  visible  means  of  main- 
taining himself  to  live  without  employment,  is  founded  on  the 
ground  that  persons  who  live  without  labour  or  visible  means  of 
support  and  idle  away  their  time  are  mischievous  and  dangerous 
persons,  who  must  either  support  themselves  by  unlawful  means 
or  become  an  undue  charge  on  the  public  charity,  and  who  are 
consequently  nuisances  to  society  in  general.  The  mere  fact  of 
living  without  employment  is  not  an  offence  against  the  law,  if 
the  person  ...  is  able  to  do  so,  because  he  has  sufficient 
means  either  belonging  to  himself  or  which  are  provided  for  him 
in  a  legitimate  way." 

16 — XXV.   O.L.R. 
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C.A.  See,  also,  Regina  v.  Organ  (1886),  11  P.R.  497,  500. 

^  In  Bex  V.  CMette  (1905),  10  Can.  Grim.  Gas.  286,  10  O.L.R. 

Rex         718,  there  was  evidence  that  the  defendant  had  means  of  earn- 
Mu^oE.      i»g  a  livelihood. 

^^^Q^  The  defendant  moves  for  his  discharge,  on  the  ground  that, 

as  he  had  $28  in  his  possession  at  the  time  of  his  arrest,  he  was 
not  '' without  visible  means  of  maintaining  himself,"  and  so  is 
wrongly  convicted  as  being  a  loose,  idle  vagrant  under  the 
Criminal  Code  of  Canada,  sec.  238(a). 

The  sole  authority  relied  on  is  a  decision  of  Hunter,  Chief 
Justice  of  British  Columbia,  in  The  King  v.  Sheehan  (1908), 
14  Can.  Crim.  Cas.  119,  120,  in  which  he  held  that  a  person 
who  had  some  $27  in  his  possession  at  the  time  of  his  arrest  was 
not  without  means  of  support,  though  this  money  had  been 
derived  from  gambling. 

In  the  present  case,  the  money  found  on  the  defendant  was 
derived  from  begging  on  the  cars  and  in  the  streets,  and  he 
has  also  been  convicted,  under  a  by-law  of  the  Town  of  Kenora, 
of  the  oflfence  of  begging  in  the  streets,  and  sentenced  to  twenty 
days'  imprisonment  (now  expired).  The  argument  is,  that  he 
has  been  punished  for  begging,  has  expiated  his  offence  by  serv- 
ing his  time,  and  is  now  lawfully  in  possession  of  the  money. 
Concurrent  convictions  for  both  offences,  i.e.,  of  begging  in 
the  streets  against  a  by-law,  and  that  of  being  a  vagrant  under 
the  Criminal  Code,  are  not  inconsistent.  The  one  is  addressed 
to  a  particular  act;  the  other,  to  a  manner  of  life.  If  the  de- 
fendant hais  no  visible  means  of  maintaining  himself,  in  the 
ordinary  sense  of  the  phrase  (except  by  begging),  and  if  he 
leads  an  idle,  wandering  life  in  that  way,  and  is  not  able  to 
give  a  good  account  of  himself,  one  cannot  but  feel  that  he  is 
within  the  mischief  against  which  the  statute  is  directed.  Beg- 
ging is  one  of  the  ingredients  of  vagabondage — the  old  time  col- 
location was,  ** rogues,  vagabonds,  and  sturdy  beggars."  I 
would  not  give  effect  to  such  a  reading  of  the  Act  as  this*,  that  a 
man  unlawfully  engaged  in  gambling  or  begging,  who  is 
possessed  of  a  few  dollars  collected  from  that  source,  is  to  be 
treated  as  meeting  the  requirements  of  the  statute  as  one  who 
has  an  employment  and  is  in  possession  of  visible  means  of 
maintaining  himself.     His  means  and  his  employment  and  his 
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maintenance  are  all  attributable  to  his  disreputable  life,  and  the  c.  A. 

more  he  bestirs  himself  in  this  pursuit,  the  greater  nuisance  he  ^^^^ 

becomes.  Rbx 

I  do  not  feel  disposed  to  follow  the  case  from  British  Colum-  munboe. 
bia  as  a  correct  exposition  of  the  Code,  and  will  dismiss  this 
application. 

The  defendant  appealed  to  the  Court  of  Appeal. 

December  21.  The  appeal  was  heard  by  Moss,  C.J.O.,  Gar- 
row,  Maclaren,  and  Maqee,  JJ.A. 

/.  W.  Bain,  K.C.,  and  M.  L.  Gordon,  for  the  defendant.  The 
defendant  was  convicted  of  begging;  and,  consequently,  if  the 
Crown  desired  to  have  him  convicted  of  vagrancy,  it  could  not 
base  the  case  against  him  on  any  series  of  actions  as  a  beggar, 
which  would  be  the  case  if  he  was  to  be  convicted  of  having  no 
visible  means  of  support,  having  regard  to  the  $28  found  on  his 
person,  which  was  obtained  by  begging.  Under  sec.  7  of  the 
Habeas  Corpus  Act,  the  Court  is  bound  to  consider  whether  $28 
is  visible  means  of  support.  We  contend  that  it  is.  There  is  no 
doubt  that  the  magistrate  convicted  the  prisoner  because  he 
deemed  him  a  burden  to  the  community;  the  conviction  should 
have  been  on  some  specific  charge.  Reference  to  the  cases  cited 
by  the  Chancellor,  and  to  those  collected  in  a  note  to  The  King 
V.  McCormack  (1903),  7  Can.  Crim.  Cas.  135. 

J.  B.  Cartwright,  K.C.,  for  the  Crown,  was  not  called  upon. 

At  the  close  of  the  argument  for  the  defendant,  the  judgment 
of  the  Court  was  delivered  by  Moss,  C.  J.O. : — ^We  are  of  opinion 
that  the  order  of  the  learned  Chancellor  should  be  affirmed.  It 
has  been  argued  on  behalf  of  the  defendant  that,  if  the  con- 
viction be  allowed  to  stand,  the  defendant  will  be  punished 
twice  for  the  same  offence.  This  point  does  not  appear  to  have 
been  raised  before  the  Chancellor  in  its  present  form ;  the  first 
conviction  was  put  forward  for  another  purpose.  But  there  is 
nothing  to  shew  that  the  first  conviction  was  for  the  same  offence 
as  that  upon  which  the  conviction  before  us  was  founded.    So 
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C.A.        far  as  appears,  the  offences  were  entirely  different.    And  the 
^^^^         objection  is  not  sustained  by  anything  appearing  in  the  papers 
Rex         certified  to  ns. 
MuNBOB.  '^^^    main    argument    against    the    conviction    has    been 

that,  as  the  defendant  had  $28  in  his  possession  at  the  time 
of  his  arrest,  he  was  not  without  'Visible  means  of  maintaining 
himself,"  and  so  was  wrongly  convicted  as  being  a  vagrant 
under  sec.  238(a)  of  the  Criminal  Code.  It  was  ui^ed  that  the 
bare  possession  by  the  defendant  of  this  sum  of  money  was  con- 
clusive proof  of  * 'visible  means  of  maintaining  himself."  We 
think  that  the  statute  intends  something  more  than  the  mere 
possession  of  temporary  means  of  supplying  himself  with  food 
and  lodging  for  a  few  days.  The  circumstances  appearing  in 
the  evidence  -shewed  that,  apart  from  the  possession  of  the  $28, 
almost  entirely  the  proceeds  of  begging,  he  was  not  in  the  way 
of  maintaining  himself  so  that  he  was  not  likely  to  become  a 
public  burden  or  a  nuisance  in  the  streets.  He  was  shewn  to  be 
a  beggar.  It  appeared  that  he  had  himself  prepared  a  paper  in 
which  he  stated  that  he  was  unable  to  work,  or  did  not  intend  to 
work,  or  words  to  that  effect,  and  asked  for  alms  and  contribu- 
tions, but  he  had  no  certificate  from  one  of  the  persons  named  in 
sec.  238(d)  of  the  Code,  which  would  justify  his  soliciting  alms 
from  the  public.  And  he  was  living  without  other  employment. 
The  magistrate  was  entitled  to  look  at  all  the  circumstances  sur- 
rounding the  possession  of  the  $28,  and  to  form  his  own  conclu- 
sion upon  them  as  to  whether  the  defendant  was  possessed  of 
''visible  means  of  maintaining  himself."  We  do  not  think 
that  the  magistrate  took  an  unreasonable  view  of  the  evidence 
in  concluding  that  the  defendant  was  not  a  person  of  that  class, 
but  was  in  fact  a  person  not  having  visible  means  of  maintaining 
himself,  living  without  employment,  within  the  meaning  of  sec. 
238(a)  of  the  Code. 

The  appeal  will  be  dismissed. 
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[CLUTE,'j] 
Maybury  v.  O'Brien.  i^n 


Vendor  and  Purchaser — Contract  for  Sale  of  Land — Authority  of  Agent 
of  Vendor  to  Make — Receipt  Signed  by  Agent  in  hie  ovm  Name— 
Memorandum  in  Writing  to  Satisfy  Statute  of  Frauds — Name  of  Prin- 
cipal not  Disclosed — Different  Documents  Relating  to  Same  Trans- 
<iotion  to  he  Read  as  one — Terms  of  Bale — Names  of  Vendor  and  Pur- 
chaser— Signature  by  Initials  in  Body  of  Document, 

Authority  to  an  agent  to  sell  land  gives  authoiitj  to  sign  a  binding  con- 
tract for  sale. 

Review  of  the  authorities. 

A  memorandum  in  writing  may  be  suflacient  to  satisfy  the  Statute  of 
Frauds,  sec.  4,  although  it  does  not  disclose  the  name  of  the  real  ven- 
dor, the  principal,  if  it  discloses  the  name  of  the  agent  who  has  author- 
ity to  bind  the  vendor. 

Review  of  the  authorities. 

The  defendant's  title  to  the  land  in  question  was  under  the  K.  agreement 
to  purchase,  upon  which  there  was  a  balance  of  unpaid  purchase-money, 
the  defendant's  "equity"  being  worth  about  $1,000.  An  estate  agent 
drew  the  plaintiff's  attention  to  the  land,  and  got  him  to  make  an 
offer.  The  agent  then  saw  the  defendant  and  told  him  that  he  had  a 
purchaser,  naming  the  offer.  The  agent  and  the  defendant  discussed 
the  terms,  and  afterwards  the  defendant  told  the  agent  that  he  would 
sell  on  the  terms  proposed;  and  the  agent  then  said  that,  if  he  could 
sell  on  those  terms,  he  would  do  so  without  consulting  the  defendant 
further,  and  the  defendant  said  that  that  was  satisfactory.  The  plain- 
tiff told  the  agent  that  he  would  take  the  property  on  those  terms;  and 
the  agent  then  told  the  defendant  that  he  had  sold  the  property,  and 
the  defendant  said  "all  right."  The  agent  then  received  $200  from  the 
plaintiff,  and  gave  him  a  written  receipt  therefor,  signed  by  himself 
(the  agent),  expressed  to  be  "account  purchase"  of  the  land,  describing 
it,  stating  the  purchase-price,  the  terms  of  pa3nnent,  and  the  rate  of  in- 
terest upon  deferred  instalments.  In  setting  out  the  terms,  the  words 
"balance  of  equity  about  $1,000  equally  on  Dec.  11  and  June  12"  were 
used.  The  vendor's  name  was  not  mentioned  in  the  receipt,  but  the 
agent,  at  the  same  time  that  he  wrote  the  receipt,  wrote  on  the  stub 
thereof  the  vendor's  name  with  certain  other  particulars.  The  defen- 
dant made  a  contemporaneous  entry  in  his  pass-book  of  a  sale  to  the  agent 
at  the  same  price  and  on  the  same  term^  as  those  mentioned  in  the 
receipt,  using  in  one  place  the  words,  **balance  of  O'B.  equity  payments 
Dec.  and  June" — O'B.  being  the  iiiitials  of  the  defendant's  name: — 

Beldf  that  the  agent  had  authority  to  sell  and  to  sign  a  binding  contract 
for  sale,  and  that  the  receipt  alone  was  a  memorandum  si&cient  to 
satisfy  the  Statute  of  Frauds. 

Semhle,  that  certain  figures  set  down  on  paper  at  the  interview  between 
the  agent  and  the  defendant,  the  receipt  given  by  the  agent,  and  the 
entry  made  by  the  defendant,  all  related  to  the  same  transaction,  and 
might  all  be  read  together. 

Sembley'alBO,  that  the  receipt  and  the  memorandum  on  the  stub  should  be 
read  as  one,  and  would  constitute  a  memorandum  giving  the  names  of 
both  vendor  and  purchaser. 

Semhle,  also,  that  the  initials  appearing  in  the  body  of  the  entry  made  by 
the  defendant  was  a  sufficient  signature  by  him. 


Dec.  21. 
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^°^' ''  Action  by  purchaser  against  vendor  for  specific  performance 

1911  of  a  contract  for  the  sale  and  purchase  of  land.    The  defences 

Maybubt  were :  a  denial  of  a  contract  within  the  Statute  of  Frauds ;  and 

^^-  a  denial  of  authority  to  sell. 

December  11  and  12.     The  action  was  tried  before  Clute, 
J.,  without  a  jury,  at  Sault  Ste.  Marie. 
/.  E,  Irving,  K.C.,  for  the  plaintiff. 
A.  C.  Boyce,  K.C.,  for  the  defendant. 

December  21.  Clute,  J. : — The  plaintiff  is  a  land  speculator, 
and  resides  at  Moose  Jaw ;  the  defendant  is  an  hotel-keeper,  and 
resides  in  Sault  Ste.  Marie. 

In  June  last,  the  plaintiff  came  to  one  Pardee,  a  member  of 
the  firm  of  Wilcox  and  Pardee,  real  estate  brokers  in  Sault  Ste. 
Marie,  and  intimated  that  he  desired  to  buy  real  estate  in  that 
town.  Pardee  did  not  have  the  defendant's  property  upon  his 
list  for  sale  at  that  time,  but  shewed  the  plaintiff  other  proper- 
ties, a  number  of  which  he  bought.  Pardee  then  brought  to  his 
attention  the  land  in  question,  and  got  him  to  make  an  offer.  As 
a  result,  Pardee  went  to  see  O'Brien  and  told  him  that  he  had 
a  purchaser,  naming  his  offer. 
•  At  this  time,  O'Brien  held  under  the  "Keenan  agreement" 

to  purchase,  upon  which  there  was  a  balance  of  unpaid  purchase- 
money.  O'Brien  and  Pardee  discussed  the  terms.  O'Brien 
wanted  a  third  cash,  and  his  equity  of  about  $1,000  to  be  paid 
in  December  and  June  following,  and  the  balance  to  be  paid 
as  provided  in  the  Keenan  agreement.  He  promised  to  tele- 
phone Pardee  the  same  evening. 

The  papers  upon  which  they  figured,  I  find,  were  the  papers 
produced  in  Court,  exhibits  1  and  2.  They  shew  that  the  price 
was  $225  per  foot,  28i^  ft.  x  132  ft.,  one-third  down,  balance  of 
equity  one-half  December,  1911,  one-half  June,  1912,  balance  as 
per  agreement,  $500  September  and  March  each  year,  7  per 
cent.      The    further    figures    appearing  upon  the  papers,   of 

'^6,412.50 

**  4,788. 00 


'$1,624.50,' 
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were  shewn  to  be  the  sale-price,  the  price  which  O'Brien  paid       caute^j. 
for  the  property,  and  the  difference  between  the  two.   **  Balance         1911 
as  per  agreement"  was  shewn  to  be  the  balance  ojf  purchase-     maybuby 
money  under    the   Keenan    agreement,    under    which  O'Brien         ^• 
claimed,  and  in  which  he  had  an  equity  of  about  $1,000. 

They  parted  without  reaching  a  conclusion.  O'Brien 
promised  to  call  up  Pardee  the  same  evening  by  telephone^  This 
he  did  not  do.  On  the  following  day,  Pardee  called  him  up. 
He  was  not  in;  and,  after  about  fifteen  minutes,  O'Brien  called 
up  Pardee,  and  stated  that  he  would  sell  on  the  proposed  terms. 

And  I  find  that  Pardee  said,  on  this  occasion,  that,  if  he 
(Pardee)  could  sell  on  these  terms,  he  would  do  so  without 
consulting  O'Brien  further,  to  which  O'Brien  said  that  that 
was  satisfactory. 

The  plaintiff  came  in  to  Pardee's  office  shortly  after,  and 
was  told  by  Pardee  that  he  was  ready  to  sell,  on  terms  settled 
between  Pardee  and  O'Brien,  and  the  plaintiff  said  he  would 
take  the  property  on  those  terms.  I  find,  further,  that  Mr. 
Pardee  then  called  up  O'Brien,  and  told  him  that  he  had  sold 
the  property,  and  O'Brien  said  **all  right."  Pardee  asked 
O'Brien,  '*who  was  looking  after  his  property?"  meaning  who 
were  his  solicitors!  and  he  said  **Boyce  and  Hay  ward."  Pardee 
then  signed  the  following  receipt  and  received  $200  from  May- 
bury:  ''Sault  Ste.  Marie,  June  16th,  1911.  Received  from  Alfred 
W.  Maybury  two  hundred  dollars  account  purchase  28%  ft.  x  132, 
being  pt.  lot  19,  N.  Queen  adjoining  Sault  Star  Bldg.  on  East, 
Price  225.00  per  front  ft.,  terms  200.00  down,  balance  of  $1,937.00 
after  approved  title  &  documents,  500.00  in  Sept.  &  March,  bal- 
ance of  equity  about  $1000.00  equally  on  Dec.  11  and  June  12, 
remainder  semi-annually  about  $500.00  in  Sept.  &  March  each 
year  until  paid.  Interest  7%,  purchase-price  $6412.50.  Wilcox 
and  Pardee,  by  Jno.  B.  Pardee."  And  at  the  same  time 
wrote  on  the  stub  as  follows:  *'Date  June  16th,  1911,  Name 
Alfred  W.  Maybury,  Address  a/c  purchase  for  Wm.  O'Brien 
property  28%  feet  adjoining  Star  Building,  $200  check." 

Mr.  Pardee  then  handed  the  receipt  to  Mr.  Irving,  who  was 
the  plaintiff's  solicitor  in  the  matter.  Mr.  O'Brien  made  the 
following  entry  in  his  pass-book : — 
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1911        June  15    Sold  28%  feet  N.  Queen  to  J.  B.  Pardee 
Maybuby  Jfrice  $225  per  foot,  one  1/3  cash 

Q,g^j^  Total  purchase-price  6412.50 

1/3  cash,  $2132.50 
Balance  of  O'B.  equity  payments  Dec.  &  June 

interest  7% 
Keenan  pajmients  to  be  assumed  as  per  agreement 
Cost  of  property  4788.00 


$1624.50 

In  my  opinion,  the  terms  contained  in  the  receipt  and  the 
O'Brien  entry  mean  the  same  thing. 

The  defendant's  solicitor  drafted  an  agreement,  which,  the 
plaintiff's  solicitor  insisted,  changed  the  terms;  and,  after  some 
correspondence,  the  solicitor  for  the  plaintiff  rested  upon  the 
memorandum  already  made  as  sufficient  evidence  of  the  con- 
tract. 

Mr.  Pardee  states  on  cross-examination  that  there  was  to  be 
a  formal  agreement,  and  that  was  the  reason  he  handed  the  re- 
ceipt to  the  solicitor;  that  he  was  to  conduct  the  negotiations; 
that  the  formal  contract  was  to  be  prepared  by  the  solicitor.  He 
did  not  tell  the  defendant  that  he  had  given  the  receipt,  nor  that 
he  had  received  the  $200. 

He  further  states  that  in  the  interview  with  O'Brien,  he 
was  trying  to  get  the  best  terms  he  could  for  Maybury,  and 
O'Brien  for  himself.  O'Brien  had  not  in  fact  left  the  property 
with  Pardee  for  sale  prior  to  the  interviews  he  referred  to. 
Pardee  and  O'Brien  substantially  agreed  as  to  the  terms  of  the 
bargain;  and,  upon  reference  to  the  Keenan  agreement,  it  be- 
<5omes  perfectly  clear  what  the  bargain  was* 

1.  Mr.  Irving  contends  that,  upon  the  evidence,  Pardee  was 
authorised  to  sell,  and,  therefore,  to  sign  a  note  or  memorandum 
within  the  Statute  of  Frauds;  and  that  the  receipt  signed  by 
him,  either  alone  or  coupled  with  the  stub,  which  was  written 
at  the  same  time,  may  be  read  as  evidence  of  what  the  contract 
was;  and  reference  may  be  had  to  the  Keenan  agreement  to  ex- 
plain the  terms. 
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2.  That  the  document  in  O'Brien's  handwriting  is  sufficient 
under  the  statute,  and  that  "O.B."  appearing  in  the  body  of 
that  document  is  a  sufficient  signature  by  him  within  the  statute. 

3.  And  that,  although  that  purports  to  be  a  sale  by  O'Brien 
to  Pardee,  the  plaintiff  is  entitled  to  intervene  as  the  undis- 
closed principal. 

Mr.  Boyce  contends  that  there  is  no  binding  contract,  and 
also  relies  on  the  Statute  of  Frauds. 

I  may  mention  that,  at  the  close  of  the  plaintiff's  case,  the 
defendant  called  no  evidence;  but,  after  Mr.  Irving  had  com- 
pleted his  argument,  and  Mr.  Boyce  had  in  part  replied,  the  case 
was  reopened,  and  I  permitted  the  defendant  to  call  his  wit- 


The  fact  that  no  evidence  was  called  at  first  by  the  defence 
I  took  to  be  a  tribute  to  the  accuracy  of  the  statement  made  by 
Mr.  Pardee.  Whether  this  be  so  or  not,  I  accept  his  evidence  as 
against  the  defendant's  where  they  differ. 

There  is  no  doubt  in  my  mind  that  Pardee  and  O^Brien  had 
agreed  upon  the  terms  of  the  contract  for  sale.  The  question 
still  remains  whether  Pardee  was  authorised  to  enter  into 
a  binding  contract  on  behalf  of  O'Brien.  If  so,  it  must  arise 
from  what  took  place  when  Pardee  called  up  O'Brien  by  tele- 
phone after  the  interview.  Was  Pardee  authorised  to  seU  the 
property  without  further  communication  with  O'Brien?  He 
swears  that  he  said  to  O'Brien  that,  if  he  could  sell  on  these 
terms,  meaning  the  terms  that  O'Brien  said  he  would  accept,  he, 
Pardee,  would  do  so  without  considering  him  further,  and 
O'Brien  said  that  was  satisfactory.  I  think  this  was  an  author- 
ity to  sell,  that  is,  to  close  a  bargain  on  those  terms;  and,  if 
there  was  authority  to  sell,  it  would  seem  that  that  gave  the 
authority  to  sign  a  binding  contract  for  sale. 

The  question  has  been  referred  to  in  a  number  of  cases. 

In  Earner  v.  Sharp  (1874),  L.R.  19  Eq.  108, 112:  **The  ques- 
tion is  whether,  when  an  owner  of  an  estate  puts  it  into  the 
hands  of  an  estate  agent  for  sale,  stating  a  price  for  and  giving 
particulars  of  the  property  to  enable  him  to  inform  intending 
purchasers,  but  giving  no  instructions  as  to  the  absolute  dis- 
posal, and  none  as  to  the  title  of  the  property,  and  .mentioning 
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^°^^'  none  of  those  special  stipulations  which  it  might  be  proper  to 
1911  insert  in  conditions  in  reference  to  the  title,  that  is  sudBScient 
Matbxtbt  authority  to  the  agent  to  sign  a  contract  for  the  sale  of  the 
_^-  property  for  the  price  stated  in  the  instructions,  without  mak- 

ing any  provision  whatsoever  as  to  title."  In  that  case  Hall, 
V.-C,  held  that  the  alleged  contract  was  not  one  which  the 
Court  would  decree  to  be  carried  into  effect. 

Buckley,  J.,  in  Rosenbaum  v.  Belson,  [1900]  2  Ch.  267,  com- 
menting on  this  decision,  points  out  (pp.  270,  271)  that  in 
Saunders  v.  Dence  (1885),  52  L.T.  644,  646,  Field,  J.,  dis- 
tinguished ilamcr  V.  SAarp,  saying  that  *'all  that  Hall,  V.-C,  in 
that  case  decided,  as  I  understand  it,  was  that  if  you  go  to  an 
estate  agent,  and  tell  him  you  have  a  property  to  sell,  and  that 
you  want  a  purchaser,  and  you  tell  him  what  you  have  made  up 
your  mind  shall  be  the  price,  and  to  a  certain  extent  what  shall 
be  the  conditions,  and  you  instruct  him  to  try  and  find  a  pur- 
chaser, that  is  not  sufficient,  under  those  circumstances,  to  auth- 
orise the  agent  to  make  a  contract  without  any  conditions  what- 
ever with  regard  to  the  title."  Buckley,  J.,  then  proceeds:  *'I 
have  been  unable  to  find  any  case  in  which  it  has  been  held  that 
instructions  given  by  A.  B.  to  sell  for  him  his  house,  and  an 
agreement  to  pay  so  much  on  the  purchase-price  accepted,  are 
not  an  authority  to  make  a  binding  contract,  including  an  auth- 
ority to  sign  an  agreement." 

In  Godwin  v.  Brind  (1868),  L.R.  5  C.P.  299  (note),  the  ad- 
vertisement intimated  thrit,  **to  treat  and  view,"  applications 
were  to  be  made  to  a  certain  person. 

In  Chadbum  v.  Moore  (1802),  61  L.J.  Ch.  674,  instructions 
were  not  in  writing,  but  li.-e  laamed  Judge  found  that  the  agent 
was  authorised  to  find  a  purchaser  for  the  houses  and  to  nego- 
tiate a  sale. 

In  Prior  v.  Moore  (1887),  3  Times  L.R.  624,  the  owner  in- 
structed an  estate  agent  to  put  the  property  on  his  books  as  for 
sale  and  informed  him  of  the  lowest  price  he  would  accept. 

In  these  cases  it  was  held  that  the  agent  was  not  authorised 
to  sign  a  contract. 

In  Wilde  v.  Watson  (1878),  L.R.  1  Ir.  402,  Vice-'Chancellor 
Chatterton  says,  at  p.  405:  ''A  house  or  estate  agent  has  no 
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implied  or  general  authority  to  conclude  a  contract  for  sale;       ^"^' ^' 
his  duty  is  to  find  a  purchaser  or  tenant,  and  communicate  his         1911 
offer  to  his  principal."  Maybuby 

A  number  of  these  cases  turn  upon  the  question  of  title.  In  o'Bbien 
the  present  case,  accepting  the  evidence  of  the  witness  Pardee, 
as  I  do,  he  was  authorised  to  do  more  than  find  a  purchaser.  It 
was  known  that  there  was  a  purchaser  in  view,  and  he  was 
authorised  to  sell  without  further  consulting  the  defendant; 
and,  after  he  had  closed  the  sale,  as  he  thought,  he  called  up  the 
defendant  and  informed  him  that  he  had  sold  the  property,  and 
O'Brien  then  said  it  was  all  right.  Having  regard  to  the  cir- 
cumstances of  this  case,  I  think  that  what  took  place  between 
O'Brien  and  Pardee  amounted  to  an  authority,  not  simply  to 
negotiate,  but  to  sell,  and  that  Pardee  had  authority  to  sign  a 
binding  contract. 

The  next  question  is,  whether  there  is  a  sufficient  memoran- 
dum to  satisfy  the  4th  section  of  the  Statute  of  Frauds. 

The  receipt  delivered  to  the  plaintiff  does  not,  it  is  said, 
disclose  the  name  of  the  vendor;  but  it  was  urged  on  behalf  of 
the  plaintiff  that  the  entry  upon  the  stub  of  the  book  in  which 
the  receipt  was  written,  does  sufficiently  disclose  the  vendor; 
and  that,  as  this  was  one  piece  of  paper  written  at  the  same  time, 
it  is  a  sufficient  memorandum  within  the  statute. 

The  case  chiefly  relied  upon  by  the  plaintiff  to  support  this 
view  is  Pewrce  v.  Gardner,  [1897]  1  Q.B.  688.  There  it  was  held 
that  an  envelope  and  a  letter  which  is  shewn  by  evidence  to 
have  been  enclosed  in  it  are  so  connected  together  that  the  en- 
velope may  be  used  to  supply  the  name  of  one  of  the  parties  to 
a  memorandum  in  writing  of  a  contract  within  the  Statute  of 
Frauds. 

In  Laythoarp  v.  Bryant  (1836),  2  Bing.  N.  C.  735,  it  was 
held  that  the  defendant  was  bound,  where  he  signed  a  mem- 
orandum for  purchase  on  the  back  of  a  paper  containing  the 
particulars  of  the  premises,  notwithstanding  that  it  was  not 
signed  by  the  vendor,  where  the  particulars  referred  to  the 
auctioneer  as  selling  for  the  vendor;  and  see  Hinde  v.  White- 
house  (1806),  7  East  558;  Kenworthy  v.  Schofield  (1824),  2  B. 
&  C.  945;  Coles  v.  Trecoihick  (1804),  9  Ves.  234. 
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It  appears  to  me,  however,  that  the  receipt  does  disclose 
Wilcox  and  Pardee  as  the  vendors;  and,  as  will  be  shewn  later, 
the  principal  may  be  bound. 

In  Kennedy  v.  Oldham  (1888),  15  O.R.  433,  the  question  of 
what  is  a  sufficient  memorandum  is  discussed.  There  an  offer 
to  purchase  land  was  signed  by  the  defendant  in  an  offer-book 
kept  by  a  firm  of  land  agents,  who  were  authorised  by  the  plain- 
tiff to  sell  the  land,  and  was  verbally  accepted  by  the  agents. 
The  offer  was  not  addressed  to  any  one,  but  the  book  was  marked 
on  the  back  with  the  initials  of  the  agents.  Previous  to  the 
offer,  letters  had  been  written  between  the  defendant  and  the 
agents  in  which  an  offer  at  a  lower  price  was  made  and  re- 
fused for  the  same  land.  After  the  second  offer  was  accepted, 
the  defendant's  solicitors  corresponded  with  the  agents  of  the 
plaintiff  about  the  title,  referring  in  their  first  letter  to  the 
land  which  the  defendant  had  purchased  from  the  agents.  It 
was  held  that  the  initials  on  the  book  might  be  read  into  the 
offer  to  supply  the  name  of  the  vendor,  and  that  these  with  the 
correspondence  constituted  a  sufficient  agreement  within  the 
Statute  of  Frauds  to  bind  the  defendant. 

Some  of  the  cases  referred  to  by  Street,  J.,  in  Kennedy  v. 
Oldham,  bear  indirectly  upon  the  present  issue. 

In  Ridgway  v.  Wharton  (1857),  6  H.L.C.  238,  ''  'instruc- 
tions' were  referred  to  in  a  letter,  and  it  was  held  that  parol 
evidence  might  be  given  to  shew  that  instructions  had  been  given 
in  writing  and  that  there  were  no  other  instructions  than  the 
document  produced." 

In  Baumann  v.  James  (1868),  L.R.  3  Ch.  508,  "a  letter  re- 
ferred to  *the  rent  and  tenns  agreed  upon,',  and  it  was  held 
that  this  entitled  the  plaintiff  to  give  parol  evidence  to  shew  that 
the  rent  and  terms  mentioned  in  a  report  and  letter,  not  other- 
wise connected  vnth  the  later  letter,  were  those  intended." 

In  Long  v.  MUlar  (1879),  4  C.P.D.  450,  '*the  word  'pur- 
chase'  in  a  receipt  was  held  to  mean  *  agreement  to  purchase,' 
and  to  let  in  parol  evidence  of  a  previous  agreement  which  was 
incomplete  under  the  Statute  of  Frauds  unless  treated  as  in- 
corporated with  the  receipt." 

In  Cave  v.  Hastings  (1881),  7  Q.B.D.  125,  ''the  defendant 
in  a  letter  to  the  plaintiff  referred  to  'our  arrangement  for 
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the  hire  of  your  carriage,'  and  this  was  held  to  entitle  the  plain- 
tiff to  shew  by  parol  that  the  only  arrangement  for  the  hire  of 
his  carriage  was  a  memorandilm  which  the  plaintiff  had  signed 
agreeing  to  let  his  carriage  to  the  defendant  for  a  year,  and  thus 
to  complete  the  evidence  of  a  contract  in  writing  signed  by  the 
defendant." 

A  number  of  cases  are  also  referred  to  by  Armour,  C.J., 
in  Kennedy  v.  Oldham, 

In  Newell  v.  Radford  (1867),  L.R.  3  C.P.  52,  the  initials  of 
the  parties  were  held  sufficient,  and  parol  evidence  was  allowed 
to  shew  who  they  were. 

In  Sari  v.  Bourdillon  (1856),  1  C.B.N.S.  188,  the  name  of  the 
plaintiff  on  the  fly  leaf  at  the  beginning  of  an  order-book  in 
which  wtre  written  the  names  of  the  plaintiffs  was  held  suffi- 
cient to  satisfy  the  Statute  of  Frauds. 

See  also  Salmon  Falls  Manufacturing  Co,  v.  Goddard  (1852), 
14  Howard  (S.C.U.S.)  446,  where  parol  evidence  was  admitted 
shewing  the  usage  and  practice  in  the  trade,  and  where  the 
signature  by  initials  of  one  of  the  parties  was  held  to  be  suffi- 
cient to  take  the  case  out  of  the  statute. 

See  also  Jacob  v.  Kirk  (1839),  2  Moo.  &  R.  221,  where,  the 
vendor's  name  not  appearing  in  the  book  signed  by  the  vendee, 
it  was  held  not  to  be  sufficient  to  satisfy  the  statute. 

In  Knight  v.  Crockford,  (1794),  1  Esp.  190,  5  R.R.  729,  it 
was  held  that  an  agreement  beginning  **I,  A.B.,"  though  not 
otherwise  signed  by  the  party,  is  good  within  the  statute. 

In  Ogilvie  v.  Foljambe  (1817),  3  Mer.  53,  17  R.R.  13,  it  is 
said  that,  provided  the  name  be  inserted  in  such  a  manner  as 
to  have  the  effect  of  authenticating  the  instrument,  the  pro- 
vision of  the  instrument  is  complied  with,  and  it  does  not  sig- 
nify in  what  part  of  the  instrument  his  name  is  to  be  found. 

And  see  Stokes  v.  Moore  (1786),  1  R.R.  24,  1  Cox  Eq.  219. 
There  the  objection  was,  that  this  authentication  was  wanting, 
the  name  being  introduced  incidentally  in  the  middle  of  the 
paper,  and  referring  in  grammatical  construction  only  to  a 
single  term  in  the  conditions. 

See  Fry  on  Specific  Performance,  5th  ed.,  p.  263,  sees.  516 
and  517. 
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A  written  statement,  to  satisfy  thQ  statute,  should  contain, 
either  expressly  or  by  necessary  inference,  all  the  terms  of  the 
contract ;  that  is  to  say,  the  parties  described  either  by  names  or 
descriptions  or  reference  sufficient  to  preclude  any  fair  dispute 
as  to  their  identity:  Potter  v.  Duffield  (1874),  L.R.  18  Eq.  4. 

The  subject  of  the  contract,  the  consideration,  and  the  terms 
should  leave  nothing  open  to  future  treaty:  Fry  on  Specific 
Performance,  p.  257,  sec.  504. 

No  formality  is  required,  nor  does  it  signify  at  all  what  is 
the  nature  aiid  character  of  the  document  containing  such  writ- 
ten statement,  whether  it  be  a  letter  written  by  the  party  to  be 
charged  to  the  person  with  whom  he  contracted,  or  to  any  other 
person,  or  deed  or  other  legal  instrument,  or  an  affidavit;  sec. 
505. 

*'The  Court  is  not  in  quest  of  the  intention  of  parties,  but 
only  of  evidence  under  the  hand  of  one  of  the  parties  to  the 
contract  that  he  has  entered  into  it.  Any  document  signed  by 
him  and  containing  the  terms  of  the  contract  is  sufficient  for 
that  purpose:"  per  Bowen,  L.J.,  in  In  re  Hoyle,  [1893]  1  Ch. 
84,  99.  In  the  same  case,  p.  100,  A.  L.  Smith,  L.J.,  intimated 
that  an  entry  in  a  man's  own  diary,  if  it  were  signed  by  him  and 
the  contents  were  sufficient,  would  do. 

In  Oliver  v.  Hunting  (1890),  44  Ch.  D.  205,  Kekewich,  J., 
points  out  the  difference  between  the  old  and  the  new  rule  as 
to  what  may  be  read  and  when  parol  evidence  may  be  given  to 
shew  what  the  document  referred  to  was,  and  to  go  further  than 
that,  and  ''if  you  find  a  reference  to  something,  which  may  be 
a  conversation,  or  may  be  a  written  document,  you  may  give  evi- 
dence to  shew  whether  it  was  a  conversation  or  a  written  docu- 
ment; and,  having  proved  that  it  was  a  written  document,  you 
may  put  that  written  document  in  evidence,  add  so  connect 
it  with  the  one  already  admitted  or  proved;"  and,  on  reference 
to  later  cases  that  have  gone  further,  citing  Long  v.  Millar,  4 
C.P.D.  450,  followed  by  Field,  J.,  in  Cave  v.  Hastings,  7  Q.B.D. 
125,  he  refers  with  approval  to  Lord  Justice  Bramwell's  judg- 
ment in  Long  v.  Millar,  where  he  gives  this  illustration:  ''Sup- 
pose that  A.  writes  to  B.,  saying  that  he  will  give  £1,000  for  B.'s 
estate,  and  at  the  same  time  states  the  terms  in  detail,  and  sup- 
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pose  that  B.  simply  writes  back  in  return,  'I  accept  your  offer.'       cnute^r. 
In  that  case  there  may  be  an  identification  of  the  documents         loil 
by  parol  evidence,  and  it  may  be  shewn  that  the  offer  alluded  to     maybubt 
by  B.  is  that  made  by  A.,  without  infringing  the  Statute  of      qj^^jex 
Frauds,  sec.  4,  which  requires  a  note  or  memorandum  in  writ- 
ing.*'   '*If  that  is  sound,"  as  Kekewich,  J.,  observes,  '*it  is  diffi- 
cult, perhaps,  to  say  where  parol  evidence  is  to  stop;  but  sub- 
stantially it  never  stops  short  of  this,  that  wherever  parol  evi- 
dence is  required  to  connect  two  written  documents  together,, 
then  that  parol  evidence  is  admissible.    You  are  entitled  to  rely 
upon  a  written  document,  which  requires  explanation."     And 
"that  you  are  always  entitled  in  regarding  the  construction  and 
meaning  of  a  written  document  to  inquire  into  the  circumstances 
under  which  it  was  written,  not  in  order  to  find  an  i^terpre- 
tation  by  the  writer  of  the  language,  but  to  ascertain  from  the 
surrounding  facts  and  circumstances  with  reference  to  what, 
and  with  what  intent,  it  must  have  been  written." 

On  examining  the  figures  set  down  on  exhibits  1  and  2  at 
the  interview  of  O'Brien  and  Pardee,  the  receipt  given  by  Par- 
dee,  and  the  entry  made  by  O'Brien,  it  is  clear,  I  think,  that 
they  relate  to  the  same  transaction;  and,  under  the  cases,  I  am 
inclined  to  think  that  they  may  all  be  read  together;  but,  with 
the  view  I  take  of  this  case,  it  is  unnecessary  to  decide  this  ques- 
tion. 

Rossiter  v.  MiUer  (1878),  3  App.  Gas.  1124,  deals  with  the 
question  as  to  a  future  formal  agreement.  Lord  Cairns,  at  p. 
1138,  quotes  Lord  Westbury  as  using  these  words  in  Chinnock 
V.  Marchioness  of  Ely  (1865),  4  DeG.  J.  &  S.  638,  645:  '*  'I 
entirely  accept  the  doctrine  contended  for  by  the  plaintiff's 
counsel,  and  for  which  they  cited  the  cases  of  Fowle  v.  Free- 
man  (1804),  9  Ves.  351,  Kennedy  v.  Lee  (1817),  3  Mer.  441,  and 
Thomas  v.  DeriTig  (1837),  1  Keen  729,  which  establish  that 
if  there  had  been  a  final  agreement,  and  the  terms  of  it  are 
evidenced  in  a  manner  to  satisfy  the  Statute  of  Frauds,  the 
agreement  shall  be  binding,  although  the  parties  may  have  de- 
clared that  the  writing  is  to  serve  only  as  instructions  for  a 
formal  agreement,  or  although  it  may  be  an  express  term  that  a 
formal  agreement  shall  be  prepared  and  signed  by  the  parties. 
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^"**'  ^'  As  soon  as  the  fact  is  established  of  the  final  mutual  assent  of 
1911  the  parties  to  certaili  terms,  and.  those  terms  are  evidenced  by 
Matbubt  *^y  writing  signed  by  the  party  to  be  charged  or  his  agent  law- 
_^_^-  fully  authorised,  there  exist  all  the  materials  which  this  Court 

requires  to  make  a  legally  binding  contract.'  Up  to  that  point  it 
appears  to  me  that  these  words  exactly  describe  the  case  which 
your  Lordships  have  before  you.  But  the  words  which  are  re- 
lied upon  by  the  learned  Judges  in  the  Court  of  Appeal  are  the 
words  which  foUow:  'But  if  to  a  proposal  or  offer  an  assent  be 
given  subject  to  a  provision  as  to  a  contract,  then  the  stipulation 
as  to  the  contract  is  a  term  of  the  assent,  and  there  is  no  agree- 
ment independent  of  that  stipulation.'  " 

If  it  can  be  ascertained  who  is  the  vendor,  from  some  docu- 
ment which  is  suflSciently  connected  with  the  memorandum  by 
clear  reference,  that  will  cure  the  defect  of  the  memorandum: 
WilUams  v.  Jordan  (1877),  6  Ch.  D.  517,  520;  Warner  v.  WiU 
lington  (1856),  3  Drew.  523,  530. 

"The  fact  that  a  simple  acceptance  of  an  offer  contains  a 
statement  that  the  acceptor  has  instructed  his  solicitor  to  pre- 
pare the  necessary  documents  does  not  render  the  acceptance  a 
conditional  acceptance:"  Bolton  Partners  v.  Lambert  (1889), 
41  Ch.  D.  295. 

*' Where  a  Court  has  to  find  a  contract  in  a  correspondence, 
and  not  in  one  particular  note  or  memorandum  formally  signed, 
the  whole  of  that  which  had  passed  between  the  parties  must 
be  taken  into  consideration:"  Htissey  v.  Home-Payne  (1879),  4 
App.  Cas.  311. 

Taking  the  receipt  with  the  counter-foil,  which  at  the  time  it 
was  signed  was  one  piece  of  paper,  and,  therefore,  a  memoran- 
dum which,  I  am  inclined  to  think,  should  be  read  as  one,  it 
appears  that  Alfred  W.  Maybury  is  purchasing  the  property  of 
William  O'Brien,  which  consists  of  28^/2  feet  adjoining  the  Star 
building  on  the  east,  and  being  part  of  lot  19  on  the  north  side 
of  Queen  street.  I  think,  however,  that  the  receipt  signed  by 
Pardee,  without  the  counter-foil,  is  sufiicient  to  satisfy  the 
statute. 

The  price  is  $225  a  foot,  $200  down,  and  the  balance  of 
$1,937.50  after  approval  of  title,  the  balance  of  equity  in  De- 
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cember,  1911,  and  June,  1912,  the  remainder  semi-annually  in       ciute^j. 
September  and  March  in  each  year,  interest  7  per  cent.,  pur-         1911 

chase-price  $6,412.50.  Matbubt 

This  is  the  amount  mentioned  by  0  'Brien  in  his  memorandum  -,_^- 

CrBUEN. 

in  his  pass-book,  in  which  he  refers  to  ''balance  of  O'B.  equity 
payments  Dec.  &  June,  interest  7%,  Eeenan  payments  to  be  as- 
sumed as  per  agreement." 

It  appears  from  the  entry  made  by  Pardee,  and  also  that 
made  by  O'Brien,  that  the  interest  of  the  vendor  was  an  equity. 
The  reference  in  the  receipt  to  "balance  of  equity  about  $1,000," 
etc.,  makes  it  necessary  to  ascertain  what  equity  is  referred  to, 
and  so  is  sufiScient  to  bring  in  the  Keenan  agreement,  which  then 
shews  what  the  payments  are,  and  corresponds  with  those  men- 
tioned in  the  memorandum.  It  was  objected  that  the  intention 
of  O'Brien  was,  that  one- third  should  be  paid  down  upon  signing 
the  agreement.  I  do  not  think  that  is  the  meaning  of  the  memor- 
andum, either  of  the  one  made  by  Pardee  or  by  himself.  O'Brien 
held  an  equity.  At  the  price  he  was  selling,  which  is  clearly 
indicated  in  the  memorandum,  it  left  him  a  margin  of  profit. 
The  plain  meaning,  I  think,  is,  that  one-third  was  to  be  paid 
in  cash,  that  is,  when  the  transaction  was  closed;  and  the  fact 
that  the  $200  was  paid  down  as  an  evidence  of  good  faith  at  the 
time  the  memorandum  was  signed  by  Pardee,  and  only  the  bal- 
ance called  for  at  the  time  the  title  was  passed,  does  not  seem 
to  me  to  alter  the  intention  of  the  parties.  This  would  in  fact 
be  a  payment  of  one-third  cash,  although  the  $200  was  paid 
before  the  formalities  were  concluded.  Although  the  note  made 
by  O'Brien  refers  to  Pardee  as  the  purchaser,  that  does  not  pre- 
clude the  real  purchaser  from  intervening. 

It  has  long  since  been  held  that  ''it  is  competent  to  shew  that 
one  or  both  of  the  contracting  parties  were  agents  for  other 
persons,  and  acted  as  such  agents  in  making  the  contract,  so  as 
to  give  the  benefit  of  the  contract  on  the  one  hand  to,  and  charge 
with  liability  on  the  other,  the  unnamed  principals:  and  this, 
whether  the  agreement  be  or  be  not  required  to  be  in  writing  by 
the  Statute  of  Frauds;  and  this  evidence. in  no  way  contradicts 
the  written  agreement:"  Higgins  v.  Senior  (1841),  8  M.  &  W. 
834,  844;  Rossiter  v.  Miller,  3  App.  Gas.  1124;  McCarthy  v. 
Cooper  (1885),  12  A.R.  284. 
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I  have  no  manner  of  doubt  that  the  defendant  intended  to 
sell  and  the  plaintiff  intended  to  buy  the  land  in  question  for 
the  price  and  on  the  terms  stated.  I  have  also  no  doubt  that, 
when  O'Brien  was  called  up  and  authorised  the  sale  upon  the 
terms  which  he  and  Pardee  had  arranged,  he  intended  that 
Pardee  should  do  what  was  necessary  to  conclude  the  sale.  The 
carrying  of  it  out,  of  course,  would  be  left  to  his  solicitors.  It 
being  apparent  upon  the  face  of  the  memorandum  made  by 
Pardee  that  O'Brien  was  selling  an  equity,  it  was  then  open  to 
inquire  **What  equity?'*  and  this  would  bring  the  Keenan 
agreement  in,  and  permit  it  to  be  read  as  part  of  the  trans- 
action. 

Whether  the  initials  appearing  in  the  body  of  the  note  or 
memorandum  made  by  O'Brien  is  a  suflScient  signature  by  him, 
it  is  unnecessary,  in  the  view  I  take  of  the  case,  to  decide.  I  am 
inclined  to  think,  however,  that  it  is;  the  land  is  described,  the 
price,  the  purchaser,  and  the  terms  of  payment ;  and,  upon  look- 
ing at  the  Keenan  agreement,  from  which  it  would  be  ascertained 
that  O'Brien  held  the  equity,  and  that  after  one-third  cash  had 
been  paid  the  balance  of  the  equity  was  to  be  paid  to  0  'Brien  in 
December  and  June  with  interest  at  7  per  cent.,  and  that 
further  payments  under  the  Keenan  agreement  were  to  be 
assumed,  the  whole  agreement  could,  I  think,  be  made  out.  How- 
that  may  be,  it  is  unnecessary  for  me  to  decide,  having  regard 
to  the  view  I  take  of  the  memorandum  signed  by  Pardee.  The 
plaintiff  is  entitled  to  specific  performance  and  his  costs  of 
action. 

Of  course,  any  payments  made  by  O'Brien  on  the  Keenan 
agreement  must  be  refunded  with  interest. 


C.A. 
1911 


Dec.  22. 


[IN  THE  COURT  OF  APPEAL.] 

Re  Johnston  and  Township  of  Tilbury  East. 


Municipal  Corporations — Drainage — Township  By-law  Authorising  Raising 
of  Money  to  Pay  for  Work  Done  unthout  By-law — Absence  of  Engit^ 
eer*s  Report — Condition  Precedent — Assessment — Municipal  Drainage 
Actf  sec.  77 — Motion  to  Quash  By-law — Discretion — Position  of  Ap* 
plicant — Waiver — Estoppel. 
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A  by-law  passed  by  a  township  council  on  the  26th  September,  1910,  pur- 
porting to  be  a  by-law  for  the  repair  and  maintenance  of  existing  drain- 
age works  in  the  township  and  for  borrowing  a  sum  to  complete  the 
same,  was  not  in  fact  intended  to  provide  for  iAie  doing  of  any  work 
under  it,  but  was  passed  solely  for  the  purpose  of  recouping  the  town- 
ship corporation  in  respect  of  repairs  and  improvements  already  made 
and  paid  for  by  the  council  to  an  amount  exceeding  $800,  without  a 
report  from  an  engineer,  a  by-law,  or  an  assessment: — 

Held  (Meredith,  J. A.,  dissenting),  that  the  by-law  must  be  quashed  for 
illegality. 

Order  of  the  Drainage  Referee  reversed. 

Per  Gabbow,  J. A.: — Where  proceedings  for  the  original  construction  of 
a  drain  are  instituted  under  the  Municipal  Drainage  Act,  they  begin 
by  a  petition,  followed  by  an  engineer's  report.  Both  are  in  the  nature 
of  conditions  precedent,  required  to  found  jurisdiction  in  the  council 
to  charge  and  assess  the  lands  in  the  drainage  area  for  the  expense  of  the 
work.  If  subsequent  repairs  are  required,  and  the  cost  exceeds  $800, 
they  fall  within  sec.  77  of  the  Act,  which,  while  dispensing  with  the  peti- 
tion required  by  sec.  3,  expressly  requires  a  report;  and  only  when  the 
council  has  received  and  formally  adopted  such  a  report  may  it  under- 
take the  work  '^specified  in  the  report,"  for  the  doing  of  which  the  en- 
gineer is  given  all  the  powers  to  assess  provided  in  respect  of  an 
original  work.  Section  89  implies  an  assessment  lawfully  made,  upon 
the  faith  of  which  money  has  been  advanced  out  of  the  general  fund. 
There  was  no  proper  evidence  of  estoppel  on  the  part  of  the  appellant 
seeking  to  have  the  by-daw  quashed,  even  if  estoppel  could  arise  in  re- 
spect of  a  statutory  condition  precedent  conferring  jurisdiction.  The 
Court  has  a  discretion  on  an  application  to  quash  a  municipal  by-law; 
but  the  discretion  is  a  judicial  one,  not  to  be  exercised  arbitrarily;  and 
there  was  nothing  in  the  circumstances  to  justify  the  Court  in  exer- 
cising it  in  favour  of  the  by-law. 

Per  Meredith,  J.A.: — The  appellant  waived  his  right,  as  he  might,  to  the 
proceedings  not  taken  ;^  and  was  estopped  from  seeking  the  unjust  ad- 

'    vantages  which  he  was  seeking  in  this  proceeding. 

Toionship  of  McKillop  V.  Toumahip  of  Logan  (1899),  29  SCR.  702,  dis- 
cussed. 


C.A. 
1911 

Re 
-Johnston 

AND 

Township 

OF 

Tilbury 
East. 


An  appeal  by  James  Johnston  from  an  order  of  Qeorge  F. 
Henderson,  Esquire,  K.C.,  Referee  under  the  Drainage  Laws, 
pronounced  on  the  8th  February,  1911,  dismissing  an  applica- 
tion made  by  the  appellant  and  others,  under  the  provisions  of 
the  Municipal  Drainage  Act,  for  an  order  quashing  by-law  No. 
17  of  1910,  passed  by  the  Municipal  Corporation  of  the  Town- 
ship of  Tilbury  East,  the  respondents,  on  the  26th  September, 
1910,  intituled  **A  By-law  for  the  Repair  and  Maintenance  of 
the  Forbes  Drainage  Works  in  the  Township  of  Tilbury  East 
and  for  Borrowing  on  the  Credit  of  the  Municipality  the  Sum 
of  $7,599  for  Completing  the  same,*'  and  for  an  order  declaring 
void,  invalid,  and  illegal  so  much  of  the  by-law  as  sought  to 
assess  the  lands  of  the  applicants  for  the  work  contemplated 
thereby  or  any  part  thereof,  and  to  have  it  declared  that  the 
applicants  were  not  liable  to  pay  the  assessments  against  them 
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or  their  lands  respectively  under  the  provisions  thereof,  and  for 
an  injunction,  or  order  in  the  nature  thereof,  restraining  the 
respondents  from  collecting  from  the  applicants  and  the  rate- 
payers generally,  or  the  applicants  and  other  persons  whose 
lands  were  sought  to  be  assessed  under  the  by-law,  the  assess- 
ments thereby  respectively  made  against  their  lands. 

The  drainage  works  in  question  were  constructed  in  1887 
for  draining  lands  by  embankment  and  pumping. 


October  3  and  4.  The  appeal  was  heard  by  Moss,  C.J.O., 
Qarrow,  Maglaren,  Meredith,  and  Magee,  JJ.A. 

0.  i.  Lewis,  K.C.,  and  W.  E,  Oundy,  for  the  appellant.  The 
judgment  of  the  learned  Referee,  which  was  pronounced  with 
hesitation  and  apparently  with  the  expectation  that  it  would 
be  the  subject  of  an  appeal,  turns  to  a  large  extent  on  the 
meaning  and  effect  of  sec.  77  of  the  Municipal  Drainage  Act 
of  1910,  under  which  it  is  a  condition  precedent  to  the  validity 
of  such  a  by-law  as  is  now  in  question  that  it  should  be  based 
upon  the  previous  report  of  an  engineer  appointed  by  the 
municipal  council.  No  such  report  exists  and  the  work  done 
was,  therefore,  unauthorised,  and  the  respondents  have  no  right 
to  pass  a  by-law  to  raise  the  money  required  in  order  to  meet 
the  expenditure  incurred.  The  assessments  made  in  pursuance 
of  the  by-law  are  wrong  in  principle,  inasmuch  as  the  engineer 
has  charged  all  lots  in  the  drainage  area  with  injury  liability. 
The  by-law  is  also  defective  in  that  it  does  not  properly  de- 
scribe the  lands  proposed  to  be  assessed.  Reference  was  made 
to  the  following  cases  and  authorities:  Alexander  v.  Township 
of  Howard  (1887),  14  O.R.  22,  especially  at  pp.  43,  44;  Re 
Jenkins  and  Township  of  Enniskillen  (1894),  25  O.R.  399; 
McCulloch  V.  Township  of  Caledonia  (1898),  25  A.R.  417; 
Burke  v.  Township  of  Tilbury  North  (1906),  13  O.L.R.  225, 
cited  in  Proctor's  Drainage  Laws,  p.  157;  Orierson  v.  Munici- 
pality of  Ontario  (1852),  9  U.C.R.  623. 

M.  Wilson,  K.C.,  and  J.  O.  Kerr,  for  the  respondents,  argued 
that  the  grounds  on  which  the  application  to  quash,  the  by-law 
is  made  are  technical  and  without  merit,  and  the  Court  should 
not  look  with  a  microscope  at  such  irregularities  as  are  com- 
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plained  of,  when  the  will  of  a  municipality  is  to  be  ascertained. 
It  should  follow  the  rule  laid  down  by  Boyd,  C,  in  Re  Stephens 
and  Township  of  Moore  (18»4),  25  O.R.  600,  at  j).  605,  and 
refrain  from  interference  **  unless  there  has  been  a  manifest  and 
indisputable  excess  of  jurisdiction  or  an  undoubted  disregard 
of  personal  rights."  The  Court  should  consider  the  confu- 
sion that  will  arise  if  this  by-law  is  set  aside,  on  the  strength 
of  which  the  parties  assessed  have  paid  their  taxes  in  all  but 
a  few  cases,  while  the  only  person  objecting  is  the  appellant, 
who  is  estopped  by  his  acts  and  conduct  from  making  his  ap- 
plication: Re  OUchrist  and  Sullivan  (1879),  44  U.C.R.  588, 
592;  Re  McKinnon  and  Caledonia  (1873),  33  U.C.R.  502;  Re 
Grant  and  Puslinch  (1868),  27  U.C.R.  154, 157.  The  discretion  of 
the  Court  should  be  exercised  to  support  the  by-law.  As  to  the 
objection  based  upon  the  alleged  absence  of  the  engineer's  report, 
we  say  that  there  was  in  fact  such  a  report,  and  that  in  any 
event  no  report  is  necessary  in  order  to  authorise  works  of  the 
nature  here  in  question.  The  descriptions  objected  to  are  ade- 
quate, and  if  any  errors  exist  they  can  be  rectified  in  the  Court 
of  Revision. 

Lewis,  in  reply  referred  to  Byrne  v.  Township  of  North  Dor- 
chester (1902),  2  Clarke  &  Scully  318,  321,  on  the  question  of 
invalid  description.  He  also  referred  to  Proctor,  op.  cit,,  pp. 
85,  311. 
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December  22.  Qarrow,  J.A.  : — Appeal  by  the  applicant 
from  an  order  of  the  Drainage  Referee  dismissing  an  appli- 
cation to  quash  a  by-law  of  the  respondent. 

The  by-law  was  finally  passed  on  the  26th  day  of  September, 
1910,  and  was  intituled  **A  By-law  for  the  Repair  and  Mainten- 
ance of  the  Forbes  Drainage  Works  in  the  Township  of  Tilbury 
East  and  for  Borrowing  on  the  Credit  of  the  Municipality  the 
Sum  of  $7,599  for  Completing  the  same.'* 

The  by-law,  however,  as  its  numerous  recitals  shew,  was  not 
intended  to  provide  for  doing  any  work  under  it,  but  solely 
for  the  purpose  of  recouping  the  respondent  in  rfespect  of  work 
already  done  and  paid  for  by  it,  under  the  circumstances  here- 
after appearing. 
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The  facts  involved,  which  are  peculiar  and  somewhat  intri- 
cate, are  fully  set  out,  with  his  usual  care  and  precision,  in  the 
judgment  4plivered  by  the  learned  Referee. 

Seventeen  grounds  are  set  out  in  the  applicant's  notice  of 
motion  before  the  learned  Referee,  but  those  mainly  relied  on 
before  us  are: — 

1.  That  the  work  for  the  payment  of  which  the  proposed 
assessment  is  made  was  work  requiring  to  be  based  upon  a  pre- 
vious report  by  an  engineer,  and  there  was  no  such  report. 

2.  An  erroneous  assessment  of  all  lots  in  the  drainage  area 
for  injury  liability. 

3.  The  work  was  done,  without  authority,  before  the  by- 
law was  passed. 

4.  Misdescription  and  improper  description  of  parcels. 

5.  Misapplication  of  funds  to  the  benefit  of  which  the  drain- 
age area  was  entitled. 

6.  Improper  inclusion,  in  the  total  amount,  of  arrears  and 
of  other  items  not  properly  or  lawfully  chargeable  against  the 
drainage  area. 

Of  these  it  is  obvious  that  the  first  and  third,  since  they  go 
to  the  root  of  the  matter,  are  the  most  important. 

In  the  beginning,  the  respondent  evidently  considered,  pro 
perly,  I  think,  that  the  then  proposed  work  was  of  such  a  nature 
as  to  require  the  services  of  an  engineer  to  examine  and  re- 
port. And,  accordingly,  the  council  appointed  Mr.  Baird,  an 
engineer  of  experience,  to  take  the  matter  in  hand. 

He  made  a  report  dated  the  11th  September,  1906,  contain- 
ing a  large  number  of  suggested  changes  and  improvements, 
the  whole  to  cost  $20,988;  but,  owing  to  the  heavy  cost,  the  re- 
port was  not  adopted;  and  the  matter  was,  on  the  14th  Janu- 
ary, 1907,  referred  back  to  him  for  reconsideration,  with  the 
request  that,  in  view  of  the  cost,  he  should  consider  the  advis- 
ability of  abandoning  or  postponing  all  works  except  the  re- 
pairs and  improvement  of  pumping  station  No.  2  and  its  plant. 

He  made  a  second  report,  dated  the  5th  September,  1907, 
in  which  he  said  that  he  had  reconsidered  his  former  report  in 
the  light  of  the  resolution  of  the  council,  and  therein  made  cer- 
tain recommendations  of  necessary  repairs  and  improvements, 
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to  cost  in  all  $10,893.29,  for  which  he  had,  in  the  usual  form, 
assessed  the  lands  to  be  benefitted.  This  report  was  apparently 
received  and  adopted  by  the  council  by  a  by-law  provisionally 
passed  on  the  2nd  October,  1907. 

But  in  the  previous  month  of  July  the  council  met  at  the 
pumping  station,  and  certain  improvements  were  then  sug- 
gested, apparently  by  members  of  the  council  and  by  a  Mr  Plook, 
a  contractor,  who  was  required  by  the  council  to  make  an  es- 
timate of  the  cost  of  the  suggested  improvements ;  and  the  clerk 
was  instructed  to  correspond  with  Mr.  Baird  and  ascertain 
whether  he  would  approve  of  the  suggestions. 

And,  apparently  without  obtaining  any  further  report  from 
him,  the  council  employed  Mr.  Plook  to  prepare  specifications 
and  to  do  the  work,  which  he  at  once  proceeded  to  do.  His 
specification,  which  might  also  be  called  a  tender,  was  dated 
the  2nd  August,  1907.  The  work  itself  was  commenced  early 
in  August,  and  was  apparently  completed  before  the  end  of 
the  year;  for  on  the  16th  December,  1907,  the  council  passed  a 
resolution  directing  the  clerk  to  request  Mr.  Baird  to  examine 
the  work  and  see  if  it  was  satisfactorily  completed.  On  the  5th 
January,  1908,  Mr.  Baird  reported,  stating:  **I  have  made  an 
examination  of  the  work  of  repair  and  improvement  lately  con- 
structed in  the  remodelling  of  No.  2  pumping  station  of  said 
works,  its  machinery  and  plant,  and  beg  to  submit  in  connection 
therewith  the  following  report."  He  then,  in  the  report,  pro- 
ceeded to  review  the  work,  in  general  favourably,  but  otherwise 
as  to  some  of  the  details,  not. necessary  now  to  speak  of,  which 
he  recommended  should  receive  further  attention.  But  the 
work  which  he  inspected  and  in  part  approved  of  was  not  done 
under  any  report  previously  made  by  him,  or  by  any  other  en- 
gineer, but  was  work  done  entirely  upon  the  recommendation 
of  Mr.  Flook,  for  the  doing  of  which  there  does  not  appear  to 
have  been  even  a  previous  by-law  of  the  council. 

The  appellant  does  not  now  complain  that  the  work  was  not 
useful  work,  or  even  that  it  was  insufl5cient  to  meet  the  then 
requirements  in  the  way  of  repair  of  the  system,  nor  that  it 
was  not  well  done,  or  not  completed.  His  whole  complaint  upon 
these  heads  is,  that,  under  the  circumstances,  it  had  not  been 
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preceded  by  a  report  from  the  engineer  and  a  by-law  authoris- 
ing the  work,  as  the  statute  requires.  And  to  that  objection 
I  am  quite  unable  to  see  a  satisfactory  answer.  The  procedure 
from  beginning  to  end  is  statutory,  and  the  directions  of  the 
statute  must,  of  course,  be  substantially  observed.  Where 
proceedings  for  the  original  construction  of  a  drain  are  in- 
stituted, they  begin  by  a  petition,  followed  by  a  report  from  the 
engineer.  Both  are  in  the  nature  of  conditions  precedent,  re- 
quired to  found  jurisdiction  in  the  council  to  charge  and  as- 
sess the  lands  in  the  drainage  area  for  the  expense  of  the  work. 
If  subsequent  repairs  are  required  and  do  not  exceed  $800,  they 
may  be  undertaken  without  previously  obtaining  an  engineer's 
report  (sec.  76  of  the  Municipal  Drainage  Act,  1910) ;  but,  if 
they  exceed  that  sum,  they  fall  within  sec.  77,  which, 
while  dispensing,  with  the  petition  required  by  sec.  3, 
expressly  requires  a  report;  and  only  when  the  council 
has  received  and  formally  adopted  such  a  report  may  it  under- 
take the  work  ** specified  in  the  report,'*  for  the  doing  of  which 
the  engineer  is  given  all  the  powers  to  assess,  to  the  same  ex- 
tent and  by  the  same  proceedings  and  subject  to  the  same 
rights  of  appeal  as  are  provided  in  respect  of  an  original  work. 

The  report  is  intended  not  merely  for  the  information  and 
benefit  of  the  members  of  the  council,  but  of  the  various  land- 
owners in  the  drainage  area  whose  lands  it  is  proposed  to 
charge.  It  is  a  document  of  very  great  importance  indeed  in 
the  scheme  of  proceedings  provided  by  the  statute.  It  may 
itself  be  the  subject  of  an  appeal  to  the  Drainage  Referee,  who 
may  set  it  aside:  see  sees.  94  (3),  99;  and,  if  set  aside,  the  whole 
drainage  scheme  would  certainly  fall  with  it. 

The  provisions  of  sec.  89  do  not  help  the  respondent.  They 
clearly  imply  an  assessment  lawfully  made,  upon  the  faith  of 
which  money  has  been  advanced  out  of  the  general  fund.  There 
was  no  lawful  assessment  here,  no  assessment  indeed  at  all, 
and  not  even  a  by-law  authorising  the  work  to  be  done.  The 
whole  affair  was  as  irregular  as  it  well  could  be,  and  quite  in- 
capable of  cure  by  the  various  flounderings,  for  they  are  noth- 
ing else,  through  which  the  council,  in  a  vain  effort  to  extri- 
cate itself,  subsequently  passed. 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


249 


Nor  am  I  able  to  see  any  proper  evidence  of  estoppel  on  the 
part  of  the  appellant,  even  if  estoppel  could  arise  in  respect 
of  a  statutory  condition  precedent  conferring  jurisdiction  such 
as  this :  see  Maxwell  on  Statutes,  4th  ed.,  p.  578  et  seq.;  Town- 
ship of  McKUlop  V.  Township  of  Logan  (1899),  29  S.C.R.  702, 
at  p.  705. 

We  were  referred  to  a  number  of  cases  in  which  it 
is  said  that  the  Court  may  exercise  a  discretion  on  applica- 
tions to  quash  by-laws;  and,  doubtless,  that  has  been  frequently 
said.  We  were,  however,  referred  to  no  case  under  the  drainage 
legislation  of  the  Province  in  which  the  Court  declined  to  give 
effect  to  an  objection  such  as  the  one  in  question.  On  the  con- 
trary, there  are  cases  in  which  the  Courts  have  acted  where 
the  objection  was  in  substance  much  less  fundamental;  as,  for 
instance,  where  the  engineer,  although  he  made  a  report,  had 
omitted  to  take  the  oath  as  required  by  the  statute:  Township 
of  Colchester  North  v.  Township  of  Gosfield  North  (1900),  2T 
A.R.  281.  The  discretion  is,  of  course,  a  judicial  one,  to  be  ex- 
ercised judicially  and  not  arbitrarily;  and  I  see  no  reason  at 
all,  in  the  circumstances,  why  I  shoilld  interpose  my  discretion, 
if  I  have  one,  to  shield  the  respondent  in  its  exceedingly  irre- 
gular and  ill-advised  proceedings. 

That  being  my  conclusion,  I  do  not  think  it  necessary  to 
discuss  the  other  grounds  of  attack,  further  than  to  say  that, 
as  at  present  advised,  I  would  not  have  set  aside  the  by-law 
upon  them  or  any  of  them  alone. 

The  appeal  should  be,  in  my  opinion,  allowed,  and  the  by- 
law in  question  quashed,  the  whole  with  costs  to  the  appellant. 
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Moss,  C.J.O.,  Maclaben    and  Magee,  JJ.A.,  concurred. 

MEEtEDiTH,  J. A.  (dissenting) : — ^The  appellant  now  stands 
alone  in  seeking  to  compel  others  to  pay  for  the  benefits  which 
he  has  had;  to  make  the  whole  of  the  ratepayers  of  the  muni- 
cipality pay  for  the  work  in  question,  which  was  done,  exclu- 
sively, for  those  within  the  drainage  area  affected  by  it;  and 
work  which  was  done  at  the  urgent  request  of  him  and  others  to 
be  benefitted  likewise  by  it ;  in  seeking  that  which  is  contrary  to 


Digitized  by  VjOOQIC 


250 


ONTARIO  LAW  REPORTS. 


[vol. 


C.A. 
1911 

Re 
Johnston 

AND 

Township 

OF 

Tilbury 
East. 

Meredith.  J.  A. 


that  which  every  one  concerned  intended  and  aimed  at  in  the 
proceedings  in  question ;  and  in  seeking  that  which,  it  is  obvious, 
would  be  an  injustice,  if  given  effect  to,  to  the  great  body  of  the 
ratepayers  of  the  municipality,  who  have  no  concern  in  the 
matter. 

The  grounds  upon  which  this  result  is  sought  are  irregulari- 
ties in  the  proceedings  under  the  provisions  of  the  drainage 
enactments;  a  lack  in  some  material  respect  of  things  needful 
in  the  due  administration  of  the  provisions  of  the  enactments. 

But  I  cannot  consider  that  one  at  whose  instance,  and  for 
whose  benefit,  the  council  acted,  and  who  was  a  promient  adviser 
of  the  council,  and  of  the  ratepayers  interested,  throughout  the 
proceedings,  and  who  had  a  full  knowledge  of  all  the  steps 
taken,  can  be  permitted,  when  the  work  has  been  done,  and  the 
benefit  had,  to  escape  payment  because  of  irregularities  such  as 
those  complained  of. 

In  short,  I  think  the  appellant  waived  his  right,  as  he  might, 
to  the  proceedings  not  taken;  and  is  estopped  from  seeking  the 
unjust  advantages  which  he  is  seeking  in  this  action. 

Any  one  may,  generally  speaking,  waive  a  statutory  pro- 
vision intended  for  his  benefit;  that  is  familiar  law.  It  is  a 
mistake  to  say  that  the  power  of  the  council  originated  with,  and 
depended  entirely  upon,  any  report:  the  power  rests  upon  the 
statute,  which,  however,  in  cases  where  a  report  is  necessary, 
makes  a  report  a  siyie  qua  non  to  the  exercise  of  that  power 
against  the  will  of  those  who  may  be  charged  with  any  part  of 
the  cost  of  the  work :  the  report  is  a  provision  for  the  benefit  of 
the  ratepayers  to  be  taxed,  and  one  which,  I  cannot  but  think, 
they  may  waive.  Suppose  the  urgency  of  the  case  required 
immediate  action,  and  the  applicant  had  in  writing  urged  upon 
the  council  to  proceed  without  waiting  for  a  report,  can  it  be 
that  he  might  afterward  insist  upon  such  an  irregularity  to 
foist  upon  the  ratepayers  at  large  a  debt  which  the  ratepayers 
benefitted  by  it  alone  ought  to  pay?  If  so,  he  could,  though 
his  urging  the  council  to  proceed  was  for  the  very  purpose  of 
causing  an  irregularity  which  eventually  w^ould  have  had  such 
an  unwarrantable  and  unjust  effect. 

I  find  nothing  whatever  to  the  contrary  of  this  view  in  any 
of  the  text-books:  nor  is  the  case  of  Township  of  McKillop  v. 
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Township  of  Logan,  29  S.C.R.  702,  necessarily  opposed  to  it.  It 
is  true  that  the  Chief  Justice  stated  that,  in  his  opinion,  estoppel 
was  not  applicable  to  such  a  case  as  that;  but  went  on  to  say 
that  acquiescence  was  not  proved.  He  did  not  deal  with  the 
question  of  waiver.  That  case,  however,  was  one  very  different 
from  this:  in  it  the  proceedings  were  put  in  force  by  an  indi- 
vidual who  had  no  sort  of  interest  in  them  such  as  gave  him 
power  to  initiate  the  proceedings ;  he  was  not  an  owner :  and  it 
was  not  a  case  in  which  the  council  had  any  power  to  initiate 
the  proceedings,  as  in  this  case  it  was/ 

There  is,  of  course,  no  question  of  public  rights  involved: 
the  council  acts  merely  as  trustees  of  the  individuals  concerned 
in  respect  of  their  own  private  property  and  interests,  and,  if 
any  public  roads  are  affected,  acts  in  the  same  manner  only  for 
the  municipality. 

And  in  regard  to  the  observations  of  one  of  the  learned 
Judges,  in  the  case  I  have  mentioned  (29  S.C.R.  at  p. 
706),  that  it  is  **the  undoubted  right  of  every  per- 
son upon  whom  such  a  statutory  debt  is  sought  to 
be  imposed,  to  insist  that  the  plaintiff  should  establish  by  in- 
controvertible evidence  that  the  provisions  prescribed  as  neces- 
sary to  the  creation  of  the  debt  claimed  have  been  complied  with 
in  the  minutest  particulars  .  .  .  ,''  I  venture  to  express  the 
hope,  and  opinion,  that,  if  it  were  ever  a  rule  of  the  Courts^ 
to  take  so  narrow  a  view  of  the  highly  remedial  enactment  in 
question,  the  working  out  of  which  is  committed,  not  to  very 
exact  and  exacting  judges  who  may  take  every  proceeding  en 
delibere,  unlimited  as  to  time,  before  acting,  but  to  ordinary 
laymen,  generally  in  rural  districts,  a  broader,  and  that  which 
seems  to  me  to  be  a  more  reasonable,  way  of  dealing  with  it  now 
prevails,  or  else  soon  shall  prevail. 

Nor  am  I  at  all  satisfied  that  the  work  done  was  such  as 
required  a  petition — that  it  was  not  maintenance  such  as  might 
be  done  under  the  seventy-first  section  of  the  present  Act — 10 
Edw.  VII.  ch.  91  (0.)  :  but,  in  the  view  I  have  taken  of  the 
other  question,  it  is  not  necessary  to  consider  this  point. 
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Appeal  allowed;  Meredith,  J.A.,  dissenting. 
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Arhitraiion  and  AtDard — Valuation  of  Assets  of  Business — Appointment  of 

Dec.  22.  Third  Arbitrator — Alleged  Impropriety^ — Proceeding  toith  Arbitration 

notunthstanding — Award  Drafted  by  Solicitor  for  one  Party — Amount 
Left  Blank — Allowance  for  Ooodunll — Motion  to  Set  aside  Award — 
Contradictory  Affidavits — Setting  aside  or' Revoking  Submission — R^. 
0.  1897,  ch,  62,  sees.  3,  45 — Action  to  Enforce  Avjard — Motion  to  be 
Made  in  Action — Extension  of  Time  for  Moving— ^Perjury, 

Upon  an  application  by  Z.to  set  aside  an  award  of  arbitrators  (two  out 
of  a  board  of  three)  filing  a  sum  to  be  paid  by  Z.  "for  all  the  interests 
of  H.  arising  in  any  manner  whatsoever  in  connection  with  the  assets" 
of  an  hotel,  of  which  H.  had  been  lessee,  an  order  was  made  by  a  Judge 
setting  aside  the  award;  and  H.  appealed: — 

Heldy  upon  the  evidence,  that  there  was  no  impropriety  in  the  appointment 
of  the  third  arbitrator;  and,  if  there  was,  Z.,  the  party  complaining,  was 
not  free  from  blame;  and,  at  any  rate,  it  was  too  late  to  object,  after 
the  parties,  knowing  the  circumstances  connected  with  the  appointment, 
had  proceeded  with  the  arbitration  and  taken  their  chance  of  a  favour- 
able award. 

2.  That  the  preparation  by  the  solicitor  for  H.  of  a  form  of  award,  with 
the  amount  left  blank,  and  its  use  by  the  arbitrators  in  making  their 
award,  was  not  misconduct  which  would  justify  the  setting  aside  of  the 
award;  the  only  possible  award  was  one  in  favour  of  H.  for  some 
amount. 

Review  of  the  authorities. 

3.  That  the  question  whether  the  arbitrators  had  allowed  anything  for 
goodwill  should  not  be  tried  on  affidavits;  and  the  award  should  not  be 
set  aside  on  the  ground  that  they  had  done  so,  when  only  one  arbitrator 
swore  to  that  effect,  and  was  contradicted  by  the  others. 

4.  That,  on  the  motion  to  set  aside  the  award,  the  Court  could  not  set 
aside  the  submission,  even  if  obtained  by  fraud  or  mistake.  It  was 
doubtful  whether  Z.  would  be  allowed  to  revoke  his  submission  under 
R.S.O.  1897,  ch.  62,  sec.  3,  after  award  made,  even  if  he  established  fraud 
or  mistake;  but  it  could  not,  in  any  event,  be  done  simply  upon  affi- 
davits which  were  squarely  contradicted. 

5.  That  the  award  should  be  allowed  to  stand,  and  H.  left  to  his  action  to 
enforce  it;  and  Z.  should  be  allowed,  in  that  action,  to  move  to  set  the 
award  aside,  the  time  for  doing  so  being  enlarged,  under  R.S.O.  1897, 
ch.  62,  sec.  45. 

6.  That,  if  H.  undertook  either  to  abandon  the  award  or,  within  six  weeks, 
«to  bring  an  action  to  enforce  it,  and  not  to  object  in  the  action  to  the 
regularity  of  a  motion  by  Z.  to  set  it  aside,  the  appeal  should  be  allowed; 
but,  if  H.  refused  to  give  the  undertaking,  the  appeal  should  be  dismiss- 
ed. 

Remarks  by  Riddell,  J.,  on  the  contradictory  statements  in  the  affidavits, 
shewing  that  there  was  perjury  by  one  set  of  deponents  or  the  other. 

An  appeal  by  E.  HoUinger  from  an  order  of  Teetzel,  J.,  of 
the  ?7th  October,  1911,  made  upon  the  application  of  Joseph 
Zuber,  setting  aside  an  award  of  arbitrators  whereby  it  was 
found  and  determined  that  Zuber  should  pay  to  HoUinger  the 
sum  of  $14,000  as  a  just  and  proper  amount  to  be  paid  for  all 
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the  interests  of  Hollinger  arising  in  any  manner  whatsoever  in         ^-  ^ 

connection  with  the  assets  of  the  Walper  House,  an  hotel  in  the         ^^^^ 

town  of  Berlin,  of  which  Hollinger  had  been  lessee  and  of  which     RbZubeb 

Am) 
Zuber  had  obtained  a  lease.  Hocukgsb. 

December  14  and  15.  The  appeal  was  heard  by  a  Divisional 
Court  composed  of  Palconbiodge,  C.J.K.B.,  Riddell  and  Latch- 
PORD,  JJ. 

M,  A.  Secord,  K.C.,  for  Hollinger.  The  question  on  this 
appeal  narrows  down  to  this :  Did  the  majority  of  the  arbitrators 
err  in  adopting  the  principle  of  valuation  which  they  did ;  and, 
if  so,  has  the  Court  jurisdiction  to  set  them  right  in  a  proceed- 
ing of  this  kind?  I  submit  that  the  arbitrators  acted  within 
their  jurisdiction  in  adopting  the  method  which  they  did  in 
arriving  at  the  valuation  of  the  assets.  Zuber  states  that  the 
arbitrators,  in  arriving  at  the  valuation  of  $14,000,  took  into 
consideration  the  supposed  goodwill  of  the  business  and  treated 
it  as  an  asset.  I  submit  that  they  did  not  value  the  goodwill  as 
an  asset,  or  allow  $8,000  for  lease  and  license,  but  only  took  into 
consideration  the  fact  that  the  hotel  was  a  licensed  one,  and  that 
the  assets  were  being  sold  as  part  of  a  going  concern,  and,  under 
such  ciilcumstances,  possessed  an  enhanced  value ;  and  I  submit 
that  they  were  within  their  rights  in  so  valuing :  Colonial  Bank 
of  Australasia  v.  WiUan  (1874),  L.R.  5  P.C.  417,  at  p.  443;  In 
re  Long  Point  Co,  v.  Anderson  (1891),  18  A.R.  401;  Re  Bushell 
V.  Moss  (1886),  11  P.R.  251;  Hodgkinson  v.  Fernie  (1857),  3 
C.B.N.S.  189;  Dinn  v.  Blake  (1875),  L.R.  10  C.P.  388;  In  re 
Whiteley  and  Roberts'  Arbitration,  [1891]  1  Ch.  558;  Flynn  v. 
Robertson  (1869),  L.R.  4  C.P.  324,  at  p.  326;  In  re  Keighley 
Maxsted  &  Co.  and  Durant  &  Co,,  [1893]  1  Q.B.  405,  at  p.  412; 
OldfieU  v.  Price  (1859),  6  C.B.N.S.  539,  at  p.  549;  Mills  v. 
Master,  etc.,  of  Society  of  Bovryers  (1856),  3  K.  &  J.  ^^,  at  p. 
74;  England  v.  Downs  (1842),  6  Beav.  269;  Christie  v.  Clarke 
(1866),  16  C.P.  544,  at  p.  549;  In  re  Leas  Hotel  Co,,  Salter  v. 
Leas  Hotel  Co,,  [1902]  1  Ch.  332;  3  Cyc.  626;  Stewart  v.  Web- 
ster  (1861),  20  U.C.R.  469,  at  p.  473;  Ooodwine  v.  Miller  (1869), 
32  Ind.  419;  Burr  v.  GanibU  (1854),  4  Gr.  626;  Jennings  v. 
Jennings,  [1898]  1  Ch.  378;  Richardson  v.  Stormont  Todd  &  Co, 
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DC,         Limited,  [1900]  1  Q.B.  701;  Trego  v.  Hunt,  [1896]  A.C.  7;  In 
^         re  Cavanagh  and  Canada  Atlantic  R,W.  Co,  (1907),  14  O.L.R. 
KbZubeb     523;  Calgary  and  Edmonton  R,W.  Co.  v.  MacKinnon  (1910), 
HoLUNGEB.    *3  S.C.R.  379.    I  submit  that,  if  the  arbitrators  considered  that 
the  assets  were  more  valuable  when  sold  as  part  of  a  going  con- 
cern, the  Court  has  no  jurisdiction  to  set  aside  the  award :  Brown 
V.  Brown   (1683),  1  Vern.  157.     There  was  no  misconduct  or 
fraud  on  the  part  of  the  arbitrators :  In  re  Enoch  and  Zaretzky 
Bock  &  Co/s  Arbitration,  [1910]  1  K.B.  327;  Doberer  v.  Megaw 
(1903),  34  S.C.R.  125.  . 

G.  H.  Watson,  K.C,  for  Zuber.  Zuber  asked  to  have  the 
award  set  aside  on  account  of  misconduct  and  fraud  on  the 
part  of  the  two  arbitrators,  P.  J.  Mulqueen  and  W.  Hassard, 
and  of  HoUinger,  first  in  the  appointment  of  the  third  arbitrator, 
and  secondly  in  HoUinger 's  solicitor  preparing  the  form  of 
award  beforehand,  leaving  blank  only  the  amount  of  money. 
Zuber  also  contended  that  the  arbitrators  exceeded  their  juris- 
diction. These  contentions  I  now  again  submit.  The  arbitra- 
tors, in  making  their  award,  exceeded  their  jurisdiction  in 
allowing  a  large  sum  for  the  goodwill  of  the  business.  They 
were  bound  to  value  only  the  assets,  namely,  the  household 
furniture,  goods  and  chattels.  There  was  no  goodwill  attached 
to  the  items  of  furniture.  HoUinger  could  not  transfer  any 
right  to  continue  the  business.  The  goods  and  chattels  were 
worth  only  $6,000;  and  the  $8,000  additional  was  an  aUowance 
for  goodwill,  and  was  wrong.  The  appellant  is  confusing  mis- 
take with  mistake  of  jurisdiction:  Hutchinson  v.  Shepperton 
(1849),  13  Q.B.  955;  Morgan  v.  Mather  (1792),  2  Ves.  Jr.  15; 
In  re  Hall  and  Hinds  (1841),  2  M.  &  G.  847 ;  In  re  Dare  Valley 
R.W.  Co,  (1868),  L.R.  6  Eq.  429;  Duke  of  Buccleuch  v.  Metro- 
politan Board  of  Works  (1872),  L.R.  5  H.L.  418,  at  pp.  446,  447, 
and  449;  Price  v.  Popkin  (1839),  10  A.  &  E.  139.  As  to  mis- 
conduct on  the  part  of  the  arbitrators,  I  refer  to  Widder  v. 
Buffalo  and  Lake  Huron  R,W,  Co,  (1868),  27  U.C.R.  425;  Encyc. 
of  the  Laws  of  England,  vol.  1,  p.  478;  Russell's  Power  and 
Duty  of  an  Arbitrator,  9th  ed.,  p.  169,  and  pp.  366  and  368; 
Redman's  Law  of  Awards,  3rd  ed.,  pp.  115  and  116;  Dobson  v. 
Groves  (1844),  6  Q.B.  637.    The  award  should  be  set  aside  on 
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account  of  the  action  of  Hollinger's  solicitor  in  preparing  the         ^-C. 
form  of  award  beforehand:  Russell's  Power  and  Duty  of  an         ]^ 
Arbitrator,  9th  ed.,  pp.  165  and  166,  and  the  cases  there  cited ;     Re  Zxjbeb 
Ee  Armstrong  and  Moyes  (1905),  6  O.W.R.  104;  Fetherstone  v.    hollinoeb. 
Cooper  (1803),  9  Ves.  67;  In  re  Underwood  and  Bedford  and 
Cambridge  R.W.  Co,  (1861),  11  C.B.N.S.  442.    I  also  refer  to 
In  re  Enoch  and  Zaretzky  Bock  &  Co/s  Arbitration,  [1910]   1 
K.B.  327. 

Secord,  in  reply.  There  was  no  misconduct  on  the  part  of  the 
appellant  or  of  the  arbitrators,  and  all  the  talk  about  miscon- 
duct is  mere  suspicion:  Hutchinson  v.  Hay  ward  (1866),  15 
L.T.R.  291;  Anderson  v.  Wallace  (1835),  3  CI.  &  F.  26;  3  Cyc. 
628;  Slack  v.  McEathron  (1847),  3  U.C.R.  184;  Re  Grant 
V.  Eastwood  (1875),  22  Gr.  563;  Sautter  v.  Carruthers  (1861), 
20  U.C.R.  560,  at  p.  562.  Any  irregularities  in  the  arbi- 
tration have  been  waived;  Zuber  is  in  possession  of  the  assets: 
Moseley  v.  Simpson  (1873),  L.R.  16  Eq.  226;  Tullis  v.  Jackson, 

[1892]  3  Ch.  441;  Webster  v.  Haggart  (1884),  9  O.R.  27,  at  p. 
29;   3   Cyc.   718,   720;   Prentiss  v.  Famham  (1856),  22  Barb. 

(N.Y.)  519;  Parrott  v.  Shellard  (1868),  16  W.R.  928;  Wood  v. 

Reesor    1895),  22  A.R.  57,  at  p.  62;  In  re  Manley  and  Anderson 

(1859),  2  P.R.  354. 

December  22.  Riddell,  J. : — This  case  discloses  the  most  dis- 
gusting mass  of  perjury  it  has  been  my  ill  fortune  to  meet  in 
thirty  years'  experience.  Solicitor  swears  against  solicitor, 
client  against  client,  arbitrator  against  arbitrator.  There  is 
direct  and  categorical  contradiction  on  all  material  points,  and 
that  not  in  respect  of  mere  matters  of  opinion  or  of  matters  of 
fact  as  to  which  there  might  be  a  misunderstanding  or  which 
might  fail  to  be  observed  or  which  might  be  forgotten,  but  in 
respect  of  matters  of  fact  in  which  the  deponents  took  part,  of 
such  importance  that  they  could  not  escape  notice  or  be  misun- 
derstood and  so  recent  that  they  could  not  be  forgotten.  This  is 
a  state  of  affairs  that  is  a  disgrace  to  those  who  are  guilty,  and  it 
would  be  a  disgrace  to  the  country,  either  if  it  were  allowed  to 
pass  without  comment  and  investigation  or  if  the  crime  should 
remain  without  due  punishment. 
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I^C.  HoUinger,  in  and  before  April,  1911,  occupied  the  Walper 

^^^^         House,  Berlin,  under  a  lease  expiring  on  the  8th  May.     Zuber, 

ReZubeb     on  the  10th  April,  procured  a  lease  from  the  landlord  for  one 

HoLuiTGEB.    year,  beginning  at  the  termination  of  Hollinger's  term.  He  made 

Ridd^j.       *°  arrangement  with  Hollinger  to  take  over  and  pay  for  his 

property — I  purposely  use  the  indefinite  expression.     As  they 

were  not  able  to  agree  as  to  the  price  to  be  paid,  it  was  agreed 

to  leave  that  to  arbitration. 

The  solicitor  for  Hollinger,  in  the  presence  of  the  parties, 
drew  up,  in  pencil,  an  informal  memorandum,  which  contained 
a  clause  that  the  question  whether  or  not  Hollinger  should  re- 
ceive anything  for  goodwill  was  to  be  left  to  the  discretion  of 
the  arbitrators.  Affidavits  ( Schoenmaker,  9th  June ;  Walter,  9th 
June ;  Sims,  9th  June ;  Duering,  9th  June ;  Zuber,  23rd  October ; 
Sauter,  23rd  October)  are  filed  that  it  was  agreed  between  the 
parties  that  nothing  was  to  be  allowed  for  goodwill,  and  that  the 
arbitration  should  be  confined  to  the  valuation  of  Hollinger's 
interest  '*in  the  assets  in  and  about  the  said  hotel  premises;*' 
this  is  categorically  denied  by  Hollinger  and  his  solicitor  (Hol- 
linger, 14th  October;  Secord,  14th  October.) 

However  that  fact  may  be,  this  memorandum,  when  pro- 
duced, has  the  clause  providing  for  goodwill  scored  through — a 
draft  agreement  signed  by  the  solicitors  for  both  parties  is  also 
produced  which  does  not  contain  this  clause. 

The  solicitor  for  Hollinger  drew  up  a  submission  to  arbitra- 
tion, and  sent  it  (on  the  1st  May)  to  the  solicitor  for  Zuber,  say- 
ing in  his  letter:  *'I  think  it  follows  strictly  the  lines  of  the  short 
memorandum  approved  by  us.  Any  deviation  therefrom  is  for 
the  purpose  of  working  it  out,  and  does  not  aflPect  the  parties." 
The  following  day  a  reply  was  sent,  approving  of  the  agreement, 
**with  the  one  exception  that  Mr.  Hollinger's  business  tax  should 
be  deducted  from  the  amount  to  be  paid  by  Mr.  Zuber." 

The  agreement  (dated  the  27th  April)  was  signed  and  sealed 
by  both  parties — the  important  clauses  are  as  follows : — 

''Whereas  differences  have  arisen  between  the  parties  hereto 
relative  to  the  proper  amount  to  be  paid  by  Joseph  Zuber  to  E. 
Hollinger  in  connection  with  the  Walper  House  assets. 
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''And  whereas  it  has  been  agreed  between  the  said  parties  I>-0. 
that  such  differences  shall  be  referred  to  arbitration  in  the  man-  l^H 
ner  hereinafter  set  forth.  Rb  Zxjbeb 

**Now  this  agreement  witnesseth  that  it  is  hereby  agreed  by  houjitgeb. 
and  between  the  parties  hereto  that  the  said  disputes  and  canses 
of  difference,  as  hereinafter  set  forth,  shall  be  cuid  they  are 
hereby  referred  and  submitted  to  the  arbitration  and  determina- 
tion of  three  arbitrators,  one  of  whom  shall  be  appointed  by  each 
of  the  parties  hereto  within  one  day  after  the  delivery  of  these 
presents,  and  the  third  arbitrator  shall  be  appointed  by  the  two 
arbitrators  chosen  by  the  parties  hereto;  and,  in  the  event  of 
their  being  unable  to  agree  upon  such  third  arbitrator  within  one 
hour  after  their  meeting,  such  third  arbitrator  shall  be  appointed 
by  E.  J.  Beaumont,  of  Berlin,  whose  appointment  shall  be  in 
writing  and  shall  be  binding  upon  the  parties  hereto. 

"The  question  to  be  decided  by  the  arbitrators  is,  what  is  a 
just  and  proper  amount  to  be  paid  by  Joseph  Zuber  to  E.  Hoi- 
linger  for  all  the  interest  of  E.  Hollinger  arising  in  any  manner 
whatsoever  in  connection  with  the  assets  of  the  Walper  House 
property  at  present  belonging  to  E.  Hollinger. 

"The  arbitrators  shall  have  fxdl  control  over  all  the  arbitra- 
tion proceedings,  and  the  arbitration  proceedings  shall  not  be  in- 
valid or  become  inoperative  by  reason  of  any  act  or  omission  on 
the  part  of  the  arbitrators  or  any  one  or  more  of  them,  and  the 
award  of  the  arbitrators  or  a  majority  of  them,  when  made,  shall 
be  valid  and  binding  upon  the  parties  hereto  notwithstanding 
any  defect  or  irregularity  in  any  of  the  proceedings  or  in  the 
making  of  the  award. 

"And  the  said  Joseph  Zuber  hereby  agrees  that  he  will  pay 
the  fees  and  disbursements  of  all  the  arbitrators  in  connection 
with  the  said  arbitration. 

"It  shall  not  be  necessary  for  the  arbitrators  to  call  any  evi- 
dence  whatsoever,  unless  in  their  discretion  they  think  it  advis- 
able so  to  do;  and  the  said  arbitrators  shall  have  the  power  to 
act  as  valuators  and  to  make  the  award  upon  their  own  valua- 
tions.** 

18 — ^XXV.  O.L.B. 
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D.  C.  The  License  Commissioners  had  refused  to  grant  the  license 

^^^^         for  the  ensuing  year  to  Hollinger,  and  had  recommended  the 

RbZubeb     grant  to  be  made  to  Zuber;  and,  as  Zuber  dealt  direct  with  the 

HoujNGEB.    landlord,  and  Hollinger 's  lease  was  expiring,  he  says  that  all  he 

was  getting-  from  Hollinger  was  the  chattels  mentioned  in  a 

stock  list — ^and  these,  too,  covered  by  a  chattel  mortgage. 

Hollinger  appointed  P.  J.  Mulqueen  his  arbitrator;  Zuber 
appointed  J.  Scully ;  and  these  were  not  able  to  agree  upon  the 
third.  Accordingly,  Mr.  Beaumont,  who  is  the  Local  Registrar 
at  Berlin,  appointed  a  third,  William  Hassard,  who  is,  like 
Mulqueen,  a  licensed  victualler  residing  in  Toronto.  Mr.  Beau- 
mont says  that  Zuber  first  spoke  to  him  and  suggested  that  he 
should  appoint  A.  M.;  that  then  he  saw  the  solicitor  for  Hol- 
linger and  asked  him  to  suggest  some  names,  and  the  solicitor 
submitted  the  names  of  G.G.,  of  Toronto,  hotel-keeper,  William 
Hassard,  of  Toronto,  hotel-keeper,  and  R.  H.  G.,  of  the  same 
place,  barrister-at-law.  Then  Beaumont  made  up  his  mind  that 
he  would  appoint  an  hotel-keeper  not  living  in  Berlin,  so  that  he 
would  have  special  knowledge  and  not  be  subject  to  local 
influence. 

Mulqueen  and  Scully  met  on  the  3rd  May,  at  Scully's  oflSce, 
and,  as  I  have  said,  they  failed  to  agree  upon  a  third  arbitrator 
(Scully  says  Mulqueen  did  not  name  any  one^  and  that  he, 
Scully,  named  one  E.  S.,  a  dry  goods  man  in  Berlin).  Both 
signed  a  paper  stating  that  they  were  unable  to  agree,  and 
"therefore  request  that  Mr.  E.  J.  Beaumont  appoint  the 
third  as  per  memo,  of  agreement  set  forth."  Armed  with 
this,  Mulqueen  returned  to  the  Walper  House  and  went 
with  Hollinger 's  solicitor  to  Mr.  Beaumont's  oflSce  and  de- 
livered the  paper  to  Beaumont  —  and  the  solicitor  suggested 
that  Scully  should  be  sent  for  before  anything  was  done. 
Scully  came,  nothing  having  been  done  in  the  meantime  —  or 
said  —  about  appointing  the  third  arbitrator.  The  name  of 
William  Hassard  was  mentioned.  Scully  raised  no  objection, 
except  to  say  that  he  did  not  think  there  should  be  two  hotel- 
keepers  on  the  board,  and  suggested  again  E.  S.,  the  Berlin 
dry  goods  merchant.  Scully  files  an  aflSdavit  full  of  **  verily 
believe"  and  the  like,  and  is  or  pretends  to  be  suspicious  of 
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everything  done  by  Mulqueen  and  Beaumont — ^but  I  can  see  no         I^-C. 
reason  for  disbelieving  Beaumont  when  he  says  that  in  appoint-         ^^^^ 
ing  the  third  arbitrator  his  sole  desire  was  to  appoint  some     ReZubeb 
one  having  knowledge  of  the  matters  in  question,  and  who  would    houjnqeb. 
act  impartially. 

The  arbitration  proceeded  without  objection.  Scully  swears 
that  he  and  Mulqueen  went  over  the  articles  and  valued  them, 
agreeing  on  the  valuation  in  each  instance  before  leaving  the 
article,  and  made  the  value  $6,001.  Hassard  also  assisted  in  fix- 
ing the  value  on  some  articles.  This  done,  Mulqueen  and  Has- 
sard contended  that  a  sum  should  be  allowed  for  goodwill.  To 
this  Scully  demurred.  The  two  agreed  that  the  award  should  be 
$14,000;  Scully  was  of  opinion  that  it  should  be  $6,001  only. 
Mulqueen  swears  that,  when  he  and  Scully  went  to  value  the 
articles,  Scully  took  an  inventory  and  placed  certain  valuations 
thereon;  that  he,  Mulqueen,  did  not  concur  in  these  valuations, 
but  regarded  them  as  valuations  as  though  at  a  forced  sale; 
that  Hassard  and  he  (Mulqueen),  in  arriving  at  the  valua- 
tion of  $14,000,  took  into  consideration  the  fact  that  the 
Walper  House  was  a  licensed  hotel,  and  that  the  assets  were 
being  transferred  to  Zuber  by  Hollinger  as  a  going  concern; 
that  Scully  is  mistaken  when  he  tries  to  make  it  appear  that 
Mulqueen  and  Hassard  allowed  $8,000  for  lease  and  license.  He 
swears,  further,  that  he  regards  the  sum  of  $14,000  as  a  fair 
valuation  of  the  assets  of  the  Walper  House  as  on  the  27th  April ; 
and  that  he  would  have  been  himself  perfectly  willing  to  give 
the  sum  of  $14,000  for  the  assets,  if  he  wanted  to  purchase  an 
hotel. 

Hassard  swears  also  that  the  prices  set  by  Scully  were 
prices  as  at  a  forced  sale — that  *'no  specific  amount  was  included 
.  .  .  for  the  license,  the  lease,  or  for  the  goodwill  .  .  ;  that,  in 
arriving  at  the  said  amount  of  $14,000,  I  took  into  consideration 
the  fact  that  the  goods  and  chattels  .  .  were  of  a  very  much 
greater  value  than  $6,001  when  they  were  being  transferred 
...  as  a  going  concern.  I  took  into  consideration  the  fact  that 
the  Walper  Hotel  was  a  licensed  hotel,  and  that  .  .  .  Zuber 
had  received  a  license  for  the  said  hotel  premises,  and  that  the 
goods  and  chattels  were  to  be  used  by  him  in  connection  with  the 
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D.  0.        said  hotel  property    .     .     ;  that  I  verily  believe  the  sum  of 

^^^^         $14,000  is  a  fair  valuation  of  all  the  matters  referred  to  the  said 

RsZuBEB     arbitrators  for  valuation;  and,  if  I  wanted  to  purchase  an  hotel 

HoiuKOEB.    business,  I  would  be  very  glad  to  give  the  sum  of  $14,000  for  the 

assets  belonging  at  the  date  of  the  submission  agreement  to    .    . 

Hollinger,  and  which  were  being  transferred  by  him  to    .    .    . 

Zuber." 

The  two,  Hassard  and  Mulqueen,  made  an  award  for  $14,000 
in  this  form : — 

''Whereas,  by  a  certain  agreement  in  writing  made  between 
Joseph  Zuber  and  Ed.  Hollinger,  it  was  agreed  that  all  matters 
in  difference  as  set  out  in  the  said  agreement  should  be  referred 
to  arbitration. 

''And  whereas  Joseph  Zuber  appointed  J.  Scully  his  arbi- 
trator and  Ed.  Hollinger  appoiilted  P.  J.  Mulqueen  his  arbitrator 
and  E.  J.  Beaumont  appointed  William  Hassard  third  arbitrator. 

"Now  we,  the  undersigned,  do  award  and  fully  determine 
as  follows:  that  Joseph  Zuber  shall  pay  to  Ed.  Hollinger  the  sum 
of  fourteen  thousand  dollars  as  a  just  and  proper  amount  to 
be  paid  by  Joseph  Zuber  to  E.  Hollinger  for  all  the  interests  of 
E.  Hollinger  arising  in  any  manner  whatsoever  in  connection 
with  the  assets  of  the  Walper  House. 

"And  we  do  hereby  fix  the  arbitration  fees  as  follows,  to  be 
paid  by  Joseph  Zuber  according  to  the  agreement — 
"To  William  Hassard  the  sum  of  $20.00. 
"To  P.  J.  Mulqueen      "       "     "     20.00. 
"To  J.  Scully  "       "     " 

"Signed  and  published  the  4th  day  of  May,  A.D.  1911. *' 

Before  the  arbitration  began,  the  solicitor  for  Hollinger  had 
prepared  a  draft  form  for  the  award,  and  had  handed  it  to 
Mulqueen,  telling  him  that  he  did  so  in  order  that  he  might 
know  in  what  form  to  draw  the  award ;  but  the  amount  was  left 
blank,  and  no  suggestion  made  to  Mulqueen  as  to  the  amount 
to  fill  in  or  as  to  the  amount  of  the  award. 

This,  it  seems  to  me,  was  only  common  business  prudence — 
there  can  be  no  pretence  that  any  harm  was  done  or  intended; 
but  it  is  argued  that  it  vitiates  the  award.  This  question  will 
be  considered  later. 
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A  motion  was  made  to  set  aside  the  award,  and  the  motion        ^*  ^• 
succeeded;  my  brother  Teetzel  setting  aside  the  award  with         ^^^^ 
costs,  on  the  26th  October,  1911,  upon  the  sole  ground  that  the     RbZubeb 
arbitrators  had  allowed  something  for  goodwill.  Holunoeb. 

My  learned  brother  says:  **I  think  it  is  not  denied  that  it 
was  distinctly  agreed,  when  the  agreement  was  being  prepared, 
that  the  arbitrators  should  not  take  into  consideration  any  ques- 
tion of  goodwill."  Both  Hollinger  and  his  solicitor,  in  aflSdavits 
sworn  on  the  14th  October  and  filed  on  the  16th  October,  do  dis- 
tinctly deny  this  allegation.  But  the  learned  Judge  does  not 
proceed  upon  this  ground;  he  considers  that  all  the  facts  and 
circumstances  shew  that  it  was  not  within  the  scope  of  tlie 
agreement  that  the  arbitrators  should  be  allowed  to  place  a 
value  upon  this  goodwill,  which  never  did  exist — and  that  they 
'*  assumed  to  place  a  value  upon  an  asset  which  had  no  existence 
in  fact  or  in  law,  they  went  beyond  what  they  were  justified  in 
doing;  and,  therefore,  their  award  .  .  .  cannot  be  sus- 
tained." His  Lordship  does  not  deal  with  the  alleged  miscon- 
duct of  the  arbitrators  and  of  Hollinger  and  his  solicitor. 

The  first  ground,  as  to  misconduct,  is  the  alleged  impropriety 
in  the  appointment  of  Mr.  Hassard.  What  is  said  about  that 
is,  that,  when  the  solicitors  were  discussing  the  terms  of  the 
agreement,  Hollinger 's  solicitor  suggested  to  Zuber's  that  G.  G. 
of  Toronto,  hotel-keeper,  would  be  a  proper  person  to  appoint, 
but  Zuber  strongly  objected ;  and  so  it  was  left  to  Mr.  Beaumont 
to  appoint;  that,  notwithstanding  this,  Beaumont  had  tele- 
graphed G.  G.,  asking  him  if  he  would  act ;  G.  G.  declined,  but 
suggested  William  Hassard  instead;  that  the  solicitors  had 
agreed  that  "neither  of  us  should  in  any  way  interest  ourselves 
in  the  arbitration  or  in  any  of  the  proceedings,"  and  that  Hol- 
linger's  solicitor  ''directly  violated"  this  agreement  by  sug- 
gesting G.  G.,  Hassard,  or  R.  H.  G. 

Surely  this  was  no  worse  than  Zuber  suggesting  the  Berlin 
merchant  ('*The  party  complaining  ought  to  be  free  from 
blame:"  per  Lord  Eldon  in  Fetherstone  v.  Cooper,  9  Ves.  67, 
at  p.  69).  And  in  any  case  the  parties  knew  all  about  the  cir- 
cumstances connected  with  the  appointment  of  Hassard,  and 
went  on  and  took  their  chance  of  a  favourable  award — it  is  now 
too  late  to  object. 
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^'^'  The  second  alleged  impropriety  (I  am  not  now  speaking  of 

^^^^         the  merits  of  the  award  itself,  but  of  the  concomitants)  is,  that 

ReZubeb     Hollinger's  solicitor  prepared  a  blank  award  and  handed  it  to 

HomNGEB.    Mulqueen. 

RidddTj  ^  confess  that  this  does  not  seem  to  me  more  objectionable 

than  Mulqueen  procuring  a  blank  from  a  law  stationer.     Of 

course,  all  care  must  be  taken  not  to  suggest  what  the  award 

should  be;  but,  where  the  only  award  must  be  an  amount  in 

favour  of  one  named  party,  I  cannot  see  what  possible  harm  can 

accrue  from  the  solicitor  taking  the  precaution  that  the  award 

shall  be  in  legal  and  proper  form. 

The  cases  do  not  decide  that  an  award  shall  be  set  aside 
simply  on  this  ground. 

In  Fetherstone  v.  Cooper,  9  Ves.  67,  a  bill  was  filed  to  set 
aside  an  award  upon  the  ground,  inter  alia,  *'2dly,  that  the 
award  was  prepared  by  the  solicitor  for  the  defendant."  But 
Lord  Eldon  said  (p.  68) :  **The  circumstance  that  the  award  was 
prepared  by  the  solicitor  for  the  defendant,  though  indelicate,  is 
no  ground  for  setting  aside  the  award.** 

In  In  re  Underwood  and  Bedford  and  Cambridge  R.W.  Co.,  11 
C.B.N.S.  442,  after  the  evidence,  etc.,  was  furnished,  the  arbitrator 
consulted  the  attorney  for  Underwood  in  reference  to  his  award, 
and  the  attorney  prepared  the  award.  Erie,  CJ.  (p.  444) :  "I 
very  much  disapprove  of  an  arbitrator  consulting  the  attorney  of 
one  of  the  parties  .  .  as  to  the  form  of  his  award.  To  say  the 
least  of  it,  it  is  an  extremely  imprudent  thing.  But  I  am  not 
prepared  to  say  that  it  is  ground  for  setting  aside  the  award, 
if  the  arbitrator  had  previously  made  up  his  mind  as  to  the 
substance  of  the  award,  and  merely  consulted  the  attorney  upon 
the  framing  of  it."  And  at  p.  448:  ''It  is,  however,  a  practice 
which  I  trust  will  not  be  often  resorted  to." 

In  Galloway  v.  Key  worth  (1854),  15  C.B.  228,  it  was  doubted 
whether  a  lay  arbitrator  had  the  right  to  consult  an  attorney 
and  charge  for  professional  assistance  in  preparing  his  award. 

In  Behren  v.  Bremer  (1854),  3  C.L.R.  40,  the  defendant 
asked  for  a  formal  award,  whereupon  the  arbitrators  instructed 
the  plaintiff's  attorney  to  prepare  the  award  (after  a  conference 
of  a  few  moments  with  him  alone).     He,  accordingly,  framed 
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the  award  in  question,  which  directed  the  defendant  to  pay  to 
the  plaintiff  a  certain  sum  by  a  certain  day,  and  also  a  certain 
other  sum,  half  the  expense  of  the  arbitration,  *' which  was 
increased  by  £6  on  account  of  the  costs  of  preparing  the  award." 
A  rule  was  obtained  by  the  defendant  to  set  aside  the  award, 
upon  the  ground  (with  another  not  necessary  to  mention)  "that 
the  attorney  for  the  plaintiff  had  been  improperly  concerned  in 
drawing  up  and  preparing  the  award."  Upon  the  argument 
(before  Jervis,  C.J.,  Maule,  J.,  and  Crowder,  J.),  Maule,  J.,  said 
(p.  41) :  **  There  is  no  impropriety  in  arbitrators  employing  an 
attorney  to  prepare  their  award,  and  no  necessary  impropriety 
in  their  selecting  the  attorney  for  one  of  the  parties  to  prepare 
it."  Upon  the  argument  being  made  that  the  expenses  of  the 
award  were  increased,  Maule,  J.,  said  (p.  42) :  '*  Necessarily  and 
reasonably  so:  the  defendant  desired  a  formal  award;  unless 
you  contend  that  the.  sum  to  be  paid  for  the  award  was  unrea- 
sonable." Counsel  said,  '*That  is  not  contended,"  whereupon 
Jervis,  C.J.,  said,  ''Then  there  is  no  ground  for  the  rule  on  that 
point,"  referring  to  Oalloway  v.  Key  worth,  2  C.L.R.  860;  S.C., 
15  C.B.  228. 

In  our  own  Courts  we  have  In  re  Manley  and  Anderson,  2 
P.R.  354.  There,  though  the  point  was  not  mentioned  in  the 
rule  as  a  ground  for  setting  aside  the  ward  (p.  355),  nor  was  it 
urged  in  argument,  Richards,  J.  (p.  367),  says:  *'I  may  remark, 
for  the  information  of  the  arbitrators,  that  in  England  the 
Judges  frequently  express  their  opinion,  that  it  is  not  desirable 
to  employ  the  attorney  for  either  of  the  parties  to  draw  up 
their  award." 

In  Be  Armstrong  and  Moyes,  6  O.W.R.  104,  Mr.  Justice 
Teetzel  deprived  the  respondents  of  costs  because  their  solicitor 
had  prepared  the  award,  but  he  dismissed  the  motion  to  set  the 
award  aside  upon  that  ground. 

In  the  present  case,  the  consultation,  such  as  it  was,  was 
indeed  before  the  arbitrator  had  made  up  his  mind;  but,  as  I 
have  said,  the  award  must  needs  be  in  favour  of  Hollinger,  and 
only  the  amount  was  to  be  determined,  and  aU  that  was  fur- 
nished was  a  blank  form.  I  am  wholly  unable  to  see  any  indeli- 
cacy or  impropriety  in  the  solicitor  furnishing  such  a  form ;  and 


D.C. 
1911 

ReZubeb 

AND 
HOLUNGEB. 

Riddell,  J. 


Digitized  by  VjOOQIC 


RtddflQ.  J. 


264  ONTARIO  LAW  REPORTS.  [vol, 

D.  C.        no  case  has  been  brought  to  our  notice  deciding  or  indicating 
^^^^         that  there  is — ^whatever  may  be  the  case  where  the  award  itself 
RbZubeb     is  prepared  and  not  a  mere  blank  furnished. 
HoLLmoEB.         Then  as  to  the  merits,  it  seems  to  me  that  too  much  has  been 
made  of  the  alleged  agreement  that  nothing  should  be  allowed 
for  goodwill,  in  view  of  what  the  arbitrators  who  made  the 
award  say.    Whether  any  thing  could  be  allowed  for  goodwill 
under  the  general  wording,  '*all  the  interest  of  E.  Hollinger 
arising  in  any  manner  whatsoever  in  connection  with  the  assets 
of  the  Walper  House  property  at  present  belonging  to  E.  Hol- 
linger," we  need  not  consider;  and  we  could  not,  on  the  pre- 
sent motion  to  set  aside  the  award,  set  aside  the  submission, 
even  if  obtained  by  fraud  or  mistake:  Doe  d.  Lord  Carlisle  v. 
Bailiff,  etc.,  of  Morpeth  (1811),  3  Taunt.  378;  Sackett  v.  Owen 
(1813),  2  Chit.  39. 

That  Zuber  would  be  allowed  to  revoke  his  submission  under 
R.S.O.  1897,  ch.  62,  sec.  3,  may  perhaps  be  doubtful  after  award 
made,  even  if  he  established  fraud  or  mistake.  But  it  could  not, 
in  any  event,  be  done  simply  upon  affidavits  which  are  squarely 
contradicted.  Even  the  fact  that  six  persons  swear  one  way  to 
only  two  the  other,  is  not  conclusive — '^ponderantur  non 
numerantur.'* 

In  my  judgment,  too,  the  question  whether  the  arbitrators 
did  allow  anything  for  goodwill  should  not  be  tried  on  affidavits 
— and  the  award  should  not  be  set  aside  on  the  ground  that 
they  have  done  so,  when  only  one  arbitrator  swears  to  that  effect 
and  is  contradicted  by  the  others — I  mean  without  allowing  the 
party  in  whose  favour  the  award  is,  an  opportunity  of  shewing 
that  the  attack  is  not  well  founded.  If  the  award  were  set 
aside  without  more,  it  might  be  a  great  injustice  to  honest  arbi- 
trators and  parties. 

The  award  being  allowed  to  stand,  the  party  in  whose 
favour  it  is  made  may  enforce  it  by  two  methods — the  award 
being  nothing  in  itself.  These  two  methods  are:  (1)  under 
R.S.O.  1897,  ch.  62,  sec.  13,  enforcing  it  as  a  judgment  by  leave 
of  the  Court  or  a  Judge;  and  (2)  by  action. 

The  Court  or  a  Judge,  on  an  application  made  under  this 
Act,  would  be  in  no  better  position  than  we  are  in  the  endeavour 
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to  discover  the  truth.    In  a  case,  like  the  present,  redolent  with        D.  0. 
suspicion,  no  doubt  the  practice  would  be  followed  usual  when         ^^^^ 
the  validity  Of  an  award  is  doubtful,  and  the  Court  would  leave     Rb  Zubeb 
the  applicant  to  his  action,  unless,  indeed,  the  grounds  were  not    houingeb. 
such  as  could  be  taken  advantage  of  in  an  action :  Stalworth  v. 
Inns  (1844),  13  M.  &  W.  466;  In  re  Hall  and  Hinds,  2  M.  &  G. 
847. 

If  an  action  were  to  be  brought,  there  seems  much  doubt 
whether  all  the  objections  taken  to  the  award  upon  this  motion 
could  be  raised  by  way  of  defence:  Smith  v.  Whitmore  (1864), 
2  DeG.  J.  &  S.  297 ;  Bache  v.  Billingham,  [1894]  1  Q.B.  107,  at 
p.  112;  Pedler  v.  Hardy  (1902),  18  Times  L.R.  591. 

It  would  seem  that  the  proper  course  is  to  move  to  set  the 
award  aside ;  but  there  seems  to  be  no  good  reason  why  it  should 
not  be  made  on  a  notice  of  motion  in  an  action  brought  to  en- 
force the  award:  Halsbury,  Laws  of  England,  vol.  1,  p.  475. 

This  application  is,  under  our  statute  (ch.  62,  sec.  45),  to 
be  ''made  within  six  weeks  after  the  publication  of  the  award, 
but  the  Court  or  a  Judge  may  under  special  circumstances 
allow  the  application  to  be  made  after  the  said  time.'* 

If,  then,  Hollinger  were  to  bring  his  action  to  enforce  the 
award,  Zuber  should  be  at  liberty  to  move  in  the  action  to  set 
it  aside.  Under  the  special  circumstances  we  (or  if  there  be 
technical  difficulty  in  the  way  of  the  Divisional  Court  making 
such  an  order,  one  of  us  sitting  as  a  Judge)  could  give  leave  to 
Zuber  to  make  such  a  motion  (limited  as  hereinafter  mentioned), 
notwithstanding  the  lapse  of  time.  Then  the  whole  matter 
could  be  fought  out  on  viva  voce  evidence  given  by  witnesses  in 
open  Court  and  not  upon  affidavit.  If  Hollinger  is  willing  that 
this  course  be  pursued,  he  should  have  an  opportunity  of  so 
doing;  but,  if  he  refuses,  it  wo'dild  not,  in  my  judgment,  be 
proper  to  allow  the  award  to  stand. 

If,  then,  the  appellant  undertakes  either  to  abandon  the 
award  or  to  bring  an  action  to  enforce  the  same  within  six  weeks, 
and  further  undertakes  in  the  said  action  not  to  object  to  the 
regularity  of  a  notice  of  motion  by  Zuber  to  set  aside  the 
award  made  upon  grounds  set  up  in  the  present  application 
(except  those  referring  to  the  appointment  of  the  third  arbitra- 
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D. c.        tor  and  to  the  drafting  of  the  award),  the  appeal  will  be 

1011 

allowed.    Costs  here  and  below  to  be  disposed  of  by  the  Judge 

ReZubeb     trying  the  said  action,  and,  if  not  so  disposed  of,  to  be  costs  in 

HoLUNGEB.    the  said  action  to  the  successful  party — if  no  action  be  brought, 

RidddTj.      *^®  ^^^^^  *^  ^^  P*^^  ^y  HoUinger.     If  an  action  be  brought, 

neither  the  judgment  of  the  CJourt  below  setting  aside  the  award 

nor  ours  allowing  the  appeal  is  to  be  an  estoppel — as  we  express 

no  opinion  on  the  merits. 

If  HoUinger  refuses  this  undertaking,  the  case  is  of  such  a 
suspicious  character  that  the  award  should  not  be  allowed  to 
stand;  and  the  appeal  should  be  dismissed  with  costs. 

Two  solicitors  swear  to  directly  contradictory  stories ;  one  of 
them  must  be  perjuring  himself — they  owe  it  to  themselves  and 
their  profession  to  make  it  clear  which  it  is. 

Again,  the  two  clients  do  the  same  thing — ^the  one  procuring 
four  persons  to  back  up  his  story;  and  the  one  arbitrator  is 
contradicted  by  the  other  two.  This  is  a  shocking  state  of 
affairs,  and  loudly  calls  for  a  thorough  investigation.  Some- 
times local  officers  are  loath  to  act;  the  whole  mass  of  affidavits 
here  should  be  brought  at  once  to  the  attention  of  the  Attorney- 
General,  who  is  charged  with  the  supervision  of  the  administra- 
tion of  the  criminal  law.  The  fountains  of  justice  are  too  often 
polluted  with  falsehood,  and  a  lesson  should  be  taught  offenders 
that  they  cannot  perjure  themselves  with  impunity  even  in  an 
affidavit. 

Palconbridge,  C.J.,  and  Latchford,  J.,  agreed  in  the  result. 
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[DIVISIONAL  COURT.] 

Re  West  Loene  Scrutiny.  ^•^' 

lOII 

MutUoipal   Corporations — Local    Option    By-law — Voting    on — Scrutiny —       Sept.    8. 
Votes  of  Tenants — Residence — Finality  of  Voters*  Lists — Voters*  Lists       jy^^    22. 
Act,  7  Edto.  VII.  oh.  4,  sec.  24(2) — Vote  of  Person  Disentitled  hy  Non- 
residence — Inquiry  as  to  how  Ballot  Marked — Municipal  Act,  1903,  sec. 
200. 

Held,  reversing  the  judgment  of  Middleton,  J.,  23  O.L.R.  598,  that,  upon 
a  scrutiny,  under  the  Municipal  Act,  of  the  votes  cast  at  the  voting  upon 
a  local  option  by-law,  a  County  Court  Judge  has  no  right  to  declare  void 
and  deduct  from  the  total  of  votes  cast  the  vote  of  a  tenant  whose  name 
was  upon  the  certified  voters'  list,  but  who  was  not  in  fact  a  resident  of 
the  municipality  when  the  list  was  certified,  and  who  never  afterwards 
became  a  resident  therein:  sec.  24(2)  of  the  Voters'  Lists  Act,  7  Edw. 
ch.  4,  haB  reference  to  a  change  of  residence  after  the  list  is  certified. 

Review  of  the  authorities. 

In  re  Local  Option  By-law  of  the  Toumship  of  Baltfleet  (1908),  16  O.L.R. 
293,  followed. 

Dictum  of  (i.A.KROW,  J.A.,  in  He  Ellis  and  Town  of  Renfrew  (1911),  23 
O.L.R.  427,  435,  not  followed. 

SemblCf  per  Tektzel,  J.,  disagreeing  with  the  opinion  of  Middleton,  J., 
that  the  County  Court  Judge  has  no  power,  upon  a  scrutiny,  to  inquire 
how  any  person  who  was  not  entitled  to  vote,  marked  his  ballot;  for 
that  would  be  contrary  to  sec.  200  of  the  Municipal  Act,  1903. 

Re  Lincoln  Election  Petition  (1878),  4  A.R.  206,  Haldimand  Dominion 
Election  Case  (1888),  1  Ont.  Elec.  Cas.  629,  Rew  ex  rel.  Ivison  v.  Irwin 
(1902),  4  O.L.R.  192,  and  Re  Orangeville  Local  Option  By-law  (1910), 
20  O.L.R.  476,  specially  referred  to. 

Appeal  by  D.  H.  Mehring,  the  applicant  for  a  recount  of  the 
votes  cast  at  the  voting  upon  a  local  option  by-law  of  the  Village 
of  West  Lome,  from  the  order  of  Middleton,  J.,  23  O.L.R.  598, 
prohibiting  the  Judge  of  the  County  Court  of  the  County  of 
Elgin  from  certifying  to  the  municipal  council  of  the  village 
that  the  by-law  had  not  been  approved  by  three-fifths  of  the 
qualified  voters  voting  thereon,  until  he  had  made  inquiry  and 
ascertained  how  the  ballots  marked  by  John  W.  Brainard,  Ernest 
Brainard,  William  Jennings,  Eber  Shippey,  and  Alfred  L.  Par- 
ker, and  improperly  placed  in  the  ballot  box,  or  a  sufficient  num- 
ber to  enable  him  to  certify,  were  marked ;  and  directing  that  the 
Judge  should  enter  upon  the  inquiry  for  the  purpose  of  ascer- 
taining the  facts  to  enable  him  to  certify  as  a  matter  of  fact,  and 
not  as  the  result  of  an  assumption  that  the  improper  ballots 
must  be  deducted  from  those  cast  in  favour  of  the  by-law. 
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D-  C.  May  16.    The  appeal  was  heard  by  a  Divisional  Court  com- 

^^^^  posed  of  Palconbrtogb,  C.J.K.B.,  Britton  and  Riddbll,  JJ. 
(Rb  C.  8t.  Clair  Leitch,  for  the  appellant. 

JLoBWB  ^-  ^'  ^<^^^y,  K.C.,  for  Dugald  McPherson,  the  applicant 

ScBUTiNT.  for  prohibition. 

September  8.  BRrrTON,  J. :— On  the  2nd  January,  1911,  the 
electors  of  West  Lome  voted  upon  a  local  option  by-law,  duly 
submitted,  and  the  apparent  result  was:  for  the  by-law,  141; 
against  it,  92.  Had  this  result  not  been  affected,  the  by-law 
would  have  been  carried  by  1  1/5  votes  over  the  required  three- 
fifths  :  total  vote  233 ;  3/5  of  233=139  4/5. 

One  Mehring,  an  elector  of  West  Lome,  applied  for  a  recount 
or  scrutiny ;  and  on  the  31st  January,  1911,  the  recount  was  had 
before  the  Judge  of  the  County  Court  of  the  County  of  Elgin ; 
and,  as  a  result  of  the  mere  recount,  on  inspection,  one  of  the 
rejected  ballots  was  held  good.  It  was  marked  for  the  by-law, 
thus  making  142  for,  and  92  against — making  a  majority  over 
the  requisite  three-fifths  of  the  total  votes,  of  2  3/5  votes.  The 
learned  County  Court  Judge  then  proceeded  with  the  scrutiny 
as* to  residence  of  persons  whose  names  were  on  the  voters*  list  as 
tenants,  and  who  had  assumed  to  vote,  and  he  found  that  five 
persons,  whose  names  are  given,  had  not — for  reasons  which  I 
will  mention  later — ^the  right  to  vote.  Deducting  5  from  the  total 
vote  of  234,  leaves  229.  Deducting  these  5  from  the  142  counted 
for  the  by-law,  leaves  137 ;  3/5  of  229=  137  2/5 ;  so  the  vote  for 
the  by-law  was  2/5  of  one  vote  less  than  required  to  carry  it.  If 
this  result  stands,  the  by-law  is  lost  by  2/5  of  one  vote,  and  the 
Judge,  unless  prohibited,  must  so  certify. 

No  proceeding,  by  way  of  appeal  or  otherwise,  has  been  taken 
against  the  result  of  the  scrutiny,  or  as  to  the  ruling  of  the 
County  Court  Judge  upon  the  qualification  or  right  to  vote  of 
any  one  of  the  five  disqualified  persons ;  but  Dugald  McPherson, 
•  another  elector  of  West  Lome,  accepting  entirely  the  decision  of 
the  County  Court  Judge,  as  far  as  His  Honour  had  gone,  applied 
to  ^Ir.  Justice  Middleton  for  an  order  prohibiting  the  CJounty 
Court  Judge  from  so  certifying  until  he  had  first  inquired  and 
ascertained  how  these    five    persons — ^not    voters — had  marked 
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their  so-called  ballots.  Mr.  Justice  Middleton  made  the  order,  DC. 
and  directed  the  inquiry  to  proceed.  The  decision  is  reported  in  ^^^^ 
23  O.L.R.  598.  (Rb 

From  that  order  this  appeal  has  been  taken  by  Mr.  Mehring,       jjosan 
the  elector  who  applied  for  and  obtained  the  recount  and  scru-     Scrutoy. 
tiny.    Mr.  Mehring  got  all  he  applied  for  ;  and  he  now  objects  to      fcttto".'. 
these  five  persons,  whom  he  unearthed  and  whose  names  were 
struck  off  the  vote,  being  called  upon  to  disclose  how  they  marked 
their  ballots.    The  objection  to  the  order  is,  that  these  five  men, 
in  marking  what  are  called  the  ballots,  and  putting  the  ballots 
in  the  ballot-box,  were  voters,  within  the  meaning  of  sec.  200 
of  the  Consolidated  Municipal  Act,  and  should  not  be  compelled 
to  state  how  they  voted. 

It  is  an  illogical  and  unfair  assumption  that  all  of  the  five 
bad  votes  were  in  favour  of  this  by-law ;  and  it  is  just  that,  if  the 
law  permits  it,  the  fact  of  how  they,  or  any  of  them,  voted,  . 
should  be  ascertained ;  but  can  a  person  in  the  position  of  a  man 
in  fact  disqualified  from  voting,  but  assuming  to  vote,  and,  at 
the  time  of  depositing  the  ballot,  doing  so  without  objection  or 
question,  be  required  to  state  how  he  voted?  With  great  respect 
for  the  opinion  of  the  learned  Judge  appealed  from,  I  am  unable 
to  agree.  In  my  opinion,  the  man  whose  name  is  on  the  certified 
list  of  voters  cannot,  and  on  principle  ought  not,  to  be  compelled 
to  state  how  he  marked  the  paper  placed  in  his  hand  as  a  ballot. 
It  is  not  necessarily  a  case  of  fraudulent  voting  or  fraudulently 
attempting  to  vote.  It  is  not  necessarily  a  case  of  ''stuffing"  the 
voters'  list.  It  is  the  case  of  a  man  held  to  be  disqualified  under 
the  statute  by  reason  of  his  non-residence  within  the  munici- 
pality after  the  voters'  list  was  completed  and  certified  and  for 
the  requisite  time  before  the  voting.  Such  a  person,  applying 
for,  and,  it  must  be  assumed,  honestly  applying  for,  and  receiv- 
ing, a  ballot  paper  to  be  used,  is  entitled  to  the  statutory  protec- 
tion as  to  secrecy.  In  my  opinion,  persons  on  the  voters'  list  as 
tenants  who  may  not  be  qualified  to  vote  by  reason  of  their  non- 
residence,  and  whose  votes,  if  given,  must  be  struck  off  on  scru- 
tiny, are  persons  called  voters,  and  as  such  included  in  sec.  200 
of  the  Municipal  Act.  It  may  be  of  just  as  much  importance  to 
the  person  who  is  not  a  voter  in  fact,  but  who  innocently  marked 
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I>-C.         and  deposited  a  paper  as  a  ballot,  that  he  should  not  disclose 

^^^^         how  he  marked  it,  as  to  the  real  voter ;  a  disqualified  person  may 

Re  in  perfect  good  faith  assume  to  vote.    The  whole  system  of  muni- 

West 
LoBNB       cipal  voting  is  founded  upon  secrecy;  and  to  open  the  door, 

Scrutiny,     ^yg^  ^  little,  would  be  attended  with  danger.     Even  if,  in  an 

Britton.  J.      isolated  case,  a  by-law  may  be  defeated  by  reason  of  a  disqualified 

person  marking  and  depositing  a  paper  as  a  ballot,  better  that, 

until  prevention  is  provided  for  by  legislation,  than  compulsorily 

violate  the  secrecy  intended.    It  is  not  the  policy  of  the  law  that 

a  person  holding  a  strong  opinion  and  willing  to  express  that 

at  the  poll,  but  not  publicly  to  those  of  opposing  views,  should  be 

compelled  to  do  so,  if  by  chance  his  vote,  for  good  reason,  is 

struck  oflf  on  scrutiny. 

My  brother  Riddell  is  of  opinion  that  we  must  first  see  if  the 

learned  County  Court  Judge  is  right  as  to  the  whole  five  struck 

*    off  on  scrutiny  being  disqualified;  for,  if  wrong  as  to  any  one, 

the  by-law  will  be  carried,  and  there  will  be  no  need  to  go  into 

the  question  as  to  how  any  one  actually  voted. 

For  example,  if  only  4  bad :  Total  234—4  bad=230. 

For  the  by-law  142—4  bad=138. 

3/5  of  230=138. 

He  then  opens  up  the  scrutiny  and  finds  the  vote  of  John 
W.  Brainard  good,  and  so  allows  the  appeal  on  that  ground; 
and  the  learned  Judge  would  make  an  order  that  the  County 
Court  Judge  should  certify  that  the  by-law  was  carried  by  the 
requisite  three-fifths  majority. 

The  authorities  establish  that,  even  in  a  proceeding  like  the 
present,  where  there  is  no  direct  appeal  from  the  decision  of  the 
County  Court  Judge  on  the  scrutiny,  this  Court  may  consider 
and  may  reverse  the  ruling  of  the  County  Court  Judge  as  to  any 
vote. 

Assuming  that  we  have  the  right,  and  that  it  is  our  duty  on 
this  application,  to  review  the  decision  of  the  County  Court 
Judge,  I  agree  with  that  learned  County  Court  Judge,  that  the 
persons  whose  votes  were  struck  off  were  disqualified — for  rea- 
sons stated  by  the  Judge. 

It  is  hardly  questioned  that  these  five  disqualified  persons 
come  within  that  part  of  sub-sec.  2  of  sec.  24  of  the  Voters' 
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Lists  Act,  7  Edw.  VII.  ch.  4,  which  reads  as  follows:  ** Persons         l^-^- 

who,  subsequently  to  the  list  being  certified,  are  not  or  have  not         ^^^^ 

been  resident  either  within  the  municipality  to  which  the  list  Re 

West 
relates,  or  within  the  electoral  district  for  which  the  election  is       lobne 

held.'*     My  interpretation  of  that  sub-section,  so  Jfar  as  it  is     Scrutiny. 

quoted,  is,  that  to  qualify  under  the  Municipal  Act  there  must      Brittoo.j. 

be  residence  within  the  municipality,  and  to  qualify  under  the 

Ontario  Election  Act  there  must  be  residence  in  the  electoral 

district  within  that  Act. 

Section  19  of  the  Ontario  Election  Act,  8  Edw.  VII.  ch.  3, 
declares  who  may  vote  in  an  Ontario  election.  In  addition  to 
the  voter's  name  being  on  the  list,  he  shall  only  *^be  entitled  to 
vote  if  he  is  at  the  time  of  tendering  his  vote  a  resident  of  and 
domiciled  in  the  electoral  district  and  has  resided  continuously 
in  the  electoral  district  from  the  time  when  the  list  was  certified 
by  the  Judge  of  the  County  Court  or  when  the  list  under  the 
Manhood  Suffrage  Registration  Act  was  prepared." 

The  right  to  vote  under  the  Municipal  Act,  3  Edw.  VII.  ch. 
19,  is  given  by  sec.  86,  subnsec.  1 : — 

^'Firstly.  All  persons,  whether  resident  or  not,  who  are  in 
their  own  right,  or  whose  wives  are  at  the  date  of  the  election, 
freeholders  of  the  municipality ; 

^'Secondly.  All  residents  of  the  municipality,  who  have  re- 
sided therein  for  one  month  next  before  the  election,  and  who 
are,  or  whose  wives  are,  at  the  date  of  the  election,  tenants  in  the 
municipality." 

The  certified  list  shall,  upon  a  scrutiny,  be  final  and  conclu- 
sive, etc.,  subject  to  the  exceptions  named.  The  residence  neces- 
sary to  give  qualification  must  be  a  residence  subsequent  to  the 
list,  and  must  necessarily  be  a  subject  of  inquiry.  The  non-resi- 
dence which  disqualifies  is  expressly  by  statute  provided  for; 
and,  with  respect  for  those  who  are  of  an  opposite  opinion,  I 
agree  with  the  County  Court  Judge. 

The  persons  disqualified  were  assessed  as  tenants,  on  the  list 
as  tenants.  The  list  is  final  and  conclusive  as  to  tenancy  at  the 
time  of  certifying  the  list — the  question  of  subsequent  residence 
must,  if  questioned  at  the  proper  time  and  place,  be  determined 
otherwise  than  by  the  list. 
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D.  a  In  my  opinion,  the  appeal  shonld  be  allowed,  and  the  motion 

^^^^         for  prohibition  and  for  further  inquiry  as  to  how  the  disqualified 

lU  voters  actually  marked  their  ballots,  should  be  dismissed. 

West 
LoBinB  In  an  exceptional  matter  such  as  this,  both  allowance  of 

ScBuxAjiY.     appeal  and  dismissal  of  motion  may  well  be  without  costs. 

BmDELL,  J.: — This  is  all  appeal  from  the  judgment  of  Mr. 
Justice  Middleton,  reported  23  O.L.R.  598 — the  formal  order 
reading  thus : — 

''1.  This  Court  doth  order  and  adjudge  that  C.  W.  Colter, 
Esquire,  Judge  of  the  County  Court  of  the  County  of  Elgin,  be 
and  he  is  hereby  prohibited  from  certifying  to  the  Municipal 
Council  of  the  Corporation  of  the  Village  of  West  Lome  that 
by-law  No.  66  of  the  said  village,  being  a  by-law  to  prohibit  the 
sale  by  retail  of  spirituous,  fermented,  or  other  manufactured 
liquors  in  the  said  village,  has  not  been  approved  by  three-fifths 
of  the  qualified  voters  voting  thereon,  until  he  has  made  inquiry 
and  has  ascertained  how  the  ballots  marked  by  John  W.  Brain- 
ard,  Ernest  Brainard,  William  Jennings,  Eber  Shippey,  and 
Alfred  L.  Parker,  and  improperly  placed  in  the  ballot  box,  or  a 
suflBicient  number  of  them  to  enable  him  to  certify,  were  marked. 

''2.  And  this  Court  doth  further  order  and  adjudge  that  the 
said  Judge  do  enter  upon  the  said  inquiry  for  the  purpose  of 
ascertaining  the  said  facts  to  enable  him  to  certify  as  a  matter 
of  fact,  and  not  as  the  result  of  an  assumption  that  the  improper 
ballots  must  be  deducted  from  those  cast  in  favour  of  the  by-law. 

"3.  And  this  Court  doth  further  order  and  adjudge  that 
the  costs  of  the  said  Dugald  McPherson  of  and  inciden^l  to 
the  said  application  and  to  this  order,  be  taxed  and  paid,  forth- 
with after  taxation,  by  the  said  Dameon  H.  Mehring." 

We  are,  in  this  Court,  bound  by  the  decision  of  a  Divisional 
Court  in  In  re  Local  Option  By-law  of  the  Township  of  Salt  fleet 
(1908),  16  O.L.R.  293,  to  hold:  (1)  that  the  Court  can  interfere 
with  the  County  Court  Judge  when  exercising  functions  of  the 
character  here  in  question;  and  (2)  that  the  County  Court  Judge 
is  to  enter  upon  an  inquiry  as  to  the  right  of  persons  who  affected 
to  vote,  80  to  vote.     The  doubt  as  to  the  latter  proposition,  more 
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than  once  judicially  expressed,  cannot  be  given  effect  to  by  us —        ^'  0- 

it  should  be  removed  (if  at  all)  by  legislation  or  a  decision  of 

the  Court  of  Appeal.  Sk 

West 
In  order  to  sustain  the  order  made  by  Mr.  Justice  Middle-       lobne 

ton,  we  must  find  that  those  persons  named,  having  voted,  had    Scbutoty. 

no  right  to  vote.  BidMi,j. 

The  vote  was,  apparently,  for  the  by-law,  142,  against,  92 :  in 
aU,  234.    3/5  of  234  =140  2/5  (141). 

If  all  the  votes  but  one  of  those  directed  to  be  investigated 
were  bad,  the  result  would  be  (on  the  assumption  that  all  the 
bad  votes  were  for  the  by-law) :  for,  138 ;  against,  92 :  in  all,  230. 
Three-fifths  of  230=138;  and  the  by-law  would  be  sustained. 
No  advantage  could  be  attained,  under  these  circumstances,  by 
an  inquiry  into  the  question  how  each  voted. 

I  am,  therefore,  of  opinion  that,  in  any  event,  the  County 
Court  Judge  should  not  be  compelled  to  investigate  the  ballots 
of  those  named,  unless  all  must  be  held  not  to  have  had  the  right 
to  vote.  And,  again,  no  order  should  be  made  for  the  investiga- 
tion of  the  manner  in  which  any  one  voted  or  attempted  to  vote 
unless  it  be  held  that  he  had  no  right  to  vote.  I  do  not  decide 
whether  an  investigation  riiould  be  had,  even  if  the  vote  were 
clearly  bad  and  so  decided  to  be. 

Upon  an  appeal  from  the  order,  then,  I  think  we  may,  and 
indeed  must,  examine  into  the  correctness  of  the  findings  as  to 
the  right  to  vote  of  those  whose  votes  are  to  be  investigated — 
and,  in  this  view,  it  makes  no  difference  that  the"  appellant  argues 
that  the  findings  are  right,  and  the  respondent  that  the  findings 
(in  one  instance)  are  wrong.  It  is  not  the  contention  of  counsel, 
but  the  fact  and  the  law,  which  must  govern  the  decision.  There 
are  instances  in  which  the  argument  of  each  counsel  would,  if 
effective,  put  his  client  out  of  Court,  but  that  is  immaterial. 

Mr.  Raney  contends  that  the  decision  of  the  County  Court 
Judge  and  of  my  brother  Middleton  is  wrong  in  the  case  of  J.  W. 
Brainard,  E.  Brainard,  Parker,  and  Jennings.  It  is  said  that 
there  was  no  change  in  the  place  of  residence  of  these  between 
the  date  of  the  revised  voters*  list  and  the  day  of  polling;  and  it 
was  argued  that  the  County  Court  Judge  could  not  enter  into 
any  inquiry  as  to  their  residence,  etc.,  and  that  the  voters'  list 
is  conclusive. 

19 — ^XXV.  O.L.B. 
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D*  C.  This  contention  agrees  with  my  opinion  in  Re  EUis  and  Town 

^         of  Renfrew  (1910),  21  O.L.R.  74,  at  p.  83.    The  decision  in  that 
Re  case  was  affirmed  by  a  Divisional  Court,  2  O.W.N.  27,  no  written 

Lo^E  reasons  having  been  given.  In  the  Court  of  Appeal  (1911),  23 
ScBUTiNY.  O.L.R.  427,  Mr.  Justice  Garrow  expressed  the  opinion  that  it  was 
BidMi.  J.  open  for  the  High  Court,  upon  motion  to  quash  the  by-law,  to 
inquire  into  the  residence  of  a  voter  under  such  circumstances, 
but  gave  no  opinion  as  to  the  right  of  the  County  Court  Judge 
so  to  do  (p.  435).  And  he  held  that  those  who  were  not  resi- 
dent at  the  time  of  voting  do  not  better  their  position  by  the  fact 
that  there  was  no  change  in  their  residence  after  the  voters' 
list  was  certified.  But  this  is  the  expression  of  opinion  of  the 
learned  Judge  alone — and,  as  the  judgment  was  affirmed,  it 
was  obiter  dictum.  The  Chief  Justice  of  Ontario  and  Mr.  Jus- 
tice Maclaren  concurred  in  the  result  only,  without  expressing 
any.  opinion  upon  the  point  now  under  consideration.  Mr.  Jus- 
tice Meredith  was  for  allowing  the  appeal  on  account  of  irregu- 
larities; but,  while  he  disagrees  with  my  judgment  in  another 
matter,  he  expresses  no  disagreement  upon  this — although  it 
would  be  impossible  to  cite  him  as  supporting  my  view,  since  he 
says  he  is  not  to  be  taken  as  acquiescing  in  all  the  views  ex- 
pressed in  the  High  Court.  Mr.  Justice  Magee  does  not  deal 
with  the  point. 

It  will  be  seen,  then,  that  there  is  but  an  expression  of  opin- 
ion by  one  Judge,  and  that  obiter  dictum.  There  was  nothing, 
therefore,  to  make  this  conclusive  upon  Mr.  Justice  Middleton 
or  upon  this  Court. 

I  have  considered  the  matter  again,  and  am  not  able  to  recant 
my  former  opinion. 

The  Ontario  Voters'  Lists  Act,  7  Edw.  VII.  ch.  4,  provides, 
sec.  24,  that  the  list  as  certified  shall  **be  final  and  conclusive 
evidence  that  all  persons  named  therein,  and  no  others,  were 
qualified  to  vote  at  any  election  at  which  such  list  was,  or  was 
the  proper  list  to  be  used;"  except,  inter  alia,  "(2)  Persons 
who,  subsequently  to  the  list  being  certified,  are  not  or  have 
not  been  resident  either  within  the  municipality  to  which  the 
list  relates,  or  within  the  electoral  district  for  which  the  election 
is  Jbeld,  and  who  by  reason  thereof  are,  under  the  provisions  of 
the  Ontario  Election  Act,  disentitled  to  vote." 
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The  exception  does  not  extend  to  all  who  **are  not  or  have         D.C. 

not  been  resident;"  before  the  exception  can  apply,  the  second         ^^^^ 

part  of  the  condition  must  also  apply — **by  reason  thereof  are,  Re 

West 
under  the  provisions  of  the  Ontario  Election  Act,  disentitled  to        lobne 

vote/'  SCBUTINY. 

Now,  neither  the  R.S.O.  1897,  ch.  9,  nor  the  substituted  Act      wawi,  j. 
of  1908,  8  Edw.  VII.  ch.  3,  makes  any  one  disentitled  to  vote 
at  such  an  election  as  this — consequently,  these  persons  do  not 
come  within  the  category  referred  to  in  R.S.O.  1897,  ch.  7,  sec. 
24(2).  ^ 

Even  if  the  R.S.O.  1897,  ch.  9,  or  the  new  Act,  (1908)  8  Edw. 
VII.  ch.  3,  could  be  made  to  apply,  I  do  not  think  the  matter 
would  be  advanced.  The  words  of  7  Edw.  VII.  ch.  4,  sec.  24(2), 
are  "subsequently  .  .  .  not  .  .  .  resident'*  and  **by  reason 
thereof ,"  i.e.,  by  reason  of  the  subsequent  non-residence — ^this 
clause  does  not  refer  to  non-residence  at  the  time  of  the  voters' 
list,  but  thereafter.  While  non-residence  at  the  time  of  the  roll, 
etc.,  within  the  municipality,  disentitles  one  from  having  his 
name  on  the  voters'  list  at  all :  (1908)  8  Edw.  ch.  3,  sec.  16(e) ;  it 
is  not  this  kind  of  non-residence  that  sec.  24(2)  is  aimed  at — it  is 
subsequent  to  the  certification  by  the  County  Court  Judge.  Such 
subsequent  non-residence  disqualifies  only  when  the  residence  is 
without  the  **  electoral  district,  "a  county,  etc.,  entitled  to  return 
a  member  to  the  Assembly:  R.S.O.  1897,  ch.  9,  sec.  8;  sec.  2(4) ; 
(1908)  8  Edw.  VII.  ch.  3,  sec.  19;  sec.  2{g),  Any  other  inter- 
pretation,  in  my  humble  view,  would  be  legislating  and. not  in- 
terpreting statutes. 

In  John  W.  Brainard's  case,  we  should,  I  think,  follow  the 
decision  in  Re  Ellis  and  Town  of  Renfrew,  there  being  no  change 
of  residence  from  the  day  of  the  revision  of  the  voters'  list  until 
the  day  of  the  polling. 

I  do  not  think  it  necessary  to  express  any  opinion  upon  the 
proper  course  to  follow,  if  it  were  held  that  these  four  votes  were 
bad. 

I  am  of  opinion  that  the  appeal  should  be  allowed,  and  the 
order  amended  by  striking  out,  in  the  1st  paragraph,  all  the 
words  after  ** qualified  voters  voting  thereon;"  by  striking  out 
the  2nd  and  3rd  paragraphs ;  and  that  there  should  be  no  costs 
here  or  below. 
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I>C.  If  any  special  order  or  direction  be  needed,  it  may  be  ap- 

^        plied  for. 
Re 
LoBNB  Faloonbridgb,  C.J. : — I  have  the  misfortune  not  to  be  able  to 

ScBUTiNT.     agree  with  either  of  my  learned  brothers. 

I  am  of  the  opinion  that  the  judgment  appealed  from  is  right 
and  ought  to  be  affirmed. 

I  have  nothing  to  add  to  the  reasons  given  by  my  brother 
Middleton. 

I  would  dismiss  the  appeal  with  costs. 

The  Judges  composing  the  Divisional  Court  having  thus  dis- 
agreed, a  reargument  was  ordered. 

October  16.  The  appeal  was  reheard  by  a  Divisional  Court 
composed  of  Mulock,  C.J.Ex.D.,  Teetzel  and  Clute,  JJ. 

C,  St,  Clair  Leitch,  for  the  appellant,  relied  on  the  provision 
of  sec.  200  of  the  Municipal  Act,  1903,  that  no  person  who  has 
voted  at  an  election  shall,  in  any  legal  proceeding  to  question  the 
election  or  return,  be  required  to  state  for  whom  or  how  he  voted. 
The  five  voters  in  question  here  were  entitled  to  the  protection 
of  that  section.  He  referred  to  Re  EUis  and  Touni  of  Renfrew, 
21  O.L.R.  74,  23  O.L.R.  427;  In  re  Armour  and  Toivnship  of 
Onondaga  (1907),  14  O.L.R.  606;  Haldimand  Dominion  Election 
Case  (1888),  1  Out.  Elec.  Oas.  529,  at  p.  559;  Re  Lincoln  Elec- 
tion Petition  (1878),  4  A.R.  206,  at  p.  210;  Re  OrangeviUe  Local 
Option  By-law  (1910),  20  O.L.R.  476;  Rex  ex  rel  Ivison  v.  Irwin 
(1902),  4  O.L.R.  192.  He  also  contended  that  evidence  could 
not  be  given  of  the  contents  of  a  written  document,  without  the 
production  of  the  document ;  and  the  Legislature  had  prevented 
the  ballots  from  being  reached. 

W.  E,  Raney,  K.C.,  for  the  respondent.  The  protection  of 
sec.  200  does  not  extend  to  the  votes  in  question  here.  A  man 
who  haa  cast  a  bad  ballot  haa  not  voted.  Therefore,  the  cases 
cited  by  counsel  for  the  appellant  do  not  apply,  because  they 
dealt  with  people  who  had  a  right  to  vote.  However,  I  rest 
my  case  on  the  other  ground,  namely,  that  the  voters'  list  was 
final  and  conclusive,  and  the  learned  Judge  had  no  jurisdiction 
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to  investigate  the  right  to  vote  of  those  appearing  in  the  list.  He        D.  C. 

referred  to  sees.  369-372  of  the  Municipal  Act;  7  Edw.  VII.  ch.         ^ 

4,  sec.  24  (0.);  In  re  Local  Option  By-law  of  the  Township  of         Rk 

•  West 

Salt  fleet,  16  O.L.R.  293.    This  case,  he  contended,  was  binding       lobne 

here,  only  so  far  as  one.  vote  was  concerned.    He  referred  also     Scrutiny. 
to  In     re  Port  Arthur  and  Rainy  River  Provincial  Election 
(1907),  14  O.L.R.  345;  Re  Mitchell  and  Municipal  Corporation  of 
Campbellford  (1908),  16  O.L.R.  578;  In  re  McOrath  and  Town 
of  Durham  (1908),  17  O.L.R.  514,  at  pp.  516,  521. 

Leitch,  in  reply,  referred  t6  Re  Leahy  and  Village  of  Lake- 
field  (1906),  8  O.W.R.  743. 

December  22.  Tebtzbl,  J.: — ^The  two  questions  for  deter- 
mination on  this  appeal  are : — 

1.  Whether,  upon  a  scrutiny  under  the  Municipal  Act,  the 
County  Court  Judge  may  declare  void  and  deduct  from  the  re- 
sult the  vote  of  a  tenant  whose  name  was  upon  the  certified 
voters'  list,  but  who  was  not  in  fact  a  resident  of  the  munici- 
pality when  the  list  was  certified  and  who  never  afterwards 
became  a  resident  therein ;  and    . 

2.  Whether,  if  the  County  Court  Judge,  upon  such  scrutiny, 
finds  that  a  person  whose  name  was  upon  the  list  voted  who  had 
no  right  to  vote,  such  person  must  disclose  before  the  County 
Court  Judge  how  he  voted. 

As  to  the  first  question,  it  is  to  be  observed  that  until  In  re 
Local  Option  By-law  of  the  Township  of  Salt  fleet,  16  O.L.R. 
293,  it  had  not  been  decided  that  upon  such  a  scrutiny  the 
County  Court  Judge  had  any  authority  to  inquire  into  the  quali- 
fication of  voters  whose  names  appeared  upon  the  voters'  lists 
used  at  the  election;  and,  though  this  decision  has  been  adversely 
commented  upon  in  a  number  of  subsequent  cases  (In  re  Mc- 
Orath and  Town  of  Durham,  17  O.L.R.  514,  at  p.  521,  Re  Orange- 
ville  Local  Option  By-law,  20  O.L.R.  476,  at  p.  477,  and  Re 
Ellis  and  Town  of  Renfrew,  21  O.L.R.  74,  at  p.  83),  it  is  until 
reversed  binding  upon  this  Court.  That  decision,  however, 
limited  the  inquiry  to  disqualification  which  arose  after  the  date 
of  the  certification  of  the  voters'  list. 

In  Re  Ellis  and  Town  of  Renfrew,  supra,  Riddell,  J.,  at  p. 
83,  held  that,  in  the  case  of  a  person  whose  name  was  upon  the 


Digitized  by  VjOOQIC 


278 


ONTARIO  LAW  REPORTS. 


[vol. 


D.C. 
1911 

Re 
West 

LOBNE 

Scrutiny. 

Teetzel,  J. 


certified  list  as  a  tenant,  who  was  not,  at  the  date  of  the  certificate 
or  subsequently,  a  resident  in  the  municipality,  and  who  voted, 
the  County  Court  Judge  had  no  authority,  upon  a  scrutiny,  to 
inquire  into  the  right  of  such  person  to  vote,  as  the  Saltfleet 
case  did  not  apply,  because  there  had  been  no  change  of  resi- 
dence subsequent  to  the  certification.  On  an  appeal  to  a  Divi- 
sional Court,  the  judgment  in  the  result  was  affirmed,  but  the 
question  now  being  considered  was  not  passed  upon  by  the 
Court,  in  the  oral  unreported  judgment  dismissing  the  appeal, 
as  appears  in  the  following  note  made  at  the  time  by  my  brother 
Middleton,  a  member  of  the  Court:  **24th  September,  1910. 
Affirmed  on  the  ground  that  the  Chesley  case  (Re  Schumacher 
and  Town  of  Chesley  (1910),  21  O.L.R.  522)  determines  the 
question  as  to*  the  illiterate  voters;  and,  this  question  being 
determined,  all  the  other  matters  discussed  are  immaterial.  They 
do  not  affect  a  sufficient  number  of  votes  to  change  the  result." 

On  an  appeal  from  the  Divisional  Court  to  the  Court  of 
Appeal,  the  judgment  was  affirmed:  23  O.L.R.  427.  Mr.  Jus- 
tice Garrow  in  his  judgment,  p.  435,  observes:  **Even  adopting 
the  finality  of  the  voters'  list  leaves  open  the  question  of  the 
nature  and  extent  of  the  inquiry  which  may  be  made  on  such  a 
motion  as  this,  in  the  case  of  tenants  whose  names  were  left  upon 
the  voters'  list,  although  actually  then  disqualified  by  non-resi- 
dence and  whose  disqualification  continued  down  to  the  time  of 
the  election.  .  .  Sub-section  2  of  sec.  24  of  the  Voters'  Lists  Act 
speaks  of  *  persons  who,  subsequently  to  the  list  being  certified, 
are  not  or  have  not  been  resident  .  .  .  within  the  municipal- 
ity.' This  language,  if  applicable  especially  in  addition  to  the 
'secondly'  of  sec.  86,  seems  amply  wide  enough  to  include  the 
case  of  the  persons  to  whom  I  have  referred,  as  well  as  those,  if 
any,  who,  after  the  list  was  certified,  became  disqualified  by  be- 
coming non-resident.  It  would  be  an  odd  and  wholly  illogical 
conclusion  that  the  person  who  was  actually  disqualified  when 
the  list  was  certified  should  be  in  a  better  position  than  one  who, 
properly  qualified  then,  subsequently  became  disqualified — a  re- 
sult which,  in  my  opinion,  could  not  have  been  intended,  and 
which  is  certainly  not  clearly  within  the  language  used." 

As  it  was  not  necessary  in  affirming  the  judgment  of  the  Divi- 
sional Court  to  determine  this  point,  because  not  sufficient  votes 
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to  change  the  result  would  be  affected  by  such  determination,  and 
because  the  Divisional  Court  had  expressed  no  opinion  upon  it, 
I  agree  with  the  view  of  my  brother  Riddell,  in  his  judgment 
after  the  argument  of  this  appeal  before  the  Queen's  Bench 
Divisional  Court,  ante  p.  274,  that  this  expression  of  opinion  by 
Mr.  Justice  Garrow,  who  alone  expresses  it,  was  obiter  dictum. 
The  learned  €hief  Justice  and  Mr.  Justice  Maclaren  concurred  in 
the  result  only,  and  Mr.  Justice  Magee,  in  his  written  judgment, 
does  not  deal  with  this  point. 

In  the  judgment  appealed  from,  my  brother  Middleton 
adopted  the  view  of  Mr.  Justice  Garrow  in  Re  Ellis  and  Town 
of  Renfrew,  supra,  and  held  that  the  voters'  list,  while  conclu- 
sively establishing  that  the  voter  was  a  tenant  at  the  time  of  the 
certification,  does  not  determine  this  question  of  residence,  and 
that  it  can  make  no  difference  that  the  evidence  upon  the  ques- 
tion of  residence  may  incidentally  disclose  the  fact  that  the  voter 
ought  not  to  have  been  upon  the  list  at  all. 

In  this  case  it  appeared  from  the  findings  of  the  County  Court 
Judge  upon  the  scrutiny  that  five  tenants  voted  who  were  not 
residents  of  the  municipality  at  the  time  of  the  voting ;  that  four 
of  them  were  not  residents  when  the  voters'  list  was  certified,  and 
did  not  afterwards  become  residents;  and  the  Judge  finds  that 
the  five  votes  were  illegal.  While  there  was  no  determination  of 
this  question  by  the  Divisional  Court  in  Re  Ellis  and  Town  of 
Renfrew,  it  is  equally  clear  that  in  the  Saltfleet  case,  supra,  the 
Chancellor,  in  discussing  sec.  24  of  the  Voters'  Lists  Act,  1907, 
and  the  question  of  disqualification  of  the  voter  who  became  a 
non-resident  after  the  certification  of  the  voters'  list,  at  p.  302, 
says:  **A  subsequent  change  of  residence,  which  would  dis- 
qualify, may  be  investigated  under  sub-clause  (2),  but  not  a 
subsequent  change  of  status.  If  the  farmers'  sons'  votes  struck 
off  as  non-resident,  became  so  non-resident  subsequently  to  the 
list  being  certified,  that  might  be  dealt  with  upon  proper  evi- 
dence by  the  County  Judge.  The  Judge  has,  therefore,  exceeded 
his  jurisdiction  in  going  behind  the  ballot  papers  and  the  voters' 
list  in  these  particulars,  and  he  should  be  enjoined."  Mabee,  J., 
concurred  in  this  judgment. 

This  construction  was  also  adopted  in  Re  Orangevillc  Local 
Option  By-law,  supra. 


D.C. 
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The  effect  of  the  decision  in  the  Salt  fleet  case,  in  thus  limiting 
the  inquiry,  was  not  discussed  by  Mr.  Justice  Garrow  in  his  dic- 
tum in  Re  Ellis  and  Town  of  Renfrew;  and  I  learn  from  my 
brother  Middleton  that,  upon  the  argument  in  this  matter  before 
him,  counsel  for  both  parties  assumed  that  the  Court  of  Appeal, 
in  Re  ElKs  and  Town  of  Renfrew,  overruled  on  this  point  the 
judgment  in  the  SaUfleet  case. 

Although  it  leads  to  the  incongruous  result  that,  while  the 
vote  of  tenant  A.,  who  may  have  become  a  non-resident  a  month 
or  more  before  the  list  was  certified  and  remained  a  non-resident 
until  after  the  election,  is  good,  the  vote  of  tenant  B.,  who  did  not 
become  a  non-resident  until  a  day  before  the  election,  is  bad,  and 
although  sec.  86  of  the  Municipal  Act,  1903,  requires,  inter  alia, 
as  a  qualification  of  tenant  voters,  that  they  must  have  resided 
within  the  municipality  **for  one  month  next  before  the  elec- 
tion," the  decision  in  the  Salt  fleet  case  is,  nevertheless,  binding 
upon  this  Court.  Following  it,  therefore,  it  must  be  held  that 
the  votes  of  the  four  tenants  who  were  non-resident  when  the 
list  was  certified  cannot  be  attacked  on  the  scrutiny. 

With  these  votes  held  good,  the  County  Court  Judge  must 
certify  to  the  municipality  that  the  by-law  was  carried;  and, 
while  it  would,  therefore,  be  fruitless  for  him  now  to  inquire 
how  the  ballot  of  the  one  illegal  voter  was  marked,  as  he  is  direct- 
ed to  do  by  the  judgment  appealed  from,  the  question  of  his 
right  to  do  so  is  of  sufiicient  importance  for  determination  by 
this  Court,  although  the  result  would  not  be  affected  if  he  found 
that  such  voter  had  marked  his  ballot  against  the  by-law. 

Section  200  of  the  Municipal  Act,  1903,  provides  that  ''no 
person  who  has  voted  at  an  election  shall,  in  any  legal  proceeding 
to  question  the  election  or  return,  be  required  to  state  for  whom 
he  has  voted." 

In  dealing  with  this  section,  my  brother  Middleton  took  the 
view  that  the  five  ballots  in  question  were  marked  by  persons  not 
entitled  to  vote,  and  were,  therefore,  really  not  ballots  at  all,  and 
he  thought  it  was  the  duty  of  the  County  Court  Judge  to  elimin- 
ate from  the  real  votes  the  spurious  ballots  mingled  with  the 
true,  by  the  inadvertent  admission  to  the  polling  booth  of  those 
not  entitled  to  exercise  their  franchise ;  and,  at  p.  601,  23  O.L.R., 
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proceeds:  '* These  five  men  were  not  voters;  they  did  not  vote;  ^•^• 
they  are  not  within  the  protection  of  the  Act.  As  strangers  and  ^^^^ 
interlopers,  they  have  placed  in  the  ballot  box  a  paper  which  Re 

interferes  with  the  counting  of  the  true  votes,  and,  so  that  the       lorne 
result  may  be  ascertained,  they  are  now  asked  how  this  was     Scbutiwy. 
marked,  so  that  the  consequences  of  their  attempt  to  pose  as      T««t«i.j. 
having  a  qualification  they  did  not  possess  may  be  destroyed, 
and  the  will  of  the  electorate,  as  manifested  by  the  genuine 
votes,  may  be  ascertained.    This  general  provision  may  also  be 
read  as  subject  to  the  requirements  of  sec.  371,  which,  upon  the 
scrutiny,  it  seems  to  me,  not  only  permits  but  compels  the  Judge 
to  ascertain  how  the  result  was  affected  by  the  unauthorised 
vote." 

"With  the  greatest  possible  respect  for  the  opinion  of  my 
learned  brother,  I  am  unable  to  adopt  it  in  this  case,  because  I 
think  it  is  precluded  by  authority. 

Until  the  abolition  of  the  numbered  ballot  in  the  Ontario 
Election  Act,  the  Court,  upon  a  scrutiny,  could  trace  the  ballot  of 
an  illegal  voter  for  the  purpose  of  ascertaining  how  it  was 
marked.  But  in  Re  Lincoln  Election  Petition,  4  A.R.  206, 
the  ballots  of  alleged  illegal  voters,  with  others,  had  been  stolen, 
so  it  was  impossible  to  ascertain  how  they  were  marked,  except  by 
evidence  of  the  persons  who  had  marked  them.  The  learned 
Chief  Justice  of  Ontario,  in  delivering  the  judgment  of  the 
Court,  at  p.  210,  says:  ** Again,  by  sec.  115  it  is  expressly  stated 
that  no  person  who  has  voted  at  an  election  shall,  in  any  legal 
proceeding  to  question  the  election  or  return,  be  required  to 
state  for  whom  he  has  voted.  Although  this  does  not  in  express 
terms  extend  to  the  case  of  the  voter  voluntarily  tendering  him- 
self as  a  witness,  it  is  obvious  that  even  in  that  case  he  must  be 
subject  to  cross-examination.  We  think  that  this  section  should, 
in  furtherance  of  the  objects  of  the  Act,  be  construed  as  abso- 
lutely exclusive  of  such  testimony."  Again,  at  p.  212,  the 
learned  Chief  Justice  says:  ''Where  it  is  sought  to  diminish  the 
majority  of  the  respondent  by  a  vote,  two  things  must  be  proved : 
firstly,  that  the  voter  had  no  vote;  and  secondly,  that  he  as- 
sumed to  vote  for  the  respondent.  In.the  case  put,  the  second  is 
incapable  of  proof,  and  the  petitioner  therefore  fails  to  prove 
that  the  vote  was  cast  for  Rykert  and  not  for  Neelon." 
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In  the  Haldimand  Dominion  Election  Case,  1  Ont.  Elec.  Gas. 
529,  which  was  under  the  Dominion  Election  Act,  where,  as  in 
the  present  Municipal  Act,  the  ballot  was  not  numbered  and 
could  not  be  traced.  Strong,  J.,  at  p.  547,  says:  ''Nothing  could 
be  made  of  this  charge  without  admitting  the  evidence  of  voters 
to  shew  how  they  voted.  This,  I  hold,  cannot  be  done.  To  do 
so  would,  in  my  opinion,  be  a  direct  violation  of  the  Act  which 
requires  secrecy.  Section  7  of  the  Dominion  Elections  Act 
enacts:  *No  person  who  has  voted  at  an  election  shall,  in  any 
legal  proceeding  questioning  the  election  or  return,  be  required 
to  state  for  whom  he  voted. '  It  is  no  answer  to  this  to  say  that 
secrecy  is  imposed  for  the  benefit  of  the  voter  and  that  he  can 
waive  it,  for  I  hold  secrecy  to  be  imposed  as  an  absolute  rule  of 
public  policy,  and  that  it  cannot  be  waived." 

Following  these  decisions,  in  Rex  ex  rel.  Ivisan  v.  Irwin,  4 
O.L.R.  192,  the  late  Mr.  Justice  MacMahon,  on  an  appeal  in  a 
quo  warranto  proceeding  under  the  Municipal  Act,  held  that  the 
provision  of  sec.  200  of  the  Municipal  Act  must  be  construed  in 
furtherance  of  the  object  of  the  Act  as  absolutely  excluding  evi- 
dence to  shew  how  the  ballot  was  marked. 

The  last  judicial  pronouncement  on  the  question  is  by  the 
learned  Chief  Justice  of  the  Common  Pleas  in  Re  Orangeville 
Local  Option  By-law,  20  O.L.R.  476,  where,  at  p.  477,  he  says: 
*'It  is  clear,  I  think,  that  the  Judge  had  no  authority  to  require 
any  person  who  voted  to  state  for  whom  he  voted.  Section  200 
of  the  Consolidated  Municipal  Act,  1903,  which,  by  sec.  351  is 
made  applicable  to  voting  on  by-laws,  forbids  that  being  done, 
and  the  other  provisions  as  to  secrecy  of  proceedings,  sees.  198 
and  199,  shew  how  careful  the  Legislature  has  been  to  keep  the 
secrecy  of  the  ballot  inviolate." 

It  is  to  be  observed  that  the  language  of  sec.  200  is,  that  **no 
person"  who  has  voted,  etc.,  not  that  **no  voter,"  etc.;  so  that  it 
follows  that  such  person,'  if  his  name  was  on  the  list,  is  clearly 
protected  if  he  actually  voted,  although  he  may  not  have  had  a 
legal  right  to  vote. 

The  appeal  must,  therefore,  be  allowed,  and  the  order 
amended  by  striking  out,  in  the  first  paragraph,  all  the  words 
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after  ** qualified  voters  voting  thereon,"  and  by  striking  out  the 
second  and  third  paragraphs;  and  I  think  there  should  be  no 
costs  either  here  or  below. 

Clute,  J. : — ^An  appeal  from  the  judgment  of  Middleton,  J., 
23  O.L.R.  598.  A  local  option  by-law  was  submitted  to  the 
electors  of  West  Lome  on  the  2nd  January,  1911,  with  the  result 
that  141  votes,  good  and  bad,  were  cast  for  the  by-law,  and  92 
against  it.    The  by-law  was  apparently  carried. 

On  a  recount  before  the  County  Court  Judge,  one  rejected 
ballot  was  held  good,  making  142  for  and  92  against  the  by-law. 

The  learned  Judge  then  proceeded  to  take  evidence  and  found 
that  five  votes  were  illegally  cast  at  said  election,  by  reason  of 
five  tenants  having  voted  who  had  not  resided  within  the  muni- 
cipality for  one  month  before  the  election.  He  then  proceeds: 
**I  must  deduct  5  from  the  votes  polled  in  favour  of  the  by-law, 
142.  This  reduces  the  vote  to  be  counted  by  me  in  favour  of  the 
by-law  to  137.  I,  therefore,  find  that  the  by-law  has  not  been 
approved  by  three-fifths  of  the  qualified  voters  voting  thereon, 
pursuant  to  sec.  369  of  the  Municipal  Act,  1903." 

A  motion  was  then  made  by  McPherson,  an  elector  of  the 
village  of  West  Lome,  for  an  order  prohibiting  the  learned 
Judge  from  certifying  to  the  council  that  the  by-law  had  not 
been  approved  by  three-fifths  of  the  qualified  voters  voting 
thereon,  until  he  had  made  inquiry  and  ascertained  how  the 
ballots  cast  by  the  five  tenants  were  marked,  and  for  an  order 
directing  the  learned  Judge  to  enter  upon  the  said  inquiry. 

The  motion  was  heard  by  Middleton,  J.,  who  made  an  order 
prohibiting  the  learned  Judge  from  certifying  that  the  by-law 
had  not  been  approved  by  three-fifths  of  the  qualified  voters 
voting  therein,  until  he  made  inquiry  as  to  how  the  five  tenants 
had  voted,  and  directing  him  to  enter  upon  such  inquiry  to 
ascertain  the  facts.     The  present  appeal  is  from  that  order. 

The  appeal  was  heard  by  the  King^s  Bench  Division;  but, 
owing  to  a  difference  of  opinion,  as  reported  ante  p.  268,  no 
judgment,  it  is  said,  could  be  entered ;  and  it  was  suggested  by 
thdt  Court  that  the  appeal  should  ])e  reargued  before  another 
Division. 
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D.O.  The  broad  ground  taken  by  the  appellant  in  his  notice  of 

^^^^         motion  is,  that,  under  the  provisions  of  sec.  200  of  the  Municipal 

Re  Act,  1903,  no  person  who  has  voted  at  an  election  shall,  in  any 

LoBWB       ^®^^^  proceeding  to  question  the  election  or  return,  be  required 

ScBUTiirr.     to  state  for  whom  or  how  he  voted. 

Gluts,  J.  The  respondent,  McPherson,  also  gave  notice  that,  on  the 

hearing  of  the  appeal,  he  would  contend  that  the  order  in  appeal 

of  Middleton,  J.,  ought  to  be  varied  by  prohibiting  the  County 

Court  Judge  from  entering  upon  an  inquiry  as  to  the  right  to 

vote  of  the  five  persons  (tenants)  in  the  order  mentioned,  and 

from  making  any  deductions  from  the  votes  cast  in  favour  of 

the  by-law  by  reason  of  said  persons  having  voted,  and  from 

certifying  to  the  council  that  the  said  by-law  had  not  been 

approved  by  three-fifths  of  the  qualified  voters,  on  the  ground 

that  the  voters'  list  is  final  and  conclusive,  and  that  the  learned 

Judge  had  no  jurisdiction  to  investigate  the  right  to  vote  of 

those  appearing  in  the  list. 

On  the  argument,  this  Court  ruled  that  the  whole  question 
was  open  on  this  appeal. 

The  persons  entitled  to  vote  on  the  by-law  in  question  are 
the  '* electors''  referred  to  in  R.S.O.  1897,  ch.  245,  sec.  141,  and 
those  qualified  to  vote  at  a  municipal  election  are  defined  by 
sec.  86  of  the  Municipal  Act,  1903,  which  includes  tenants,  resi- 
dents of  the  municipality  who  have  resided  therein  for  one 
month  next  before  the  election.  The  voters'  list  to  be  used,  under 
sec.  148  of  the  Municipal  Act,  is  to  be  taken  from  the  list  pre- 
pared under  the  Voters'  Lists  Act,  1907.  Section  24  of  the  last 
named  Act  is  in  part  as  follows: — 

''24.  The  certified  list  shall,  upon  a  scrutiny,  under  the 

Ontario  Election  Act,  or  the  Municipal  Act,  be  final  and  con- 

* 

elusive  evidence  that  all  persons  named  therein,  and  no  others, 
were  qualified  to  vote  at  any  election  at  which  such  list  was,  or 
was  the  proper  list  to  be  used ;  except    .    .    . 

'*2.  Persons  who,  subsequently  to  the  list  being  certified,  are 
not  or  have  not  been  resident  either  within  the  municipality  to 
which  the  list  relates,  or  within  the  electoral  district  for  which 
the  election  is  held,  and  who  by  reason  thereof  are,  under  the 
provisions  of  the  Ontario  Election  Act,  disentitled  to  vote." 
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The  exception  above  mentioned  has  reference,  in  my  opinion, 
to  a  change  of  residence  after  the  list  is  certified.    This  change 
did  not  in  fact  take  place  in  respect  of  four  of  the  votes  sought       _^ 
to  be  struck  off;  and,  inasmuch  as  such  persons'  names  were       Lobns 
upon  the  certified  list  at  the  time  of  the  election,  they  had,  in     ^^"*"'^' 
my  opinion,  a  right  to  vote,  although  then  non-resident.    The       ot»t».J« 
Act  contemplates,  I  think,  a  change  subsequent  to  the  list  being 
certified;  and,  no  change  having  taken  place,  the  vote  cast  by 
him  is  good. 

For  the  reasons  given  by  Riddell,  J.,  on  the  appeal  of  this 
case  to  the  Queen's  Bench  Division,  as  reported  ante  p.  274,  I 
do  not  think  I  am  bound  to  give  effect  to  the  expression  of 
opinion  by  Garrow,  J.A.,  in  Re  ElUs  and  Town  of  Renfrew,  23 
O.L.R.  at  p.  435,  whose  view  was  followed  by  Middleton,  J.,  in 
the  present  case.  When  it  is  once  conceded  that  the  certified  list 
is  final,  unless  a  case  can  be  brought  within  exception  2,  it  seems 
to  me  clear  that  the  Court  ought  not  to  go  behind  the  list  be- 
cause during  an  investigation  it  incidentally  appears  that  the 
name  of  a  voter  had  been  improperly  left  upon  the  certified  list. 

The  vote  then  should  stand :  for  the  by-law,  142 ;  against,  92 : 
aggregate,  234;  deduct  1;  leaving  233;  three-fifths  of  which  is 
139  4/5,  suflScient  to  carry  the  by-law. 

With  deference,  I  think  that  the  appeal  should  be  allowed, 
and  the  order  of  Middleton,  J.,  varied  by  striking  out  all  the 
words  after  ''qualified  voters  voting  thereon,"  in  the  first  para- 
graph, and  by  striking  out  the  second  and  third  paragraphs 
thereof,  and  there  should  be  no  costs  here  or  below  to  either 
party. 

MuLOCK,  C.J.: — I  agree. 

Appeal  allowed. 
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1011  Re  Robertson  and  Defoe. 

Dec  23.  Vendor  and  Purchaser — Contract  for  Sale  of  Land — Building  Restrictions 
— Covenant — Construction — **Detached  House" — Use  for  "Residential 
Purposes** — Purposes  of  "Trade" — Apartment  House — Letting  in  Suites 
— Nuisance. 

The  vendor's  title  was  derived  through  a  conveyance  whicli  contained  a 
covenant  on  the  part  of  the  grantees  that  every  residence  erected  on  the 
land  should  be  a  detached  house,  that  the  land  should  be  used  for  resi- 
dential purposes  only,  and  that  no  building  erected  on  any  part  of  the 
land  should  be  used  for  the  purposes  of  any  profession,  business,  trade, 
or  employment,  save  and  except  that  of  a  duly  qualified  physician  or 
dentist,  or  for  any  other  purpose  whatsoever  which  might  be  deemed 
a  nuisance.  By  the  terms  of  the  vendor's  contract  of  sale,  the  land 
was  to  be  subject  to  certain  building  restrictions,  in  part  as  follows: 
"No  attached  or  semi-detached  house  shall  be  permitted,  and  one  de- 
tached three-suite  dwelling-house,  and  no  more  ....  No  such 
building  .  .  .  shall  be  used  ...  for  the  purpose  of  any  profes- 
sion (save  of  a  duly  qualified  doctor  or  dentist),  business,  trade,  or 
employment,  or  for  any  purpose  which  might  be  deemed  a  nuisance,  but 
may  be  only  used  for  residential  purposes."  A  "detached  three-suite 
dwelling-house"  was  understood  to  mean,  a  detached  dwelling-house 
divided  into  three  suites  of  apartments,  each  of  which  was  to  be  separ- 
ately let  and  occupied,  with  but  one  front  door  and  a  common  entrance 
and  staircase  leading  to  the  suites: — 

Held,  upon  an  application  by  the  purchaser  under  the  Vendors  and  Pur- 
chasers Act,  that  the  use  of  auch  a  house  by  letting  it  in  suites  for 
separate  occupation  could  not  be  deemed  a  nuisance. 

2.  That,  in  order  to  ascertain  the  scope  and  effect  of  the  covenant,  regard 
was  to  be  had  to  the  object  w^hich  it  was  designed  to  accomplish;  and 
the  language  used  was  to  be  read  in  an  ordinary  or  popular,  and  not 
in  a  legal  and  technical,  sense. 

3.  That  the  use  of  the  house  for  the  purpose  for  which  it  was  designed, 
would  be  a  use  for  residential  purposes,  and  not  for  the  purpose  of  a 
'business  or  trade,  within  the  meaning  of  the  covenant.  Letting  the 
suites  separately  would  not  be  carrying  on  a  trade. 

4.  That  the  dwelling-house  which  the  purchaser  was  to  be  permitted  to 
erect  would  constitute  one  residence  only — ^a  detached  house — and  none 
(the  less  so  because  the  suites  into  which  it  was  to  be  divided  were  to  be 
separately  let  and  separately  occupied. 

Held,  therefore,  that  neither  the  erection  of  the  proposed  three-suite  dwell- 
ing-house nor  its  use  for  the  purposes  for  which  it  was  designed  would 
constitute  a  breach  of  the  covenant. 

Review  of  the  authorities. 

Rogers  v.  Hosegood,  [1900]   2  Ch.  388,  specially  considered  and  explained. 

MonoN  by  the  purchaser,  under  the  Vendors  and  Purchasers 
Act,  with  respect  to  his  objections  to  and  requisitions  on  the  title 
to  land  which  was  the  subject  of  a  contract  of  purchase  and  sale. 

November  20.    The  motion  was  heard  by  Meredith,  C.J. 
C.P.,  in  the  Weekly  Court  at  Toronto. 
F.  J.  Dunbar,  for  the  purchaser. 
R,  D,  Hume,  for  the  vendor. 
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December  23.  Meredith,  C.J. : — The  vendor's  title  is  derived 
through  a  conveyance  from  the  Hallam  estate  to  the  Provident 
Investment  Company  Limited,  which  contains  a  covenant  on 
the  part  of  the  grantees  that  every  residence  erected  on  the  land 
shall  be  a  detached  house,  that  the  land  shall  be  used  for  residen- 
tial purposes  only,  and  that  no  building  erected  on  any  part  of 
the  land  shall  be  used  for  the  purposes  of  any  profession,  business, 
trade,  or  employment,  save  and  except  that  of  a  duly  qualified 
physician  or  dentist,  or  for  any  other  purpose  whatsoever  which 
might  be  deemed  a  nuisance. 

By  the  terms  of  the  contract  of  sale  between  the  vendor  and 
the  purchaser,  the  land  is  subject  to  Certain  building  restrictions, 
which  are  to  remain  in  force  for  twenty-five  years  from  the  1st 
April,  1910.  These  restrictions,  so  far  as  they  are  material  to 
the  present  inquiry,  are  that: — 

"  (1)  No  attached  or  semi-detached  house  shall  be  permitted, 
and  one  detached  three-suite  dwelling-house,  and  no  more,  and 
not  more  than  three  storeys  in  height,  with  or  without  suitable 
coach  houses,  outhouses,  and  stabling,  .  .  may  be  erected  and 
standing  at  any  one  time  on  any  one  parcel  of  land  having  at  least 
fifty-eight  feet  of  frontage.     ... 

"(2)  No  such  building  or  the  land  appurtenant  thereto 
shall  be  used  during  said  period  for  the  purpose  of  any  profes- 
sion (save  of  a  duly  qualified  doctor  or  dentist),  business,  trade, 
sport,  or  employment,  or  for  any  purpose  which  might  be  deemed 
a  nuisance,  but  may  be  only  used  for  residential  purposes." 

There  is  nothing  in  the  material  before  me  to  indicate  what 
is  meant  by  "detached  three-suite  dwelling-house,"  but  my 
imderstanding,  as  gathered  from  the  statements  of  counsel,  is, 
that  what  is  intended  is  a  detached  dwelling-house  divided  into 
three  suites  of  apartments,  each  of  which  is  to  be  separately  let 
and  occupied,  and  that  there  is  to  be  but  one  front  door  and  a 
common  entrance  and  staircase  leading  to  the  suites. 

The  purchaser's  principal  objection  is,  that  the  erection  of 
this  three-suite  dwelling-house  would  constitute  a  breach  of  the 
covenant  in  the  conveyance  to  the  Provident  Investment  Com- 
pany Limited,  that  every  residence  shall  be  a  detached  house; 
and  it  is  also  objected  that  such  a  house  would  be  used  for  the 
purpose  of  a  trade  or  business;  and  that  this  use  would,  therefore. 
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constitute  a  breach  of  the  covenant  ''  that  no  building  erected 
on  .  .  .  the  land  shall  be  used  for  the  purposes  of  any  prof ession^ 
business,  trade,  .  .  •"  It  was  also,  though  but  faintly,  argued 
that  the  use  of  the  house  by  letting  it  in  suites  for  separate  occu- 
pation would  or  might  be  a  breach  of  the  covenant  that  no  building 
erected  on  the  land  should  be  used  ''for  any  other  purpose  .  . 
which  might  be  deemed  a  nuisance." 

In  my  opinion,  this  last  objection  is  not  well  founded.  I 
cannot  imagine  how  the  occupation  of  the  three  suites  as  separate 
residences  could  possibly  in  itself  be  deemed  a  nuisance;  and,  if 
any  of  the  suites  was  so  occupied  as  to  constitute  a  nuisance,  the 
nuisance  would  not  be  caused  by  anything  which  the  purchaser 
is  permitted  to  do;  and,  besides,  among  the  vendor's  restrictions 
is  one  at  least  as  wide  as  that  to  which  the  covenant  extends, 
as  to  using  the  building  for  any  purpose  that  might  be  deemed  a 
nuisance.    See  Harrison  v.  Good  (1871),  L.R.  11  Eq.  338. 

In  order  to  ascertain  the  scope  and  effect  of  the  covenants 
of  the  Provident  Investment  Company,  regard  must  be  had  to 
the  object  which  they  were  designed  to  accomplish:  Ex  p. 
BreuU,  In  re  Bowie  (1880),  16  Ch.  D.  484;  and  the  language  used  is 
to  be  read  in  ''an  ordinary  or  popular,  and  not  in  a  legal  and 
technical,  sense:"  per  Collins,  L.J.,  Rogers  v.  Hosegood,  [19001 
2  Ch.  388,  409. 

I  have  no  doubt  that  the  use  of  the  three-suite  dwelling-house 
for  the  purpose  for  which  it  is  designed  would  be  a  use  for  resi- 
dential purposes,  and  not  for  the  purpose  of  a  business  or  trade^ 
within  the  meaning  of  the  covenants. 

There  are  some  observations  of  Farwell,  J.,  in  Rogers  v.  Hose- 
good,  [1900]  2  Ch.  388,  394,  indicating  that,  in  his  opinion,  if  a 
large  building  which  is  to  be  used  as  thirty  or  forty  separate 
residential  flats  could  be  regarded  as  a  private  residence,  the 
owner  would  be  carr3dng  on  the  trade  of  letting  apartments. 
It  may  be  that  he  was  of  that  opinion  because  of  the  large  number 
of  separate  flats;  but,  however  that  may  be,  I  am,  with  great 
respect,  of  a  contrary  opinion.  It  would  be  rather  a  surprise 
to  an  owner  of  houses  who  lets  them  to  tenants  to  be  told  that  he 
was  carrying  on  the  trade  of  letting  houses;  and,  if  such  a  person 
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does  not  carry  on  that  trade,  I  do  not  see  how  the  case  is  differed 
where,  instead  of  letting  separate  houses,  he  lets  separate  flats 
in  one  house. 

I  have  had  more  difficulty  in  reaching  a  conclusion  as  to 
whether  or  not  the  erection  of  a  three-suite  dwelling-house, 
where  the  suites  are  intended  to  be  separately  let  and  separately 
occupied,  would  not  constitute  a  breach  of  the  covenant  that 
every  residence  erected  on  the  land  shall  be  a  detached  house; 
but  my  conclusion  is,  that  it  would  not. 

The  cases  draw  a  distinction  between  a  covenant  of  this 
nature,  which  deals  only  with  the  character  of  the  physical 
structure  which  is  prohibited,  and  one  which  deals  with  the  internal 
arrangement  of  the  structure  or  the  purpose  for  which  it  is  used; 
but  the  line  of  demarcation  between  the  two  classes  of  covenants 
is  not  well  defined. 

In  Attorney-General  v.  Mutual  Tontine  Westminster  Chambers 
Association  (1876),  1  Ex.  D.  469,  the  question  was  as  to  the 
liability  of  the  owner  of  a  house  to  inhabited  house  duty;  and 
Sir  George  Jessel,  M.R.,  said  (p.  475):  "There  are  seven  blocks 
of  buildings  in  Victoria  street  built  by  the  appellants,  the  West- 
minster Chambers  Association.  They  differed  slightly,  no  doubt, 
from  ordinary  inhabited  dwelling-houses,  but  not  materially; 
because  externally  they  are  exactly  like  seven  ordinary  dwelling- 
houses  built  on  to  the  street  with  ordinary  windows,  roofs,  &c.; 
but  internally  they  are  divided  into  separate  tenements  or  suites 
of  apartments  in  such  a  way  that  each  has,  so  to  say,  its  own 
door,  cutting  it  off  from  all  the  other  tenements  or  suites.  That 
is  the  substantial  distinction;  each  set  of  apartments  is,  so  far  as 
possible,  self-contained,  and  has  all  the  necessary  conveniences 
to  enable  people  to  take  it  as  a  place  of  business.  Except  for  its 
si^e,  and  except  for  this  peculiarity,  as  to  each  landing  having 
only  one  door,  or  one  door  in  each  set  of  apartments,  the  block 
does  not  differ  from  an  ordinary  building.  Then  how  would  you 
describe  each  one  of  those  seven  buildings?  There  cannot  be  a 
doubt  that  you  would  call  each  a  house.  It  was  not  denied  before 
us,  nor  does  it  seem  to  have  been  denied  in  the  Court  below, 
that  both  the  ordinary  and  the  legal  meaning  of  the  word  ^house' 
would  comprise  the  building  in  question.  Therefore,  whether 
20 — xrv,  o.Lji. 
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we  look  at  the  word  as  in  common  use  in  the  English  language 
ojs  in  legal  documents,  there  is  no  doubt  as  to  its  being  a  term 
which  would  properly  describe  each  of  these  seven  buildings." 
In  Yorkshire  Insurance  Co.  v.  Clayton  (1881),  8  Q.B.D.  421, 
424,  the  same  learned  Judge  said:  "Formerly  houses  were  built 
so  that  each  house  occupied  a  separate  site,  but  in  modem  times 
a  practice  has  grown  up  of  putting  separate  houses  one  above  the 
other.  They  are  built  in  separate  flats  or  storeys,  but  for  all 
legal  and  ordinary  purposes  they  are  separate  houses.  Each  is 
separately  let  and  separately  occupied,  and  has  no  connection 
with  those  above  or  below,  except  in  so  far  as  it  may  derive 
support  from  those  below  instead  of  from  the  ground,  as  in  the 
case  of  ordinary  houses."  In  that  case  the  house  had  one  entrance 
into  the  street,  and  the  rooms  in  it  opened  on  a  hall,  passages,  and 
staircase,  common  to  all  the  tenants.  Some  of  the  rooms  on  the 
groimd  floor  were  occupied  by  the  landlords  as  offices,  and  the 
remainder,  and  the  rooms  on  the  first  floor,  were  let  to  tenants 
who  occupied  them  as  offices.  The  rooms  on  the  second  floor 
were  occupied  partly  by  tenants  who  resided,  and  the  remainder  by 
a  care-taker  and  his  wife,  who  acted  as  servants  to  the  residents, 
and  cleaned  the  portion  occupied  by  the  lessors  as  offices  or  let 
oflf;  and  the  question  for  decision  was,  whether  or  not  the  house 
was  divided  into  and  let  in  different  tenements,  within  the  meaning 
of  sec.  13  of  41  Vict.  ch.  15,  which  provides  that  where  a  house 
being  one  property  is  divided  into  and  let  in  different  tenements, 
and  any  of  such  tenements  are  occupied  solely  for  the  purpose 
of  any  trade  or  business  or  of  any  profession  or  calling  by  which 
the  occupier  seeks  a  livelihood  or. profit,  or  are  unoccupied,  in- 
habited house  duty  is  to  be  assessed  as  if  the  house  comprised 
only  the  tenements  other  than  those  so  occupied  or  unoccupied; 
and  a  house  or  tenement  occupied  solely  as  aforesaid  is  exempt, 
although  a  servant  or  other  person  may  dwell  in  such  house  or 
tenement  for  the  protection  thereof;  and  it  was  held  that  the 
exemption  applied  to  houses  let  in  separate  and  distinct  tene- 
ments each  complete  in  itself,  and  not  to  rooms  in  a  house.  Brett, 
L.J.,was  of  opinion  that  the  words  "shall  be  divided  into  different 
tenements"  meant  "where  the  tenement  which  is  part  of  the  house 
is  so  structurally  arranged  that  it  may  be  used  or  actually  occupied, 
as  people  in  ordinary  parlance  would  say,  as  a  man's  own  house. 
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office,  shop,  or  warehouse:''  pp.  425,  426.  Cotton,  L.J.,  was  of 
opinion  that  the  words  of  the  section  were  not  "satisfied  by  a 
house  being  let  in  separate  holdmgs  without  structural  division," 
and  that  it  was  sufficient  for  the  decision  of  the  case  to  say  that 
"here  there  is  no  division  of  the  house  at  all,  except  that  which 
exists  in  all  houses  which  have  different  floors  and  separate  rooms:" 
p.  427. 

In  Grant  v.  Langston,  [1900]  A.C.  383,  the  question  arose  on 
sub-sec.  2  of  sec.  13  of  the  Customs  and  Inland  Revenue  Act, 
1878,  which  provides  that  "every  house  or  tenement  which  is 
occupied  solely  for  the  purposes  of  any  trade  or  business  or  of 
any  profession  6r  calling  by  which  the  occupier  seeks  a  livelihood 
or  profit,  shall  be  exempted  from  the  duties"  (i.e.,  on  inhabited 
houses).  The  building  in  question  was  of  two  storeys  under  one 
roof.  The  ground-floor  was  occupied  by  the  appellant  to  carry 
on  the  trade  of  a  licensed  retailer  of  spirits,  and  was  numbered 
49.  Bath  street.  The  upper  storey  was  occupied  by  the  appellant 
as  his  dwelling-house,  and  was  numbered  47,  Bath  street.  Access 
to  the  dwelling-house  was  by  a  door  opening  from  the  public 
street  and  by  a  staircase  from  that  door  which  led  up  to  the  upper 
storey.  Access  to  the  public-house  was  by  a  different  door,  also 
opening  from  the  street;  and  there  was  no  internal  communica- 
tion between  the  dwelling-house  upon  the  upper  storey  and  the 
public-house  on  the  ground-floor.  The  question  was,  whether  or 
not  the  public-house  was  exempt  from  inhabited  house  duty; 
and  it  was  held  that  it  was.  Lord  Brampton,  p.  399,  said:  "The 
premises  the  subject  of  the  assessment  now  in  question  consist 
of  a  building  facing  Bath  street,  Portobello,  of  two  storeys  in 
height,  one  above,  and  supported  by  the  other,  the  lower  one  rest- 
ing upon  the  earth.  One  roof  covers  the  whole  building,  but 
each  storey  is  so  constructurally  composed  and  arranged  for 
permanent  occupation  by  a  separate  occupier  that  there  is  no 
internal  communication  of  any  kind  between  the  two  storeys, 
nor  any  common  staircase  or  access  to  or  from  the  street,  or  from 
any  part  of  the  outside  of  the  premises,  each  having  a  separate 
entrance  or  entrances  therefrom.  In  short,  it  would  be  impossible 
to  erect  two  separate  houses  under  one  roof,  or  to  divide  one 
building  into  two  distinct  and  separate  houses,  more  completely 
than  has  been  accomplished  in  the  building  now  under  consid- 
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eration.  Indeed,  before  the  appellant  opened  the  lower  house 
or  storey  as  a  public-house,  it  was  let  to  a  separate  tenant,  the 
appellant  occupyii^  only  the  upper  house  or  storey  as  he  does 
now.  No  person  resides  in  the  licensed  premises.  In  law  I  think 
that  each  of  these  storeys  constitutes  a  distinct  and  separate 
house,  each  of  which  if  inhabited  as  a  dwelling  should  be  separ- 
ately assessed  to  the  duty  imposed  by  the  statute,  but  neither  of 
which  could  be  legally  so  assessed  unless  so  used.  They  are  not 
the  less  two  houses  because  they  are  both  owned  and  occupied 
by  one  and  the  same  person;*'  and  the  learned  Law  Lord  cited 
with  approval  the  statement  of  Sir  George  Jessel  in  Yorkshire 
Imurance^  Co.  v.  Clayton  which  I  have  quoted.    * 

In  Kimber  v.  Admana,  [1900]  1  Ch.  412,  the  question  was  as 
to  the  meaning  of  the  word  "house"  in  a  covenant  not  to  erect 
more  than  a  certain  number  of  houses,  and  it  was  held  by  Cozens- 
Hardy,  J.,  and  by  the  Court  of  Appeal,  that  a  building  containing 
several  residential  flats  constitutes  only  one  house  within  the 
meaning  of  the  covenant,  there  being  no  context  to  cut  down  or 
alter  the  popular  interpretation  of  the  word  "house."  Cozens- 
Hardy,  J.,  referred  with  approval  to  what  was  said  by  Sir  George 
Jessel,  M.R.,  in  Attorney-General  v.  Muttud  Tontine  Westminster 
Chambers  AssodaJtion,  Lindley,  M.R.,  in  the  Court  of  Appeal, 
said  (p.  415) :  "A  property  was  sold  in  lots  according  to  a  plan 
for  building  purposes,  and  each  lot  was  subject  to  a  covenant 
that  not  more  than  one  house  should  be  built  upon  it.  What 
does  that  mean?  Does  it  refer  to  the  mode  in  which  the  building 
to  be  erected  is  to  be  subdivided  or  let,  or  does  it  refer  to  the 
aggregate  of  the  rooms  or  whatever  the  contents  of  the  building 
may  consist  of?  I  think  that  the  latter  is  the  meaning.  The 
house  is  the  whole  amalgamation.  We  know,  of  course,  that  a 
portion  of  a  house  may  for  some  purposes,  such,  for  example,  as 
rating  and  franchise,  be  a  house;  but  when  the  word  is  used  in 
connection  with  a  covenant  of  this  description,  I  cannot  agree 
that  that  is  the  meaning.  It  applies,  not  to  the  interior  portions 
of  the  building,  but  to  the  whole  building."  Vaughan  Williams, 
L.J.,  said  (p.  416):  "I  assent  to  the  ai^ument  in  support  of  the 
appeal  to  this  extent:  that  I  think  one  must,  in  construing  this 
restrictive  covenant,  ask  oneself  what  was  the  object  of  the  cove- 
nant, and  if  I  found  myself  in  such  a  position  that  I  could  see  no 
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object  in  the  oovenant  if  it  was  simply  limited  to  the  bricks  and 
mortar  erection,  I  should  have  been  disposed  to  put  upon  the 
word  'house'  a  meaning  which  would  cover  the  user  of  the  house 
as  distinguished  from  the  physical  erection.  But  I  do  not  find 
myself  in  that  position,  and  I  do  not  think  that  any  one  who  is 
familiar  with  building  estates  in  London  would  have  any  diffi- 
culty in  ascertaining  the  object  of  this  covenant,  if  we  construe 
it  as  a  covenant  in  which  the  word  'house'  means  the  physical 
erection  and  not  the  interior  arrangement.'' 

In  Rogers  v.  Hosegood,  [1900]  2  Ch.  388,  which  was  decided 
by  Farwell,  J.,  before  Kimber  v.  Admans  was  heard  by  Cozens- 
Hardy,  J.,  but  was  decided  by  the  Court  of  Appeal  after  the 
latter  case  was  decided  by  that  Court,  one  of  the  covenants  was, 
that  no  more  than  one  messuage  or  dwelling-house,  with  such 
suitable  outhouses  and  stabling  (if  any)  as  it  might  be  thought 
fit  to  erect  in  connection  therewith,  should  at  any  one  time  be 
erected  or  be  standing  on  the  Thomey  House  plot,  and  that 
such  messuage  should  be  adapted  for  and  used  as  and  for  a  private 
residence  only,  and  that  no  trade  or  business  should  at  any  time 
be  carried  on  in  or  upon  that  plot;  and  the  other  covenant  was, 
that  the  messuage  and  buildings  to  be  erected  upon  an  adjoining 
plot  should  be  adapted  for  and  used  as  and  for  a  private  residence, 
and  necessary  outbuildings  and  stables,  only,  and  that  no  trade  or 
business  should  at  any  time  be  carried  on  in  or  upon  that  plot. 
The  buildings  which  the  defendant  proposed  to  erect  on  these 
plots  were  to  contain  from  thirty  to  forty  flats,  eight  on  each 
floor;  there  was  to  be  only  one  front  entrance,  divided  into  two 
portions  for  the  purposes  of  support;  this  entrance  was  to  open 
into  a  corridor  leading  into  a  lighted  hall  in  the  centre  of  the 
building.  This  hall  would  be  open  to  the  sky,  but  would  be  sur- 
rounded by  a  colonnade,  so  as  to  enable  the  occupants  of  flats 
on  the  further  side  to  pass  into  the  street  dry-shod.  The  entrance 
would  not  admit  of  carriages  passing  into  the  lighting  hall.  There 
was  also  to  be  a  back  entrance  and  a  tradesmen's  entrance.  Each 
flat  was  to  be  self-contained,  to  have  its  own  front  door,  opening 
either  on  to  the  central  court  or  on  to  the  corridor  leading  to  it, 
or,  in  the  case  of  the  first  and  upper  floors,  on  to  corridors  com- 
municating by  lifts  and  staircases  with  the  lighting  hall;  and  it 
was  not  proposed  that  any  flat  should  open  directly  into  the 
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street.  Farwell,  J.,  held  that  a  flat  such  as  proposed  was  not 
one  messuage  or  dwelling-house,  but  several,  and  said  that  he 
could  not  see  any  substantial  difference  for  the  purposes  of  the 
covenant  between  a  terrace  of  adjoinii^  residences  separated 
from  one  another  vertically  and  a  pile  of  residences  separated  from 
one  another  horizontally;  and  he  expressed  the  opinion  that  a 
large  building  which  is  to  be  used  as  thirty  or  forty  separate 
residential  flats  does  not  answer  the  description  of  a  messuage  to 
be  used  as  and  for  a  private  residence.  The  Court  of  Appeal, 
Colhns,  L.J.y  delivering  the  judgment  of  the  Court,  held  that  the 
proposed  building  would  be  a  violation  of  the  covenant  that 
"every  house  to  be  erected  on  the  two  plots,  or  either  of  them, 
or  any  part  thereof,  should  at  all  times  thereafter  be  adapted 
for  and  used  as  and  for  a  private  residence  only."  The  Court 
agreed  with  Farwell,  J.,  that  such  a  building  also  involved  a 
breach  of  the  covenant- that  no  more  than  one  messuage  or 
dwelling-house  should  be  erected  or  standing  on  the  plot,  and 
that  such  messuage  should  be  adapted  for  and  used  as  and  for 
a  private  residence;  and  the  Lord  Justice  added:  "Though  the 
building  proposed  is  certainly  not  one  messuage  or  dwelling- 
house  only  adapted  for  and  used  ^is  a  private  residence,  neither 
does  it  seem  to  us  to  constitute  several  separate  dwelling-houses 
'adapted  for  and  used  as  private  residences  only,'  within  the 
meaning  of  the  covenant.  We  think  that  residential  flats,  involving 
the  use  of  a  public  entrance  and  staircase,  do  not  answer  the 
description  of  private  residences  contemplated  by  the  words 
quoted.  The  covenant  must,  we  think,  be  construed  in  an  ordinary 
or  popular,  and  not  in  a  legal  and  technical,  sense;  and  we  do 
not  think  that  residential  flats,  though  for  many  purposes  separate 
dwelling-houses,  come  within  the  popular  description  of  the  class 
of  buildings  which  it  was  intended  to  permit." 

It  appears  to  me  that  the  use  of  the  word  "private,"  qualifying 
the  word  "residence,"  was  the  determining  factor  in  reaching 
the  conclusion  to  which  the  Court  of  Appeal  came,  and  that 
the  view  of  the  Court  was,  that,  as  the  residential  flats  involved 
the  use  by  the  occupants  of  a  public  entrance  and  staircase, 
the  building  could  not  be  considered  a  private  residence  withhi 
the  meaning  of  the  covenant. 
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As  to  the  eflfect  of  the  word  "private"  qualifying  the  word 
"dwelling-house,"  see  Airdrie  Coatbridge  and  District  Water 
Trustees  v.  Flanagan  (1906),  43  Sc.  L.R.  422;  Bristol  Guardians 
V.  Bristol  Waterworks  Co,  (1911),  28  Times  L.R.  33,  [1911]  W. 
N.  208. 

The  judgment  of  Farwell,  J.,  in  Rogers  v.  Hosegood  was  cited 
to  Cozens-Hardy,  J.,  in  Kiniber  v.  Admans,  who  said  ([1900]  1 
Ch.  at  p.  414)  that  he  was  asked  to  follow,  as  he  should  always 
be  very  glad  to  do,  the  judgment  of  Farwell,  J.,  in  the  case  of 
Rogers  v.  Hosegood,  in  the  absence  of  any  such  context  or  descrip- 
tion as  he  found  in  that  case.  .The  learned  Judge  then,  after 
stating  the  substance  of  one  and  the  effect  of  the  other  of  the 
covenants  in  that  case,  proceeded  to  say:  "Now  Farwell,  J.,  in 
considering  this  question  says  in  his  judgment:  'This  is  a  mere 
question  of  the  construction  of  a  particular  document.'  He 
treats  the  second  covenant  as  meaning  really  the  same  as  the 
first,  and  says  that  a  large  building  which  is  to  be  used  as  thirty 
or  forty  separate  residential  flats  does  not  answer  the  description 
of  a  messuage  to  be  used  as  and  for  a  private  residence.  There 
is  in  the  present  case  nothing  whatever  to  limit  the  user  of  the 
building — nothing  whatever  beyond  this  covenant  that  no  house 
shall  be  erected  of  less  value  than  £500,  and  a  limit  to  the  number 
of  houses.  I  have  seen  the  plans.  That  which  it  is  proposed  to 
erect  seems  to  me  to  be  a  house  of  the  value  of  more  than  £500, 
and  none  the  less  a  house  of  that  value  because  it  is  proposed  to 
be  used  as  a  series  of  flats." 

Ilford  Park  Estates  Limited  v.  Jacobs,  [1903]  2  Ch.  522,  appears 
to  be  the  last  reported  case  bearing  on  the  question  under  con- 
sideration. In  that  case  the  stipulations  were,  inter  alia,  that  no 
trade,  business,  or  manufacture  should  be  carried  on  upon  any 
lot,  and  that  no  house  should  be  erected  of  less  value  than  £300 
.  .  .  and  not  more  than  one  house  should  be  erected  on  any 
lot.  The  defendant  proposed  to  erect  a  double-tenement  house 
on  each  lot,  consisting  of  a  ground-floor  tenement  and  a  first-floor 
tenement  above  it.  These  tenements  were  quite  distinct  and 
complete  in  themselves,  and  had  no  communication  with  each 
other.  They  were  entered  by  separate  front  doors  set  back  under  a 
common  archway,  and  the  interior  staircase  leading  to  the  first- 
floor  tenement  was  cut  off   by  a  4J^inch  brick  wall  from  the 
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ground-floor  tenement.  There  were  separate  water  closets  on  the 
ground-floor  in  the  rear  of  the  buildmg,  that  belonging  to  the 
first-floor  tenement  being  entered  by  a  staircase  from  the  kitchen. 
There  was  no  way  of  getting  from  one  tenement  to  the  other 
except  through  the  front  doors.  The  cost  of  each  building  would 
exceed  £300,  but  the  cost  of  each  tenement  would  be  less  than 
that  amount.  Swinfen,  Eady  J.,  held  that  the  erection  of  the 
proposed  building  would  constitute  a  breach  of  the  covenants; 
and,  after  describing  the  mode  in  which  they  were  to  be  constructed, 
said  that  the  language  of  Lord  Brampton  in  Grant  v.  Langston^ 
which  I  have  already  quoted,  was  exactly  appropriate  to  the 
property.  The  learned  Judge  referred  to  Kiniber  v.  Admana^ 
which  was  relied  on  by  the  defendant,  and  to  Rogers  v.  Hosegood, 
which  was  relied  on  by  the  plaintififs,  and  then  proceeded  to  say: 
"Now  in  this  case  there  is  no  question  of  one  house  being 
built  and  then  used  as  two  houses.  In  substance  each  building 
constitutes  two  houses  which  are  structurally  separate  in  every 
respect  with  separate  approaches  to  the  street  and  no  internal 
communication.  It  is  quite  different  from  a  case  where  one 
buildmg  is  erected  containing  separate  flats.  In  that  case  there  is 
internal  communication  between  the  flats  by  means  of  the  com- 
mon staircase.  In  the  present  case  there  is  no  internal  communi- 
cation whatever.  It  is  merely  a  case  of  one  house  superimposed 
on  another  from  which  it  is  divided  horizontally,  while  in  the 
ordinary  case  of  semi-detached  houses  the  division  is  vertical. 
The  question  whether  with  a  slight  modification  of  the  plan 
each  building  can  be  converted  into  one  block  of  two  fiats  is  not 
material.  I  have  to  consider  the  buildings  shewn  on  the  plan 
before  me,  and  in  my  judgment  each  of  them  constitutes  two 
houses." 

This  last  case  appears  to  me  to  be  in  direct  confiict  with 
Kimber  Y.  Adtnans.  What  the  defendant  in  that  case  proposed 
to  erect  is  thus  described  in  the  statement  of  the  case  in  [1900] 
1  Ch.  412:  "The  defendant  .  .  .  proposed  to  erect  on  these 
plots  four  blocks  of  residential  fiats,  each  with  a  frontage  of 
fifty  feet.  Each  block  was  to  contain  two  flats  on  the  ground- 
floor,  and  two  flats  on  the  first-fioor.  Each  fiat  would  consist  of 
two  living-rooms  and  a  kitchen,  with  scullery  and  oflSces;''  and 
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nothing  whateve^  is  said  in  this  report  or  in  any  of  the  contem- 
porary reports  of  the  ease  as  to  there  being  internal  communi- 
cation between  the  flats  by  means  of  a  common  staircase. 

As  I  have  said,  in  my  opinion,  the  determining  factor  in 
Rogers  v.  Hosegood  was  the  use  of  the  word  "private,"  qualifying 
the  word  "residence."  There  is  no  such  qualifying  word  in  the 
covenants  I  have  to  construe;  and  the  only  limitation  upon 
the  user  to  which  any  building  erected  on  the  land  may  be  put  is, 
that  the  land  shall  be  used  for  residential  purposes,  and  that  no 
building  erected  on  any  part  of  it  shall  be  used  for  the  purpose 
of  any  profession,  business,  trade,  or  emplojrment  (save  and 
except  that  of  a  duly  quaUfied  physician  or  dentist),  or  for  any 
other  purpose  whatsoever  which  might  be  deemed  a  nuisance. 

It  may  be  proper  to  say  that  in  Halsbury's  Laws  of  England, 
Vol.  17,  p.  240,  note  e,  Rogers  v.  Hosegood  is  referred  to  as  deciding 
that  a  covenant  that  not  more  than  one  house  should  be  erected 
on  a  plot  is  broken  by  erecting  flats,  and  a  covenant  not  to  use 
a  house  otherwise  than  as  a  dwelling-house  is  broken  by  using 
it  for  flats,  and  that  no  reference  is  made  to  the  provision  that 
the  building  should  be  adapted  for  and  used  as  and  for  a  private 
residence  only,  which,  as  I  have  indicated,  appears  to  me  to  have 
been  the  point  on  which  the  case  turned. 

Applying  the  principle  of  these  cases,  as  far  as  I  am  able  to 
extract  any  principle  from  them,  I  come  to  the  conclusion  that 
the  dwelling-house  which  the  purchaser  is  to  be  permitted  to 
erect  constitutes  one  residence  only,  and  none  the  less  so  because 
the  suites  into  which  it  is  to  be  divided  are  to  be  separately 
let  and  separately  occupied;  and,  for  the  reasons  I  have  men- 
tioned, I  am  of  opinion  that  neither  the  erection  of  the  pro- 
posed three-suite  dwelling-house  nor  its  use  for  the  purposes  for 
which  it  is  designed  would  constitute  a  breach  of  any  of  the 
covenants  in  the  conveyance  from  the  Hallam  estate  to  the 
Provident  Investment  Company  Limited. 

I  make  no  order  as  to  costs. 
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[IN  THE  COURT  OF  APPEAL] 
C.A. 
1911  Sharpe  V.  White. 

March  2.      Damages — Contract  to    Take   and   Pay    for  Shares — Breach — Measure  of 
Dec.  30.  Damages — Ascertainment  of  Market  Price  at  Date  of  Breach — Subse- 

quent Advantageous  Sales, 

On  the  23rd  May,  1907,  the  defendants  agreed  to  purchase  from  the  plain- 
tiff one  million  shares  of  the  stock  of  a  mining  company,  at  the  price 
of  $150,000 — $5,000  down  and  the  halance  in  several  instalments  pay- 
able on  different  days  during  a  period  of  about  three  months.  On  the 
1st  June,  1907,  the  defendants  notified  the  plaintiff  that  they  did  not 
intend  to  carry  out  the  agreement;  and  on  the  6th  June,  1907,  the 
plaintiff  brought  this  action  for  specific  performance  or  damages  for 
breach  of  the  contract.  At  the  trial,  judgment  was  given  in  the  plain- 
tiff^s  favour,  with  the  option  of  taking  specific  performance  or  damages, 
and  he  elected  to  take  damages: — 

Held,  that  the  measure  of  the  plaintiff's  damages  was  the  excess  of  the 
contract  price  over  the  market  price  at  the  time  or  times  when  the 
breach  or  breaches  occurred;  and  the  fact,  if  it  was  a  fact,  that  the 
plaintiff  afterwards  recouped  himself  by  making  advantageous  sales  of 
the  shares,  did  not  lessen  or  alter  the  liability  ot  the  defendants. 

Erie  County  Natural  Gas  and  Fuel  Co.  v.  Carroll,  [1911]  A.C.  105,  and 
Wertheim  v.  Chicoutimi  Pulp  Co.,  [1911]  A.C.  301,  distinguished. 

Judgment  of  Clute,  J.,  affirmed. 

Semhle,  also,  that  the  plaintiff  had  not  really  been  recouped;  he  could 
shew  the  actual  value  of  the  stock  taken  in  exchange  for  the  stock  in 
question. 

Appeal  by  the  defendants  from  the  report  of  an  Official 
Referee  to  whom  a  reference  was  directed  to  assess  the  plaintiff's 
damages  for  breach  of  a  contract; 'and  motion  by  the  plaintiff 
for  judgment  for  the  amoimt  foimd^^by  the  Referee. 

February  27.  QThe  appeal  and  motion  were  heard  by  Clute, 
J.,  in  the  Weekly  Court  at  Toronto. 

7.  F.  Hellmuthf  K.C.,  for  the  defendants. 
C.  A.  MosSy  for  the  plaintiff. 

March  2.  Clute,  J. : — Appeal  from  the  report  of  Neil  Mc- 
Crimmon,  Official  Referee,  made  pursuant  to  the  judgment  of 
Riddell,  J.,  dated  the  18th  June,  1908.  The  judgment  at  the  trial 
declared  that  the  defendants  had  broken  the  agreement  of  the 
23rd  May,  1907,  referred  to  in  the  pleadings,  and  that  the  plaintiff 
is  entitled  to  recover  such  damages  as  he  may  have  suffered 
therefrom;  and,  by  consent  of  parties,it  was  referred  to  His  Honour 
Judge  McCrinmaon,  as  an  Official  Referee,  to  inquire  and  state 
what  damages,  if  any,  the  plaintiff  had  sustained  by  reason  of 
the  breach  by  the  defendants  of  the  agreement  aforesaid,  the 
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plaintiff  having  elected  to  take  judgment  for  damages,  instead 
of  judgment  for  specific  performance  of  the  agreement  in  the 
pleadings  mentioned.  Shabpb 

By  the  said  agreement  of  the  23rd  May,  1907,  signed  by  the  White. 
defendants,  William  J.  White  and  Helen  S.  White,  the  defendants  ciut«,  j. 
contracted  to  buy  of  the  plaintiff  1,000,000  shares  of  stock  of 
Cobalt  Merger  Limited,  for  the  sum  of  $150,000,  payable  as 
follows:  $5,000  on  the  execution  of  the  agreement;  $25,000  on 
the  3rd  June,  1907;  $25,000  on  the  25th  June,  1907;  $50,000  on 
the  25th  July,  1907;  and  $45,000  on  the  25th  August,  1907. 
The  agreement  provided  for  thirty  days'  extension  of  the  last  two 
instalments,    on   the   terms    and   conditions   therein   provided. 

The  defendants  paid  the  first  instalment  of  $5,000,  but  refused 
to  carry  out  any  other  provisions  of  the  said  agreement. 

The  Referee  assessed  the  damages  sustained  by  the  plaintiff 
at  $66,106.65,  with  interest  at  five  per  cent,  from  the  27th  August, 
1908. 

The  defendants  notified  the  plaintiff  on  the  1st  June,  1907, 
that  they  would  not  carry  out  the  contract.  This  action  was 
commenced  on  the  6th  June,  1907.  The  plaintiff,  as  found 
by  the  Referee,  held,  at  the  date  of  trial,  under  option,  637,867 
shares,  and  in  his  own  right  362,133  shares. 

The  plaintiff  contended  before  the  Referee  that  the  value  of 
the  stock  for  the  piurposes  of  ascertaining  damages  should  be 
taken  at  the  date  of  the  breach  of  contract;  and  the  defendants 
contended  that  they  should  have  the  advantage  of  transactions 
which  took  place  in  the  said  stock  over  two  years  after  the  breach 
of  the  contract,  and  after  the  time  for  the  performance  of  the  con- 
tract had  lapsed.  . 

The  learned  Referee  came  to  the  conclusion  that  the  damages 
must  be  ascertained  as  of  the  date  at  which  the  contract  should 
have  been  performed  by  the  defendants. 

Assuming  that  he  was  right  as  to^this,  there  was  no  objection 
as  to  the  amount  of  damages  assessed.  The  contention  was, 
however,  as  before  the  Referee,  that  a  subsequent  transaction 
by  the  plaintiff,  in  which  he  dealt  with  the  shares  in  question, 
should  be  taken  into  consideration,  and  that,  the  plaintiff  having 
thereby  disposed  of  the  shares  advantageously,   the    defendants 
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should  be  credited  with  the  amount  which  the  shares  realised; 
and,  if  necessary,  there  should  be  a  reference  back  to  ascertain 
that  amount. 

It  was  strenuously  urged  by  Mr.  Hellmuth  that  the  recent 
judgment  of  the  Privy  Council  in  Erie  County  Natural  Oas  and 
Fuel  Co.  V.  CarroUf  on  appeal  from  the  Court  of  Appeal  for 
Ontario,  delivered  on  the  14th  December,  1910,  not  yet  reported,* 
was  conclusive  in  this  case.  I  think  it  distinguishable,  for  the 
reasons  stated  later  in  this  judgment. 

In  Halsbury's  Laws  of  England,  vol.  10,  p.  332,  sec.  609,  it 
is  said:  "In  an  action  for  the  non-delivery  of  shares,  the  measure 
of  damages  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  date  of  the  breach;"  citing  Shaw  v.  Holland 
(1846),  15  M.  &  W.  136;  PoweU  v.  Jessopp  (1856),  18  C.B.  336; 
and  see  Michael  v.  Hart  &  Co.,  [1902]  1  K.B.  482  (C.A.) 

In  the  last  mentioned  case  of  Michael  v.  Hart  &  Co.,  Collins, 
M.  R.,  who  gave  the  judgment  of  the  Court,  said  (p.  490) :  "The 
general  rule,  which  is  laid  down  with  regard  to  such  cases,  is 
that,  where  there  has  been  what  is  called  an  anticipatory  breach 
of  contract  going  to  the  whole  consideration,  it  has  not  of  itself 
the  effect  of  rescinding  the  contract,  for  there  must  be  two  parties 
to  rescission.  It  only  has  the  effect  of  giving  the  other  party  to 
the  contract  an  option  to  treat  the  repudiation  of  the  contract  as 
a  definitive  breach  of  it,  and  thereupon  to  treat  the  contract 
as  rescinded,  except  for  the  purpose  of  his  bringing 
an  action  for  breach  of  it.  It  gives  him  the 
right  to  do  that;  but,  on  the  other  hand,  he  may 
refuse  to  treat  the  contract  as  rescinded,  and  hold  the  party 
repudiating  the  contract  to  his  obligation  when  the  time 
fixed  for  performance  arrives.  That  appears  to  me  to  be  in 
substance  the  law  on  the  subject  as  laid  down  by  Cockbum,  C.J., 
in  the  case  of  Frost  v.  Knight  (1872),  L.R.  7  Ex,  111.  In  delivering 
judgment  in  that  case  the  Chief  Justice  stated  the  result  of  the 
authorities  to  be  as  follows:  'The  promisee,  if  he  pleases,  may 
treat  the  notice  of  intention' — i.e.,  intention  not  to  perform  the 
contract — 'as  inoperative  and  await  the  time  when  the  contract 
is  to  be  executed,  and  then  hold  the  other  party  responsible  for 
all  the  consequences  of  non-performance;  but  in  that  case  he  keeps 
♦Now  reported  [1911]  A.C.  105. 
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the  contract  alive  for  the  benefit  of  the  other  party  as  well  as  his 
own;  he  remains  subject  to  all  his  own  obligations  and  liabilities 
under  it,  and  enables  the  other  party  not  only  to  complete  the      Shabpe 
contract,  if  so  advised,  notwithstanding  his  previous  repudiation      whitb. 
of  it,  but  also  to  take  advantage  of  any  supervening' circiunstance       ^^j, 
which  would  justify  him  in  declining  to  complete  it.    On  the  other 
hand,  the  promisee  may,  if  he  thinks  proper,  treat  the  repudiation 
of  the  other  party  as  a  wrongful  putting  an  end  to  the  contract, 
and  may  at  once  bring  his  action  as  on  a  breach  of  it:  and  in  such 
action  he  will  be  entitled  to  such  damages  as  would  have  arisen 
from  the  non-performance  of  the  contract  at  the  appointed  time, 
subject,  however,  to  abatement  in  respect  of  any  circumstances 
which  may  have   afforded  him  the  means  of  mitigating  his  loss.' '' 

In  Roper  v.  Johnson  (1873),  L.R.  8  C.P.  167,  the  action  was 
for  breach  of  contract  for  the  sale  of  coal  for  delivery  in  May, 
June,  July,  and  August.  In  May,  the  defendant  wrote  desiring 
the  plaintiffs  to  consider  the  contract  cancelled.  The  plaintiffs 
did  not  assent  to  this.  On  the  11th  June  the  defendant  definitively 
refused  to  deliver  any  coal,  and  on  the  3rd  July  the  plaintiffs 
brought  an  action  for  this  breach.  The  case  was  tried  on  the 
13th  August;  the  plaintiffs  proved  that  the  price  of  coal  had  risen 
during  the  whole  period  since  the  beginning  of  May,  and  was 
still  rising.  No  evidence  was  given  to  shew  whether  the  plaintiffs 
could  have  gone  into  the  market  and  obtained  a  new  contract 
for  coal.  Held,  that,  in  the  absence  of  evidence  on  the  part  of 
the  defendant  that  the  plaintiffs  could  have  obtained  a  new  con- 
tract on  such  terms  as  to  mitigate  their  loss,  the  true  measure  of 
damages  was  the  sum  of  the  differences  between  the  contract 
price  and  the  market  price  at  the  several  periods  for  delivery, 
notwithstanding  that  the  last  period  had  not  elapsed  when  the 
action  was  brought,  or  when  the  cause  was  tried. 

And  so  in  Brown  v.  MuUer  (1872),  L.R.  7  Ex.  319,  where  the 
plaintiff  bought  iron  to  be  delivered  in  equal  proportions  in  Sep- 
tember, October,  and  November.  In  August,  1871,  the  defendant 
gave  notice  to  the  plaintiff  that  he  did  not  intend  to  deliver  any 
iron.  In  December,  the  plaintiff  commenced  an  action  for  non- 
delivery, and  claimed  damages.  Held,  that  the  proper  measure 
of  damages  was  the  sum  of  the  differences  between  the  contract 
and  market  prices  of  one-third  of  500  tons  on  the  30th  September, 
31st  October,  and  30th  November,  respectively. 
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Mayne  on  Damages,  7th  ed.,  p.  195:  "Where  there  has  been 
a  contract  to  deliver  fully  paid-up  shares,  the  damages  will  be 

Shabpb      the  market  value  of  the  shares  at  the  time  at  which  they  ought 

White.       to  have  been  delivered.'' 

oiiite. J.  Helliwell  on  Stock  and  Stockholders,  p.  352,  says:    "When 

the  failure  to  perform  is  on  the  part  of  the  vendee,  the  vendor 
may  sell,  and  hold  the  vendee  for  the  difference  between  the 
amount  received  and  the  contract  price;  or,  if  he  elect  not  to  sell, 
he  may  recover  from  the  vendee  the  difference  between  the  con- 
tract price  and  the  market  value  at  the  time  when  the  stock  was 
to  be  delivered  and  the  demand  was  made." 

I  do  not  think  the  decision  in  Erie  County  Natural  Gas  and 
Fuel  Co.  V.  Carroll  is  applicable  to  the  present  case.  That  case 
proceeds  upon  certain  special  circumstances  differing  very  widely 
from  the  facts  in  this  case.  There  the  plaintiffs  (Carroll  and 
another)  carried  on  a  business  of  quarrying  stone  and  burning 
lime  in  the  county  of  Welland.  They  had  two  kilns.  Before 
1890,  they  had  used  wood  and  coal  as  fuel  in  these  kilns.  After 
the  discovery  of  natural  gas,  they  used  it  as  fuel.  They  had  four 
flowing  wells,  and  in  1891  entered  into  an  agreement  with  the 
Erie  County  Natural  Gas  and  Fuel  Company  to  sell  to  the 
company  all  the  gas  leases  held  by  them,  etc.  The  agreement 
contained  this  clause:  "It  is  understood  that  the  parties  of  the 
first  part"  (Carroll  and  another)  "reserve  gas  enough  to  supply 
the  plant  now  operated  or  to  be  operated  by  them  on  said  property." 
In  1894,  the ErieCountyNaturalGas  andFuel Company  conveyed  to 
the  Provincial  Natural  Gas  Company  all  the  wells  and  franchises  so 
purchased  by  them.  Shortly  after  the  execution  of  the  conveyance, 
the  Provincial  company  cut  off  the  supply  of  gas  theretofore 
enjoyed  by  the  plaintiffs  (Carroll  and  another),  and  refused  to 
permit  them  to  take  or  to  be  supplied  with  any  gas  from  their 
pipes.  The  original  agreement  between  the  CarroUs  and  the 
Erie  Company  was  reformed  in  1897,  giving  the  CarroUs  the  right 
to  the  use  of  the  gas  as  above  stated.  There  were  long  delays 
in  the  matter,  but  finally  there  was  a  reference  to  the  Master, 
who  did  not  report  until  the  20th  April,  1907.  Meanwhile  the 
plaintiffs,  in  order  to  obtain  gas  suflScient  to  operate  their  plant, 
took  gas  leases,  drilled  wells,  laid  pipes,  and  thus  procured  from 
independent  sources  gas  suflScient  for  their  purposes.    They  did 
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not  require  the  gas  nor  did  they  use  it  for  any  purpose  other 
than  to  supply  their  plant.  In  procuring  this  gas  they  were  put 
to  an  expenditure  of  $58,000.  The  plaintiffs  subsequently  sold 
their  wells  for  a  very  much  larger  sum  than  they  had  expended.  In 
giviug  judgment,  Lord  Atkinson,  after  stating  the  facts,  proceeds: 
"It  is  plain,  on  the  face  of  these  documents,  that  the  parties  to 
them  contemplated  that  more  gas  should  be  obtained  from  the 
properties  leased  than  would  be  sufficient  to  operate  the  plant 
of  the  plaintiffs,  and  the  reservation  contained  in  the  agreement 
and  subsequently  embodied  in  the  conveyance  merely  amounts, 
in  their  Lordships'  opinion,  to  a  contract  on  the  part  of  the  Erie 
County  Natural  Gas  and  Fuel  Company  to  supply  the  plaintiffs, 
out  of  this  larger  volume  of  gas,  with  sufficient  to  operate  their 

plant But  the  amount  of  gas  to  be  supplied  was 

not  specifically  fixed No  portion  of  the  gas  had 

ever  been  specifically  set  apart  for  or  appropriated  to  the  plain- 
tiffs' use,  or  had  ever  become  their  property They 

were  merely  in  the  position  of  a  person  who  had,  for  instance, 
purchased  from  the  owner  of  a  large  quantity  of  grain  in  bulk  a 
portion  of  it,  while  the  portion  purchased  remained  part  of  the 
bulk  and  before  it  had  been  in  any  way  set  apart  or  identified. 
The  defendants  have  admittedly  broken  their  contract.  They  are 
liable  for  damages  for  that  breach.  .  .  . '  .  It  would  have  been 
competent  ][  for  the  plaintiffs  to  have  abstained  from  procuring 
gas  in  substitution  for  that  which  the  defendants  should  have 
supplied  to  them,  and  have  sued  the  defendants  for  damages  for 
breach  of  their  contract.  They  did  not  take  that  course.  They 
chose  to  perform  on  behalf  of  the  defendants,  in  a  reasonable  way, 
that  contract  for  them  and  to  obtain  from  an  independent  source 
a  sufficient  quantity  of  gas,  similar  as  near  as  might  be  in  character 
and  quaUty  to  that  which  they  were  entitled  to  receive.  In  such 
cases  it  is  well  established  that  the  measure  of  damages  is  the 
cost  of  procuring  the  substituted  article,  not  at  all  the  price  at 
which  the  substituted  article  when  procured  could  have  been 
sold  by  the  person  who  has  procured  it.  In  Hamlin  v.  Great 
Northern  R.  W.  Co.  (1856),  26  L.  J.  Ex.  at  pp.  20,  23,  Alderson, 
B.,  thus  lays  down  the  law  applicable  to  these  cases:  'The  prin- 
ciple is  that  if  the  party  does  not  perform  his  contract  the  other 
may  do  so  for  him,  as  near  as  may  be,  and  charge  him  for  the 
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expenses  incurred  in  so  doing.'  In  Le  Blanche  v.  London  and 
North  Western  R.  W.  Co.  (1876),  1  C.P.D.  286,  at  p.  302,  Lord  Esher 
(then  Brett,  L.J.)  thus  expresses  himself:  *  We  think  it  may  prop- 
erly be  said  that  if  the  party  bound  to  perform  a  contract  does 
not  perform  it  the  other  party  may  do  so  for  him,  as  reasonably 
near  as  may  bC;  and  charge  him  for  the  reasonable  expense  incurred 
in  so  doing.'  ....  Where  the  contract  is  one  for  the  sale 
of  goods  one  of  the  modes  in  which  a  party  to  it  may,  on  the 
default  of  the  party  bound  to  perform  it,  perform  it  for  him, 
is  by  going  into  the  market  and  buying  goods  of  a  description 
and  quality  similar  to  those  contracted  for;  but  if  he  purchases  at 
a  sum  equal  to  or  less  than  the  contract  price,  he  can  only  recover 
nominal  damages,  because,  the  cost  for  procuring  the  substituted 
article  not  being  greater  than  the  contract  price,  he  has  got  goods 
equal  to  those  contracted  for  and  at  the  same  or  a  less  cost,  and 
has,  therefore,  suffered  no  loss." 

It  thus  appears  to  me  that  the  facts  in  the  Carroll  case  are 
()uite  distinguishable  from  the  present  case,  and  that  the  principle 
applied  and  the  decision  of  that  case  has  no  application  whatever 
to  the  present.  The  judgment  there  proceeds,  as  I  understand 
it,  upon  the  application  of  the  law  to  the  case  where  a  party 
procures  an  article  similar  to  that  for  which  he  bargained  to  take 
its  place,  and  in  such'  case  he  is  entitled  only  to  the  cost  of  so 
procuring  it,  and  not  to  profits.  In  the  present  case,  there  was  a 
breach  of  contract  for  the  payment  for  certain  stock  at  a  certain 
price  on  certain  days.  The  vendee  repudiated  the  contract 
after  making  the  first  payment.  The  measure  of  damages  in 
such  a  case  is  the  difference  between  the  purchase-price  and 
the  price  of  the  article  on  the  day  of  the  breach,  or,  as  in  this 
case,  where  the  breaches  were  upon  different  days,  the  sum  of 
the  differences  of  the  price  on  the  various  days  when  the  payments 
were  to  have  been  made,  as  pointed  out  in  the  authorities  above 
quoted. 

I  think  the  learned  Referee  applied  the  right  principle  to  the 
assessment  of  the  damages;  and,  applying  that  principle,  it  was 
not  complained  before  me  that  the  amount  so  assessed  was  too 
large. 

The  defendants'  appeal  is  dismissed  with  costs. 

With  reference  to  the  other  motion,  the  plaintiff  is  entitled  to 
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judgment  for  the  amount  found  by  the  Referee,  with  costs  of  the        ^'  ^' 
reference  and  of  this  appeal  and  the  motion  for  judgment. 


The  defendants  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  Clute,  J. 

October  6.  The  appeal  was  heard  by  Moss,  C.  J.  O.,  Gabbow, 
Maclaren,  Meredith,  and  Magee,  J.J.A. 

I.  F.  HeUmtdh,  E.G.,  for  the  defendants;  argued  that  damages 
can  be  awarded  only  as  an  indemnity  to  the  party  who  has  suffered 
damage;  and  as,  in  this  case,  the  plaintiff  had  not  only  suffered 
no  damage,  but  had  made  a  profit  by  his  election  to  keep  the 
shares,  instead  of  insisting  on  specific  performance  of  his  contract, 
there  was  no  foundation  for  the  judgment  appealed  against : 
Erie  County  Natural  Gas  and  Fuel  Co.  v.  Carroll,  [1911]  A.G.  105; 
Wertheim  v.  Chicoutimi  Pulp  Co.,  [1911]  A.G.  301,  per  Lord 
Atkinson,  at  pp.  307,  308.  There  is  no  authority  which  allows 
one  party  to  make  a  profit  out  of  the  default  of  another;  and, 
if  in  this  case  the  damages  allowed  by  the  learned  Referee  are 
added  to  the  price  obtained  by  the  plaintiff  for  his  stock,  he  will 
have  secured  a  profit  of  over  $93,000  by  reason  of  the  defendants' 
default,  which  is,  as  suggested  by  Lord  Atkinson's  judgment  in 
the  Carroll  case  "a  somewhat  grotesque  result."  Roth  and  Co. 
V.  Taysen  Townsend  and  Co.  (1895),  73  L.  T.  R.  628,  was  also 
referred  to. 

C.  A,  MosSf  for  the  plaintiff,  argued  that  the  recent  cases 
before  the  Privy  Gouncil,  cited  on  behalf  of  the  defendants,  had 
not  altered  the  law  on  the  subject,  as  laid  down  in  the  judgment 
below,  nor  had  they  overruled  the  principles  and  authorities 
upon  which  the  judgment  was  based,  but  had  simply  stated  that 
the  question  was  one  of  indemnity,  which  is  not  denied.  The 
law  remains  as  stated  by  Lord  Halsbury,  in  vol.  10  of  the  Laws 
of  England,  p.  335,  upon  which,  and  upon  the  authorities  cited 
there,  and  in  the  judgment  of  Glute,  J.,  the  plaintiff  relies. 
Reference  may  also  be  had  to  Joyner  v.  Weeks,  [1891]  2  Q.B.  31, 
in  which  case,  also,  a  result  which  some  persons  might  consider 
"grotesque"  was  arrived  at;  we  are  not  here  to  defend  the  law, 
but  to  ask  for  its  application. 

Hellmulh,  in  reply. 

21 — ^XXV.  O.L.B. 


1911 
Shabpe 

V. 

White. 


Digitized  by  VjOOQIC 


Gmrrow.  J.A. 


306  ONTARIO  LAW  REPORTS.  [vol. 

^•^*  December  30.    Gakrow,  J.A.: — ^Appeal  by  the  defendants 

^^^^  from  the  judgment  of  Clute,  J.,  dismissing  an  appeal  from  the 
Sharps  report  of  a  Referee  and  granting  judgment  for  the  amount  found 
White.       by  the  Referee  to  be  due  to  the  plaintiff. 

The  case  was  once  before  in  this  Court  on  an  appeal  by  the 
defendants  from  the  judgment  at  the  trial  of  Riddell,  J.  The 
reference  which  he  directed  has  since  been  had,  and,  as  a  result, 
a  judgment  awarded  against  the  defendants  for  $66,106.65  and 
interest. 

As  is  conceded,  the  only  question  of  importance  upon  this 
appeal  is,  did  the  learned  Referee,  and  Clute,  J.,  in  aflSrming 
him,  apply  the  true  measure  of  damages  in  ascertaining  the  amount 
which  the  plaintiff  is  entitled  to  be  paid  by  the  defendants. 

The  defendants  agreed  to  purchase  from  the  plaintiff  one  million 
shares  of  the  stock  of  a  mining  company  called  Cobalt  Merger 
Limited,  at  the  price  of  $150,000,  payable:  $5,000  down;  $25,000 
on  the  3rd  June,  1907;  $25,000  on  the  25th  June,  1907;  $50,000 
on  the  25th  July,  1907;  and  $45,000  on  the  25th  August,  1907. 
The  $5,000  payment  was  duly  made. 

On  the  1st  June,  1907,  the  plaintiff  was  notified  by  the  defen- 
dants that  they  did  not  intend  to  carry  out  the 
contract.  And  this  action  was  commenced  on  the  6th  June, 
1907,  in  which  the  plaintiff  asked  for  specific  performance,  or,  in 
the  alternative,  for  damages.  *  At  the  trial  he  was  put  to  his 
election,  and  elected  to  take  damages,  whereupon  the  reference 
was  directed.    The  judgment  is  dated  the  18th  June,  1908. 

The  learned  Referee  found  the  plaintiff  to  be  entitled,  (1)  in 
respect  of  certain  items  not  disputed,  to $3,000.00 

(2)  637,867  shares  at  5  cents 31,893.35 

(3)  362,133  shares  at  10  cents 36,213.30 

$71,106.65 
Less  down  payment  of 5,000.00 

Tdtal $66,106.65, 

and  interest  on  this  sum  at  5  per  cent,  from  the  27th  August, 
1908. 

It  appears  that  at  the  date  of  the  contract  the  plaintiff  held 
362,132  shares  in  his  own  right,  and  had  an  option  from  people 
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called  McCormack  &  Bascom,  who  were  interested  with  him  in 
the  company,  upon  837,867  shares,  making  together  the  one 
million  shares  which  he  contracted  to  sell  to  the  defendant.  The 
price  fixed  in  the  option  was  10  cents  per  share,  and  it  expired  on 
the  1st  July,  1907,  but  was  extended,  upon  very  special  terms, 
in  consideration  of  $2,000,  which  the  plaintiff  paid  in  order  to 
be  prepared  to  deliver  the  stock,  if  demanded  as  the  result  •of  his 
action,  in  which,  as  before-mentioned,  he  had  asked  for  specific 
performance. 

The  defendants'  appeals  from  the  judgment  delayed  proceed- 
ings in  the  reference  until  October,  1910.  In  the  meantime, 
namely,  in  the  month  of  September,  1909,  the  plaintiff  and  those 
interested  with  him,  after  many  and  complicated  negotiations, 
disposed  of  their  belongings  in  Cobalt  Merger  stock  by  trading 
it  for  stock  in  another  mining  company  called  "The  Right  of 
Way"  and  a  small  sum  ($5,500)  in  cash,  out  of  which  had  to  come 
certain  disbursements,  into  the  details  of  which  it  is  not  necessary 
to  enter.  This  again  was  in  part  used  in  trade  for  real  estate  in 
the  cities  of  Ottawa  and  Montreal,  some  if  not  all  of  it  subject  to 
mortgages,  and  in  part  is  still  retained  by  the  plaintiff.  And  the 
defendants'  contention  is,  that  they  are  entitled  to  the  benefit 
of  these  transactions,  subject  to  the  judgment,  by  which,  as  they 
further  contend,  the  plaintiff  has  been  fully  recouped. 

And  in  support  of  this  rather  singular  proposition  the  defend- 
ants' counsel  cites  the  recent  cases  before  the  Privy  Council, 
of  Wertheim  v.  Chicoutimi  Pulp  Co,,  [1911]  A.C.  301,  and  Erie 
County  Natural  Gas  and  Fuel  Co.  v.  Carroll,  [1911]  A.C.  105. 

I  have  looked  at  these  cases  with  care;  and  I  am  quite  unable 
to  see  that  they  assist  the  defendants'  contention.  Neither  of 
them  lays  down  or  professes  to  lay  down  any  new  rule  for  the 
assessment  of  damages.  In  the  first-mentioned  case,  the  rule 
acted  upon  was  the  familiar  one  that,  in  giving  damages  for  the 
breach  of  a  contract,  the  party  complaining  shall  be  placed,  as 
far  as  money  can  do  so,  in  the  same  position  as  he  would  have 
been  in  if  the  contract  had  been  performed.  And  in  the  second, 
that,  if  the  party  bound  to  perform  a  contract  does  not  perform 
it,  the  other  party  may  do  so  for  him,  as  reasonably  near  as  may 
be,  and  charge  him  for  the  reasonable  expense  incurred  in  so 
doing. 
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^^^^  law,  but  in  the  application  of  the  law  to  the  facts  in  each  particular 
Shabpb  case.  And  the  real  difficulty  here  seems  to  me  to  be  in  the  asser- 
WmTE.  tion  that  the  plaintiff  has  been  actually  recouped  at  all.  Mining 
stocks  are,  as  appears  by  the  -evidence,  a  somewhat  unstable 
commodity.  So  is  city  real  estate  covered  by  mortgages.  At 
the  time  of  the  breach,  the  Cobalt  Merger  shares  had  no  actual 
market  value,  and  were,  as  the  evidence  shews,  unsaleable  in 
such  a  large  block  at  practically  any  price.  There  was,  therefore, 
no  means  then  at  hand  whereby  the  plaintiff,  acting  reasonably, 
could  have  perfonhed  the  defendants'  contract  by  a  then  sale 
of  the  shares.  And  this  condition  of  things  continued  for  a  very 
long  period;  and,  indeed,  but  for  the  exertions  of  the  plaintiff 
and  his  associates,  involving  the  expenditure  of  much  time  and 
money  in  making  new  arrangements,  including  the  assumption  of 
new  obligations,  would  have,  so  far  as  appears,  still  continued. 
Why  should  the  defendants,  having  assiuned  none  of  the  risks,  get 
all  the  benefit  of  these  protracted,  and  still,  so  far  as  actual  realisa- 
tion in  money  is  concerned,  incomplete,  negotiations?  Nothing 
in  the  cases  to  which  I  have  referred,  nor  in  any  of  the  others 
which  I  have  looked  into,  would  give  them  such  a  right.  If  they 
had  performed  their  contract,  the  plaintiff  would  have  had 
$145,000,  in  addition  to  the  down  payment  of  $5,000  in  cash, 
by  the  middle  of  1907.  And,  so  far  as  I  can  gather  from  all  the 
evidence,  it  is  very  doubtful  if  he  will  in  the  end,  as  the  fruit  of 
all  his  subsequent  exertions  and  negotiations,  even  with  the  amount 
of  damages  as  assessed  by  the  learned  Referee,  be  made  as  well-off 
in  money  as  if  the  contract  had  been  duly  performed  at  the  proper 
time. 

Under  these  circumstances,  I  have  no  hesitation  in  agreeing 
with  the  conclusions  arrived  at  by  Clute,  J.,  in  affirming  the 
report  of  the  learned  Referee. 

The  appeal  should  be  dismissed  with  costs. 

Meredith,  J.A.: — If  the  property  in  the  stock  passed  to  the 
defendants  under  the  contract  in  question,  the  plaintiff's  cause 
of  action  could,  I  suppose,  have  been  only  for  the  price — if  the 
contract  were  not  duly  rescinded;  whilst,  if  the  property  did  not 
pass,  though  not  rescinded,  damages  only  could,  I  suppose,  have 
been  recovered;  and  so  it  is  difficult  for  me  quite  to  understand 
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the  judgment  said  to  have  been  directed,  at  the  trial,  to  be  entered 
up,  or  the  plaintiff's  mode  of  proceeding  in  the  action.  The  de- 
fendants' refusal  to  carry  out  the  contract  gave  the  plaintiff  a 
right  to  rescind  it  then,  and  to  sue  for  damages;  but  that  position 
he  does  not  seem  to  have  taken,  having  brougl^t  this  action  for 
"specific  performance,"  or  for  damages:  specific  performance  by 
them  could  have  meant  only  payment  of  the  price  by  them;  at  the 
trial  the  plaintiff  appears  to  have  been  given  his  choice  of  ''specific 
performance"  or  damages,  and  then,  but  not  till  then,  or  after- 
wards, elected  the  latter. 

But  neither  party  can  now  go  behind  the  judgment;  and  so 
the  one  question  is  :  What  damages  should  the  plaintiff  have 
for  breach  of  the  contract  to  buy  the  stock  in  question?  And  it 
has  long  been  the  settled  rule  that  the  measure  of  such  damages 
is  the  excess  of  the  contract  price  over  the  market  price  at  the 
time  when  the  goods  were  to  have  been  delivered.  Wise  or  unwise, 
logical  or  illogical,  just  or  unjust,  this  measure  of  damages  is 
quite  firmly  fixed,  and  must  be  followed:  though  one  may,  perhaps, 
be  pardoned  for  making  a  wry  face  in  swallowing  it  in  a  case  in 
which  the  breach,  instead  of  injuring  him  who  seeks  damages, 
may,  in  truth,  have  brought  him  a  fortune;  and  though  the 
essence  of  damages  in  actions  on  contracts  is  compensation,  not 
pimishment;  and  though  the  general  rule  unquestionably  is,  that 
the  measure  of  a  man's  damages  is  the  measure  of  his  loss  caused 
by  the  breach;  so  that  one  might  reasonably  look  for  exceptions 
to  the  rule  governing  this  case;  but  I  can  find  none:  see  Bridgford 
V.  Crocker  (1875),  60  N.Y.  627.  The  notion  underlying  the  rule 
may  be  that,  after  rescission,  the  goods  become,  or  remain,  the 
property  of  the  seller  for  better  or  for  worse;  and  yet  it  is  difficult 
to  see  why  the  measure  of  damages  might  not  be  the  actual 
loss,  not  an  imaginary  one  governed  by  a  hard  and  fast  rule 
as  to  time.  The  law  generally  tempers  the  wind  to  the  shorn 
lamb  in  requiring  him  who  is  entitled  to  damages  to  act  reason- 
ably with  a  view  to  mitigating  them;  and  so  it  seems  extraordinary 
to  me  that  it  should  also  say,  to  him  who  has  lost  a  fortune  by 
his  breach  of  the  agreement,  pay  damages  to  him  who  has  made 
that  fortune  through  that  breach,  and  pay  it  as  compensation 
for  the  loss  which  the  fortune-gainer  has  sustained. 

The     case    of    Erie    County    Natural    Gas    and    Fuel    Co. 
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V.  Carroll  was  not  one  coming  within  the  rule 
which,  I  think,  governs  this  case;  it  was  one  of  a  con- 
tinuing breach,  in  which  the  buyers  took  means  to  relieve 
themselves  from  loss  so  effectually  that  they  sustained  none;  a 
case  of  the  injured  party  reducing  the  damages  until  there  were 
none.  In  the  Chicoutimi  Ptdp  Co.  case  there  was  no  rescission; 
the  goods  were  delivered,  but  late. 

I  would  dismiss  the  appeal;  which  should  also,  I  think,  fall  by 
reason  of  the  other  answer  to  it.  There  is  no  reason  why  the 
plaintiff  might  not  shew  the  actual  value  of  the  stock  taken  in 
exchange  for  that  in  question,  in  the  ultimate  sale. 

Moss,  C.J.O.,  Maclaeen  and  Magee,  JJ.A.,  concurred. 

Appeal  dismissed  with  costs. 


C.A. 
1911 

Dec.  30. 


[IN  THE  COURT  OF  APPEAL.] 

Sheahen  V.  Toronto  R.W.  Co. 

Damages — Personal  Injury  by  Negligence — Assessment  hy  Judge — Hew  Evi- 
dence on  Appeal---Reduction  of  Damages — Principle  of  Assessment. 

The  plaintiffs  damages  for  personal  injury  by  the  negligence  of  the  de- 
fendants having  been  assessed  by  a  Judge  at  $10,000,  the  CJourt  of 
Appeal  reduced  the  amount  to  $7,000,  evidence  having  been  received  by 
the  Court  to  shew  that  a  large  sum  paid  to  the  plaintifT,  and  said  by  her 
to  be  part  of  her  earnings,  was  in  fact  paid  upon  another  account. 

Per  Meredith,  J.A. : — In  estimating  damages  recoverable  for  personal  in- 
jury by  negligence,  the  jury  must  not  attempt  to  award  the  full  amount 
of  a  perfect  compensation'  for  the  pecuniary  injury,  but  must  take  a 
reasonable  view  of  the  c^se  and  give  what  they  consider,  in  all  the  cir- 
cumstances, a  fair  compensation;  and  the  same  rule  applies  to  a  Judge. 

Appeal  by  the  defendants  from  the  judgmeni;  of  Falcon- 
bridge,  C.J.K.B.,  who  tried  the  action  without  a  jury,  in  favour 
of  the  plaintiff,  in  an  action  for  personal  injuries  alleged  to  have 
been  caused  to  the  plaintiff  by  negligence  in  the  operation  of 
a  street  car  of  the  defendants  upon  which  she  was  a  passenger. 

The  only  question  upon  the  appeal  was  as  to  the  amount  of 
the  damages,  which  were  assessed  by  Falconbridge,  C.J.,  at 
$10,000.  An  earlier  assessment,  at  which  the  defendants  were 
not  represented,  was  had  before  Latchford,  J.,  who  fixed  the 
amount  at  $15,000 ;  but  that  assessment  w^as  set  aside  and  a  new 
trial  granted  by  a  Divisional  Court :  2  O.W.X.  1263. 
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Upon  the  present  appeal,  further  evidence  was,  by  leave  of         C.  A. 

the  Court,  adduced  on  behalf  of  the  defendants,  as  referred  to         

in  the  argument  and  judgments.  .  Sheahen 

V, 
TOBONTO 


December  4,  5,  and  6.  The  appeal  was  heard  by  Moss^ 
C.J.O.,  Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  defendants,  argued  that  the 
amount  of  damages  awarded  by  the  trial  Judge  was  excessive. 
He  doubted  the  plaintiflf's  evidence  in  regard  to  her  earnings, 
and  said  that  the  Court  should  insist  upon  more  precise  evid- 
ence being  given  in  reference  to  alleged  payments  of  commission. 
He  especially  questioned  the  testimony  given  on  behalf  of  the 
plaintiff  touching  a  cheque  for  $1,355.27,  which  the  plaintiff 
asserted  had  been  given  to  her  in  payment  of  commission  on 
various  matters,  but  which  the  defendants  alleged  was  in  fact  a 
payment  to  tiie  Bartram  Company  of  Dundas  from  the  presi- 
dent of  the  company  which  employed  the  plaintiff,  in  respect 
of  a  transaction  had  between  them.  (Evidence  was  given  before 
the  Court  as  to  this).  No  damages  should  be  allowed  for  per- 
manent disability,  as  the  plaintiff  was  not  permanently  injured. 

M,  K,  Cowan,  K.C.,  and  T.  P.  Gait,  KX).,  for  the  plaintiff, 
contended  that  the  plaintiff's  evidence  throughout,  and  that 
given  on  her  behalf,  was  absolutely  accurate.  She  was  a  young 
woman  of  phenomenal  ability  and  capacity  for  work,  and  so 
quite  capable  of  earning  a  large  income :  Bateman  v.  Cotinty  of 
Middlesex  (1911),  24  O.L.R.  84,  25  O.L.R.  137.  The  amount 
awarded  by  the  trial  Judge  was  less  than  the  evidence  war- 
ranted.     The  plaintiff  would  never  make  a  complete  recovery. 

McCarthy,  in  reply. 

December  30.  Garrow,  J.A.  : — Appeal  by  the  defendants 
from  the  judgment  at  the  trial  of  Falconbridge,  C.J. 

The  action  was  brought  to  recover  damages  for  personal  in- 
juries said  to  have  been  caused  to  the  plaintiff  by  negligence  in 
the  operation  of  a  street  car  of  the  defendants  upon  which  she 
was  a  passenger. 

The  only  question  is  as  to  the  amount  of  the  damages,  which 
were  assessed  by  Falconbridge,   C.J.,   at  $10,000.     An  earlier 
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assessment,  at  which  the  defendants  were  not  represented,  was 
had  before  Latchford,  J.,  who  fixed  the  amount  at  $15,000.  But 
that  assessment  was  set  aside,  and  a  new  trial  granted. 

In  addition  to  the  evidence  which  was  before  Palconbridge, 
C.J.,  further  evidence  was  given  before  us  touching  a  cheque 
for  $1,355.27,  which,  at  the  trial,  the  plaintiff  claimed  was  paid 
to  her  as  part  of  her  earnings,  but  which,  by  the  new  evidence, 
was  clearly  paid  upon  a  wholly  different  account — a  circum- 
stance well  calculated,  in  the  case  of  a  witness  so  well-informed 
and  so  little  likely  to  be  mistaken  as  the  plaintiff  is  shewn  to 
be,  to  suggest  that  there  may  have  been  other  exaggerations,  not 
discovered,  in  the  account  which  she  gave  of  her  earnings,  out- 
side of  her  regular  salary. 

But  the  undoubted  fact  remains  that  the  plaintiff's  injuries 
were  of  a  very  serious  nature;  and  that  her  damages  should, 
upon  the  evidence,  be  quite  substantial.  She  was  evidently  an 
unusually  clever,  capable  young  woman,  in  receipt  of  a  fair 
income  from  her  own  exertions,  which  has  been  and  will  for  some 
time  be  interfered  with  as  the  consequence  of  her  accident. 
In  addition,  the  nature  of  the  injuries  required  a  very  large  ex- 
penditure for  nursing  and  medical  attendance,  amounting,  it 
is  said,  to  over  $2,000.  We  were  unfortunately  not  favoured 
with  the  reasons  upon  which  Palconbridge,  C.J.,  proceeded ;  but 
it  may  be  assumed  that,  in  the  absence  of  the  new  evidence,  he 
accepted  the  plaintiff's  evidence  as  to  the  $1,355.27  cheque. 
That  having  now  been  explained,  and  the  whole  matter  care- 
fully considered,  I  have  reached  the  conclusion  that  a  fair  sum 
to  award  the  plaintiff  would  be  the  sum  of  $7,000,  to  which 
sum  the  present  judgment  should,  I  think,  be  reduced,  and  the 
appeal  to  that  extent  allowed. 

Under  the  circumstances,  there  should  be  no  costs  of  the  ap- 
peal. 


IVIeredith,  J.A.  : — This  is  not  an  application  f of  a  new  trial 
upon  the  ground  that  the  damages  assessed  are  excessive  or 
that  they  are  inadequate;  the  damages  were  not  assessed  by  a 
jury,  but  by  a  trial  Judge ;  and  so  may  be  increased  or  reduced 
here  without  a  new  trial  or  new  assessment;  and,  in  another 
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very  material  matter,  the  case  is  not  the  ordinary  one  of  a 
motion  to  reduce  or  to  increase  the  damages,  because  additional 
evidence,  of  a  very  material  character,  has  been  adduced  upon 
the  subject  in  this  Court ;  evidence  which,  if  it  had  been  adduced 
before  the  trial  Judge,  might  have  very  materially  affected  his 
conclusions  upon  the  subject;  so  that  one  is  really  obliged  to  Meredith, j.a. 
make  a  new  assessment  of  the  damages  in  the  light  of  the  new 
evidence ;  and,  in  view  of  the  way  in  which  this  appeal  was  ar- 
gued, it  seems  to  me  needful  again  to  state  the  now  well-settled 
principle  on  which  damages  are  to  be  assessed  in  such  a  case 
as  this.  The  plaintiff's  injuries  arose  out  of  an  unfortunate  acci- 
dent— none  the  less  unfortunate  because  caused  by  the  negligence 
of  the  defendants'  servants — in  which  the  defendants  and  others, 
as  well  as  the  plaintiff,  sustained  very  considerable  lossj  so  that 
it  is  nothing  like  a  case  in  which  exemplary  damages  could,  pro- 
perly, be  awarded;  but  is  one  in  which  the  rule  that,  in  estim- 
ating damages  recoverable  for  personal  injury  by  negligence, 
the  jury  must  not  attempt  to  award  the  full  amount  of  a  per- 
fect compensation  for  the  pecuniary  injury,  but  must  take  a 
reasonable  view  of  the  case  and  give  what  they  consider,  under 
all  the  circumstances,  a  fair  compensation,  very  plainly  applies  : 
and,  it  need  hardly  be  added,  the  same  rule  applies  to  Judges 
as  well  as  to  juries. 

The  plaintiff's  injuries  were  not  such  as  would  ordinarily 
be  considered  very  grave,  though  painful  and  bad  enough :  she  re- 
ceived two  hard  blows  upon  the  head,  had  three  ribs  broken,  and 
an  injury  to  one  leg,  such  as  is  commonly  called  rider's  sprain; 
injuries  from  which,  at  her  time  of  life,  it  might  well  be  ex- 
pected that  she  would  in  the  usual  course  fully  recover ;  and  one 
main  question  of  fact  is,  whether  she  really  has,  or  has  not,  re- 
covered; and  it  is  a  question  obviously  of  great  diflSculty,  as  it 
cannot  be  determined  by  objective  symptoms,  but  must  rest  so 
much  upon  the  plaintiff's  own  word,  which  may  be  uncon- 
sciously, as  well  as  consciously,  exaggerated  or  untrue. 

The  great  preponderance  of  the  testimony  of  the  medical 
witnesses  is,  that,  in  their  opinions,  the  plaintiff  has  very  far 
from  quite  recovered  from  the  effects  of  the  accident;  that  she 
has  developed  an  obstinate  traumatic  hysteria,  the  outcome  of 
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which  is  doubtful ;  but  one  of  these  witnesses  testified,  with  ap- 
parently much  confidence,  that  she  has  quite  recovered,  that  in- 
deed she  did  not  receive  any  serious  injury,  but  is,  and  has 
.been  throughout,  shamming — to  use  his  own  mode  of  expres- 
sion— ^is  a  faker  from  the  beginning,  a  faker  pure  and  simple; 
and  it  is  in  view  of  these  things  that  the  new  evidence  is 
of  so  much  importance.  It  is  obviously  very  unfortunate  that 
this  evidence  was  not  adduced  at  the  trial,  and  all  of  the  medi- 
cal witnesses  asked  whether,  if  it  were  true  that  the  plain- 
tiff had  concocted  and  sworn  to  an  untrue  state  of  facts  such 
as  is  now  alleged  in  order  greatly  to  increase  her  damages,  they 
would  be  inclined  to  hold  to  their  expressed  opinions  as  to  her 
condition,  or  to  accept  the  opinion  of  the  medical  witness  who 
described  her  as  a  ** faker;"  and,  if  I  had  my  way,  I  would  yet 
have  all  these  witnesses  recalled  with  that  object  in  view,  be- 
fore giving  her  the  fuU  benefit  of  their  testimony  as  it  now 
stands.  It  must  not  be  forgotten  that  their  opinions  were  based 
almost  entirely,  if  not  quite  so,  upon  subjective  symptoms  only, 
as  to  the  plaintiff's  present  condition;  and,  therefore,  so  very 
much  depends  upon  her  truthfulness. 

In  order  to  make  that  which  I  mean  quite  plain,  to  shew 
how  much  depends  upon  the  truthfulness  of  the  plaintiff,  let  me 
read  from  the  testimony  of  one  of  the  medical  witnesses,  given 
in  the  plaintiff's  behalf  on  his  examination  in  chief  at  the  trial, 
the  witness  being  an  eminent  surgeon,  whose  testimony  is  invari- 
ably given  in  such  a  manner  as  to  carry  great  weight : — 

**Q.  Did  you  see  the  effects  of  the  blow  at  all?  A.  No,  I  did 
not,  but  she  described  them  to  me — the  location  of  the  pain 
and  so  on. 

**Q.  You  heard  her  description  of  the  arm?    A.  Yes. 

''Q.  In  which  she  said  she  can  move  it  from  the  elbow  by 
keeping  it  close  or  if  rested  upon  something  to  move  her  body 
away  from  it  and  move  her  body  back  to  it,  but  not  the  arm 
where  it  is.    What  is  that?    A.  Hysteria. 

**Q.  That,  you  think,  is  hysteria?  A.  No  doubt  about  it  in 
my  mind. 

**Q.  You  have  heard  Dr.  Poweirs  evidence?    A.  Yes. 

**Q.  He  has  an  idea  that  it  is  organic  injury  as  well?  A.  I 
round  no  evidence  of  organic  injury. 
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**Q.  None  but  the  pain  it  caused  hert    A.  Yes. 

**Q.  Have  you  any  doubt  in  your  mind  as  to  the  fact  of  it 
causing  her  pain?    A.  Not  at  all ;  she  told  me  so. 

**Q.  You  would  have  to  rely  entirely  on  what  she  said?  A. 
Oh,  entirely. 

**Q.  Then  we  will  come  to  the  leg.    She  had  some  ribs  broken,    Meredith,  j.a. 
but  those,  I  think,  healed  up  ?  A.  I  think  so.    I  doubt  if  I  could 
find  any  track  of  that. 

*'Q.  Now  we  will  come  to  the  injury  to  the  limb.  What  do 
you  think  ?  A.  I  think  she  had  a  very  violent  extension  and  ad- 
duction of  the  thigh  straining  the  psoas  and  adductor  muscles. 

**Q.  What  then  did  you  find  that  night  when  you  examined? 
A.  Except  for  the  hysterical  contraction,  that  had  recovered. 

**Q.  But  you  still  find  the  contraction?    A.  Yes. 

**Q.  And  that  was  genuine  contraction?    A.  Yes. 

**Q.  So  that,  whatever  was  the  cause  of  that,  you  found  her 
just  as  she  has  described  herself?    A.  Yes. 

**Q.  There  was  no  faking?    A.  No,  I  do  not  think  so." 

This  brings  me  to  a  consideration  of  the  important  evidence 
which  has  been  discovered,  and  adduced,  since  the  trial. 

At  the  trial  the  plaintiflf  sought  to  increase  greatly  her  dam- 
ages by  asserting,  and  endeavouring  to  prove,  that,  at  the  time 
of  the  accident,  she  was  earning  about  $2,700  a  year.  Her 
story  was,  that  she  was  paid  $16  a  week  for  wages,  and  earned, 
in  addition,  about  $2,000  a  year  by  way  of  ''commissions:" 
some  admitted  errors,  in  the  particulars  of  the  latter  earnings,  re- 
duced the  total  to  some  extent ;  but,  in  the  main,  she  maintained, 
upon  oath,  that  they  had  been  earned  and  received  by  her.  Her 
case,  if  true,  would  obviously  be  an  extraordinary  one ;  it  would 
be  extraordinary  if  a  young  woman,  employed  as  a  typewriter 
in  a  company  carrying  on  a  business  of  no  vast  extent,  were  paid 
by  it,  or  by  it  and  its  president,  about  $2,700  a  year;  and  extra- 
ordinary also  that  no  trace,  of  anything  like  a  satisfactory  char- 
acter, of  where  the  money  went  to,  could  be  found. 

Some  suspicion  was  thrown  upon  her  statement  as  to  the 
amount  of  her  wages,  by  the  production  of  the  ''wage  book"  of 
the  company  by  which  she  was  employed,  shewing  that  the 
amount  which  she  asserted  was  paid  to  her  weekly,  was  paid 
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by  the  company  only  once  a  fortnight,  and  her  '*bank  book" 
shewed  deposits  accordingly;  but  the  president  of  the  company, 
and  she,  both  testified  that,  although  that  was  so,  he,  out  of  his 
private  purse,  paid  her  an  equal  amount  fortnightly,  making  up 

the  sum  which  she  asserted — $16  a  week  at  the  time  of  the  acci- 

Mewdith,j.A.  dent;  but  nothing  whatever,  in  writing,  was  produced  to  sup- 
port this  testimony,  or  to  shew  where  the  money  went,  though, 
as  I  have  said,  the  plaintiff's  bank  book  gave  evidence  of  the 
fortnightly  receipts  of  the  wages  paid  to  her  by  the  company. 
Additional  suspicion  was  thrown  upon  her  statements,  as  to  her 
earnings,  by  the  elicitation  of  facts  which  make  it  plain  to  me 
that  some  of  the  items,  contained  in  her  particulars  of  commis- 
sions earned  and  received  by  her,  were  really  payments  made 
for  household  expenses  of  the  president  of  the  company,  and  for 
goods  purchased  by  the  company.  And  still  further  suspicion 
was  created  by  the  absence  of  the  one  book  of  the  company, 
which  would  have  demonstrated  the  truth  or  falsity  of  many,  if 
not  all,  of  the  items  of  these  particulars.  The  outstanding  item, 
however,  in  them,  is  that  of  the  17th  August,  amounting  alone  to 
$1,355.27,  the  greater  part  of  the  whole  sum  of  them ;  this,  the 
plaintiff  asserted,  represented  her  commission  on  the  five  or  six 
matters  mentioned  in  the  stub  of  cheque  for  the  amount ;  origin- 
ally there  was  only  one  entry  upon  the  stub,  and  that  was  the 
name  of  the  Bertram  Company  of  Dundas,  written  in  ink,  the 
other  entries  have  been  since  made  in  pencil.  After  the  trial,  on 
account  of  an  anonymous  letter  giving  to  the  defendants  some 
information,  inquiry  was  made  which  led  to  the  giving  of  the 
additional  evidence  in  this  Court,  evidence  which  makes  it 
quite  plain  that  this  amount  was  not  paid  to  the  plaintiff  for 
commissions,  or  to  her  at  all;  but  was  paid  to  the  Bertram 
Company  of  Dundas,  by  the  president  of  the  company  which  em- 
ployed the  plaintiff,  for  money  coming  from  him  to  them  in  re- 
spect of  a  transaction  had  between  them ;  so  that  there  seems  to 
me  to  be  no  escape  from  the  finding  that  the  plaintiff's  story, 
as  to  her  earnings  by  way  of  commissions,  is  almost  wholly  un- 
true; and,  if  that  be  so,  how  are  we  to  judge  between  the  op- 
inions of  those  who  considered  that  she  was  suffering  from  hy- 
steria and  of  him  who  was  firmly  of  the  opinion  that  she  was 
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malingering  Y  In  that  state  of  affairs,  I  would  be  much  helped  by 
a  re-statement  of  the  opinions  of  all  of  these  gentlemen  in  the 
light  of  the  development  of  the  case  since  they  were  last  ex- 
pressed. 

But,  if  that  is  not  to  be,  I  would  reduce  the  damages  to 
$7,000,  which  I  feel  quite  sure  is,  to  say  the  least  of  it,  a  fair    Meredith,  j.a. 
compensation. 
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Moss,  C.J.O.,  Maclaren    and  Mageb,  JJ.A.,  concurred. 
Damages  reduced;  no  costs  of  appeal. 


[IN  THE  COURT  OF  APPEAL.] 

FiiEMiNG  V.  Toronto  R.W.  Co. 

Negligence — Street  RailiDay — Injury  to  Passenger — Electric  Ewplosiofy— 
Conduct  of  Motorman — Findings  of  Jury — Evidence — Inspection — 
Recollection  of  Witness — Written  Report — Improper  Rejection — New 
Trial, 

The  plaintiff  was  a  passenger  upon  an  electric  street-car  of  the  defend- 
ants, when  an  electric  explosion  occurred  in  the  car,  and  the  plaintiff 
was  injured  by  being  forced  out  of  the  car  and  thrown  upon  the  ground 
by  his  panic-stricken  fellow-passengers.  In  an  action  to  recover  dam- 
ages for  his  injury,  he  alleged  as  negligence  on  the  part  of  the  defend- 
ants, among  other  things,  that  they  had  not  properly  inspected  the 
controller.  At  the  trial,  which  took  place  thirteen  months  after  the 
explosion,  the  defendants  called  as  a  witness  the  foreman  at  one  of  their 
barns  to  shew  that  there  had  been  a  proper  inspection.  The  witness 
could  not,  from  memory  alone,  testify  to  an  inspection  shortly  before 
the  accident.  Counsel  for  the  defendants  proposed  to  put.  into  the  wit- 
ness's hands  a  report,  signed  by  him  in  the  usual  course  of  his  work, 
shewing  that  the  car  had  been  examined  three  days  before  the  explo- 
sion. Upon  objection  by  the  plaintiff,  the  trial  Judge  ruled  that  the 
witness  could  not  refresh  his  recollection  by  looking  at  the  report,  un- 
less he  had  a  recollection  to  refresh,  which  he  did  not  profess  to  have; 
and,  therefore,  excluded  the  testimony.  The  jury  found  negligence  on 
the  part  of  the  defendants  in  that:  (1)  the  motorman  was  incompetent 
to  handle  a  car  in  case  of  emergency;  (2)  had  he  used  the  air-brake, 
the  car  could  have  been  brought  to  a  stop  before  the  accident  happened; 
and  (3)  that  the  car  was  not  properly  inspected;  and  judgment  was 
entered  for  the  plaintiff: — 

Held,  upon  appeal,  that  the  testimony  of  the  foreman  was  improperly  re- 
jected. 

Held,  also,  per  Mebedith,  J.A.,  that  the  finding  as  to  the  incompetence  of 
the  motorman  afforded,  in  itself,  no  cause  of  action;  and  that  there  was 
no  reasonable  evidence  of  negligence  on  the  part  of  the  motorman  in 
failing  to  apply  the  brakes  before  seeking  to  reassure  the  passengers  and 
to  have  the  electric  current  cut  off  by  the  removal  of  the  pole  from  the 
wire. 

A  new  trial  was  directed. 
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C.  A.  Appeal  by  the  defendants  from  the  judgment  of  Middleton, 

^^^^         J.,  at  the  trial,  upon  the  findings  of  a  jury,  in  favour  of  the 

Fleming      plaintiff,  for  $1,200. 

Toronto  ^^  plaintiff,  by  his  statement  of  claim,  delivered  on  the  17th 

R.W.  Co.      December,  1910,  alleged  as  follows  :— 

(2)  The  plaintiff,  on  the  10th  day  of  August,  1910,  became 
a  passenger  to  be  carried  for  reward  on  the  defendants'  rail- 
way, on  a  King  street  car  going  east. 

(3)  The  car  upon  which  the  plaintiff  was  riding  stopped  at 
Sherbourne  street,  and,  upon  starting  again  from  Sherbourne 
street,  there  was  an  explosion,  and,  shortly  after,  the  front 
part  of  the  car  took  fire. 

(4)  The  car  proceeded  at  a  very  high  rate  of  speed,  and 
many  of  the  passengers,  becoming  alarmed,  as  the  fire  was 
spreading,  in  order  to  save  themselves,  jumped  from  the  car, 
and  the  plaintiff,  being  on  the  end  of  a  seat,  was  forced  out  of 
the  car  by  the  passengers  seeking  to  escape,  and  thrown  to  the 
ground. 

(5)  The  plaintiff  lit  on  his  head  and  side;  his  right  eye, 
cheek,  and* shoulder  were  badly  injured;  two  ribs  were  frac- 
tured; his  right  hip  and  knee  were  badly  injured;  and  he  re- 
ceived other  injuries  and  severe  shock. 

(6)  The  plaintiff  has  up  to  the  present  time  been  unable  to 
attend  to  his  work  and  has  incurred  medical  and  other  expenses. 

(7)  The  plaintiff's  injuries  are  permanent. 

(8)  The  plaintiff  charges  and  the  fact  is,  that  the  accident 
was  due  to  the  negligence  of  the  defendants;  such  negligence 
consisting  in  the  defendants  not  having  properly  inspected  the 
controller,  or,  if  so  inspected,  in  not  having  it  put  in  proper 
order,  and  in  leaving  the  said  controller  out  of  repair  or  not  in 
proper  condition  to  be  in  operation;  and  in  having  the  cars  over- 
loaded, and  thus  giving  the  controller  too  much  strain;  and  in 
the  motorman  turning  the  power  of  the  controller  on  too  sud- 
denly when  overloaded;  neglecting  to  turn  off  the  power  after 
the  controller  blew  out;  and  in  the  motorman  deserting  his  post 
and  leaving  the  car  to  run  away;  and  in  the  conductor  and 
motorman  neglecting  to  pull  the  pole  off  the  wire,  and  thus 
stop  the  car;  and  in  the  defendants  permitting  the  car  in  ques- 
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tion   to   be    operated    by    an   inexperienced    and    incompetent         C.A. 
motorman;  and  in  the  failure  of  the  motorman  to  apply  the         ^^^^ 
brake;  and  in  the  defective  form  and  design  of  the  car,  and      Fleming 
the  crowding  of  the  same,  both  of  which  impeded  the  con-      Toronto 
ductor  in  the  discharge  of  his  duties;  and  in  using  a  circuit      R-W.Co. 
breaker  of  inferior  design  and  defective  condition,  and  in  using 
a  defectively  constructed  controller. 

Particulars  delivered  under  the  statement  of  claim  were  as 
follows : — 

The  defective  form  and  design  of  the  car  consists  in  hav- 
ing the  seats  too  close  together;  in  having  a  running  board  on 
the  outside  of  the  car,  instead  of  a  passage  in  the  centre  of  the 
car;  and  the  defect  in  the  general  arrangements,  so  that  the 
employees  cannot  pull  down  the  trolley  pole  in  an  emergency 
or  when  required. 

Insufficiency  of  provision  for  electrical  transmission  in 
portions  of  the  equipment  circuits;  insufficiency  lOf  provision 
for  insulation  between  portions  of  the  equipment  circuits;  in- 
sufficiency of  provision  for  insulation  in  the  circuit  breaker 
when  open;  insufficiency  of  provision  for  fire  protection  in 
case  of  trouble  in  the  equipment  circuits;  defective  insula- 
tion of  and  insufficiency  of  provision  for  electrical  transmission 
in  portions  of  the  equipment  circuits;  insufficiency  of  provision 
for  shutting  oflf  the  power  when  the  circuit  breaker  failed  to 
serve  its  purpose  at  the  time  of  the  accident. 

The  particulars  in  reference  to  the  controller  are  as  follows : 
defective  insulation  and  too  low  conductivity  in  the  circuit. 

The  defendants  pleaded  '*not  guilty  by  statute,^'  referring  to 
R.S.O.  1897,  ch.  207,  sec.  42;  55  Vict.  ch.  99,  sees.  1,  4,  17,  18. 

The  trial  was  on  the  25th,  26th,  and  27th  September,  1911. 

Certain  evidence  was  rejected  at  the  trial,  as  set  out  in  the 
judgment  of  Maclaren,  J.A.,  infra. 

The  questions  submitted  to  the  jury  and  their  answers  were 
as  follows: — 

"1.  Was  the  accident  caused  by  the  negligence  of  the  defend- 
ants?    A.  Yes. 

**2.  If  so,  what  was  that  negligence?  Answer  fully.  A.  We 
believe  the  motorman  was  incompetent  to  handle  a  car  in  case  of 
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C.  A.        emergency.    Had  he  used  the  air-brake,  the  car  could  have  been 

1^11        brought  to  a  stop  before  the  accident  happened.    And  we  also 

Fleming     believe  the  car  was  not  properly  inspected." 

Toronto  "^^^  J^^"^  assessed  the  plaintiff's  damages  at  $1,200;  and 

R.W.  CJo.      the  trial  Judge  directed  judgment  to  be  entered  for  that  sum, 

with  costs. 

By  an  order  of  Moss,  C.J.O.,  in  Chambers,  dated  the  21st 
October,  1911,  the  defendants  were  allowed  to  appeal  directly 
to  the  Court  of  Appeal. 

December  4  and  5.  The  appeal  was  heard  by  Moss,  C.  J.O., 
Gabrovo,  Maclaben,  Meredfth,  and  Magee,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  defendants,  argued  that  there 
was  no  evidence  to  justify  the  finding  of  the  jury  that  the  motor- 
man  was  incompetent  to  act  in  an  emergency.  Neither  was 
there  evidence  to  justify  the  finding  of  the  jury  that  the  car 
was  not  properly  inspected;  and,  in  any  case,  the  defendants 
were  entitled  to  have  their  witness's  memory  refreshed  by  the 
inspection  sheets,  which  were 'the  only  means  a  man  had  of  re- 
freshing his  memory  where  numbers  of  cars  are  inspected  night 
after  night,  and  he  is  called  upon  to  testify  in  regard  to  such 
inspection  a  year  or  more  after  the  accident:  Phipson  on  Evi- 
dence, 5th  ed.,  pp.  466,  467.  The  learned  trial  Judge  having, 
it  was  submitted,  wrongfully  refused  to  allow  such  refreshing 
of  the  witness's  memory,  a  new  trial  should  be  granted. 

H,  D.  Oamble,  K.C.,  for  the  plaintiff,  contended  that  there 
was  ample  evidence  to  support  all  the  findings  of  the  jury. 
The  evidence  of  reports  which  was  excluded  was  properly  ex- 
cluded. There  could  be  no  more  dangerous  evidence  than  the 
evidence  of  such  reports,  which  might  be  cooked  to  suit  the 
case  of  the  party  from  whose  custody  they  came.  He  referred 
to  Rosenberger  v.  Grand  Trunk  R,W.  Co.  (1882),  32  C.P.  349: 
Canada  Central  R.W.  Co.  v.  McLaren  (1883),  8  A.R.  564. 

McCarthy,  in  reply. 

December  30.  Maclaren,  J.A.  : — This  is  an  appeal  by  the 
defendants  from  a  judgment  for  $1,200  in  a  trial  before  Mid- 
dleton,  J.,  and  a  jury.    The  action  was  for  damages  sustained 
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by  the  plftintiff  from  an  electric  explosion  in  one  of  the  com-         ^-^ 
pany's  cars,  on  which  he  was  a  passenger  on  the  10th  August,         ^^^^ 
1910.    The  defendants  contend  that  the  evidence  does  not  jus-      Fleming 
ti^  the  findings  of  the  jury;  but,  in  case  the  Court  does  not      tobonto 
accede  to  that  view,  they  ask  for  a  new  trial,  on  the  ground  that      R-W^o. 
the  trial  Judge  improperly  excluded  material  evidence  tendered    Midaiwi.  j.a. 
by  them. 

I  consider  that  it  would  not  be  in  the  interests  of  justice  that 
the  case  should  be  finally  determined  on  the  evidence  admitted ; 
but  that  there  should  be  a  retrial  in  order  that  the  tendered* 
evidence  may  be  received. 

In  his  statement  of  claim  the  plaintiff  alleged  that  the  acci- 
dent was  caused  by  the  negligence  of  the  company  in  *'not  hav- 
ing properly  inspected  the  controller,  or,  if  so  inspected,  in  not 
having  it  put  in  proper  order,  and  in  leaving  the  said  controller 
out  of  repair  or  not  in  proper  condition  to  be  in  operation." 
The  defendants  pleaded  ''not  guilty  by  statute." 

The  evidence  excluded  was  on  the  examination  of  one  Bar- 
ton, a  witness  for  the  defence,  who  was  the  foreman  at  one 
of  the  company's  barns  and  in  charge  of  the  inspectors  and  re- 
pairing at  that  bam,  and  superintended  the  work  done  there. 
The  following  are  the  material  parts  of  the  examination,  which 
will  shew  how  the  diflSculty  arose : — 

''Mr.  McCarthy:  Q.  Now,  can  you  speak,  looking  at  the  re- 
cord, which  I  notice  is  signed  by  you,  of  the  report  of  cars  in- 
spected on  August  7th,  1910 — 

"Mr.  Gamble:  Is  that  evidenee,  my  Lordt 

"His  Lordship:  He  can  refresh  his  recollection.  He  must 
have  a  recoUection  to  refresh.    He  must  say,  'I  recollect.' 

"Mr.  McCarthy:  I  don't  suppose,  my  Lord,  that  I  could 
ask  a  man  to  recollect  what  controllers  were  inspected  on  Aug- 
ust 7th,  last  yeart  * 

"His  Lordship:  I  do  not  suppose  he  can. 

"Mr.  McCarthy:  Q.  I  don't  suppose  you  can  recollect  what 
particular  cars  were  examined  on  August  7th  t    A.  No. 

"His  Lordship:  .  .  .  Unless  the  witness  can  say,  'I 
have  a  recollection,'  he  cannot  use  that  in  order  to  refresh  his 

22 — XXV.  O.L.B. 
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memory;  but  if,  in  the  refreshing  of  his  memory,  he  can  say 
he  can  recollect,  that  can  be  used." 

(After  a  discussion),  '*Mr.  McCarthy:  Q.  So  you  have  no 
way  of  recollecting  when  that  car  was  inspected  in  August 
of  1910 1    A.  Only  by  the  sheets,  that  is  all  I  can  go  by. 

''Q.  You  have  seen  the  sheets  T  A.  I  have  seen  the  sheets.  I 
have  the  sheets  for  six  or  seven  years. 

''His  Lordship :  I  think  the  situation  is  plainly  that  the  wit- 
ness cannot  recollect  one  incident  in  the  case.  All  he  can  say 
is  that  he  can  go  by  the  sheets. 

'*Mr.  McCarthy:  Subject  to  your  Lordship's  ruling,  I  would 
submit  the  question  in  reference  to  the  sheets  which  he  has. 

''His  Lordship:  In  99  cases  out  of  100  it  is  not  objected  to, 
because  we  want  to  get  at  the  actual  facts;  if  the  objection  is 
taken,  I  am  afraid  I  shall  have  so  to  rule,  but  it  is  against  my 
own  desire.'* 

Mr.  Gamble  pressed  his  objection,  and  was  proceeding  to 
discuss  the  matter  further,  when  his  Lordship  reminded  him 
that  he  had  ruled  in  his  favour. 

The  law  on  the  subject  is,  I  consider,  correctly  laid  down  in 
Phipson  on  Evidence,  5th  ed.,  p.  466,  as  follows:  "A  witness 
may  refresh  his  memory  by  reference  to  any  writing  made  or 
verified  by  himself  concerning  and  contemporaneously  with  the 
facts  to  which  he  testifies.  .  .  .  The  writing  may  have  been 
made  either  by  the  witness  himself,  or  by  others,  providing  in 
the  latter  case  that  it  was  read  by  him  when  the  facts  were 
fresh  in  his  memory,  and  he  knew  the  statement  to  be  correct." 
In  the  present  case,  the  question  of  the  defendants'  counsel 
was  not  completed,  as  he  was  interrupted  before  the  sentence 
was  finished;  but  the  fair  inference,  from  so  much  of  the  facts 
as  was  allowed  to  be  brought  out,  is,  that  the  sheets  in  question 
contained  a  daily  record  of  the  cars  inspected  or  repaired, 
either  prepared  by  the  witness  himself  or  examined  by  him  at 
the  time,  and  then  certified  by  his  signature  from  his  personal 
knowledge.  That  the  facts  were  not  more  fully  brought  out  is 
owing  to  the  premature  objection  of  the  plaintiff's  counsel. 

With  great  respect,  I  am  of  opinion  that  the  rule  laid  down 
by  the  trial  Judge  is  too  narrow  and  is  not  justified  by  the 
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authorities.  I  think  the  law  is  more  correctly  stated  by  Phip- 
son,  5th  ed.,  p.  467,  where  he  says:  "It  is  not  essential  that  the 
witness  should  have  any  independent  recollection  of  the  facts. 
Thus,  an  attesting  witness,  from  seeing  his  own  signature  to  a 
deed,  may  say  that  he  is  sure  that  the  party  has  executed  it 
{Maugham  v.  Hubbard  (1828),  8  B.  &  C.  14) ;  so,  a  barrister  may  Macu«n.  j.a. 
refer  to  notes  on  his  brief,  though  he  has  no  recollection  of  the 
case  (R.  v.  Chiinea,  Ir.  Cir.  R.  167) ;  or  an  agent  who  has  made  a 
memorandum  of  the  terms  of  a  lease,  but  forgotten  the  trans- 
action' may  swear  from  seeing  the  memorandum  he  has  no 
doubt  the  lease  was  granted  (Rex  v.  St.  Martins  (1834),  2  A.  & 
E.  210  .  .  .  )  And  ...  a  journalist  may  refer  to  the 
copy  of  an  article  written  by  him,  although  he  has  forgotten 
the  facts  narrated  (Topham  v.  McGregor  (1844),  1  C.  &  K. 
320)." 

I  am  of  opinion  that  the  appeal  should  be  allowed  with  costs 
to  the  defendants  in  any  event;  the  costs  of  the  previous  trial 
to  be  in  the  action. 


Meredith,  J.A.: — There  are  really  but  two  questions  for 
consideration,  upon  this  appeal,  because  there  are  really  find- 
ings of  negligence  in  two  respects  only — failure  to  apply  the 
brakes,  and  failure  to  discover  and  remedy  the  defect  which 
was  the  cause  of  the  accident :  the  finding  as  to  the  incompetence 
of  the  motorman  aflPords,  in  itself,  no  cause  of  action;  the  in- 
competence of  the  man  might  have  had  some  bearing  upon  the 
question  of  failure  to  apply  the  brakes,  but  otherwise  it  was 
immaterial,  because,  competent  or  incompetent,  he  was  the  de- 
fendants' servant,  for  whose  conduct,  in  the  course  of  his 
employment,  the  defendants  are  answerable;  if  the  case  had 
been  one  coming  under  the  rule  as  to  ** common  employment," 
the  question  might  have  been  quite  material;  in  this  case  it  is 
not  possible  that  it  alone  can  be  made  a  cause  of  action. 

The  first  question,  then,  is,  whether  there  was  any  reasonable 
evidence  of  negligence  on  the  part  of  the  motorman  in  failing 
to  apply  the  brakes  before  seeking  to  reassure  the  passengers 
and  to  have  the  electric  current  cut  off  by  the  removal  of  the 
pole  from  the  wire.    And  this  question  is  not  to  be  looked  at  as 
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it  may  now  appear,  looking  back  npon  the  erent  and  having 
days  for  considering  what  might  have  been  done  to  have  pre- 
vented the  panic,  on  the  part  of  the  passengers  in  the  car, 
which  was  the  canse  of  the  plaintiff's  injury. 

The  explosion  caused  by  the  electricity  was  an  u&usually 

ifendith. J.A.  violent  one;  and  the  motorman  got  the  brunt  of  it,  and  was 
somewhat  stunned  by  it.  His  first  act  was  to  turn  off  the  power, 
obviously  the  proper  thing  to  do.  Finding  that  that  did  not  cut 
off  the  electricity,  which  would,  if  not  cut  off,  bum  up  the  car, 
and  the  quickest  and  best  means  of  cutting  it  off  being  by  de- 
tachment  of  the  pole  at  the  other  end  of  the  car,  and  the  pas- 
sengers being  panic-stricken,  not  knowing  what  had  happened, 
or  what  might  happen  next,  he  immediately  turned  to  the  body 
of  the  car  and  called  to  the  conductor  to  detach  the  pole,  and 
then  to  the  passengers  to  keep  their  seats;  and  then  back  to 
his  motor  in  the  vestibule  of  the  ear,  from  which  he  had  to  be 
carried,  owing  to  the  injury  which  he  had  sustained.' 

In  the  imminent  danger,  there  were  three  things  which  the 
man  might  have  done,  disregarding  his  own  interests  and  safety 
in  the  interests  and  for  the  safety  of  his  pasBengers:  (1)  get 
the  power  cut  off;  (2)  reassure  the  passengers,  who  in  their 
panic  might  injure  one  another;  and  (3)  apply  the  brakes,  so 
that  there  might  be  less  danger  in  a  panic;  the  man,  in  the  in- 
stant, deemed  the  first  two  the  most  important,  and  left  the 
third  until  he  had  done  what  he  could  to  effect  the  other  two ; 
and  it  seems  plain  to  me  that  no  reasonable  man  could  con- 
scientiously say  that  in  doing  so  he  was  guilty  of  negligence. 
That  which  was  most  urgent  of  all  things  was  the  cutting  off 
of  the  power;  unfortunately,  the  passengers,  in  their  panic, 
threw  the  conductor  twice  off  the  car  before  the  motorman 's  in- 
junction to  remove  the  pole  from  the  wire  could  be  obeyed; 
but  he  did  not  know,  he  could  not  tell,  that  it  would  not  be 
immediately  complied  with;  his  reassurance  of  the  passengers 
was  next  in  importance ;  if  it  had  succeeded,  no  one  would  have 
been  injured;  there  would  have  been  no  need  to  stop  the  car, 
to  prevent  injury,  if  the  pole  were  removed  and  the  passengers 
remained  in  their  seats;  these  things  failing,  it  was  important 
to  stop  the  car  as  soon  as  possible,  to  prevent  the  additional 
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danger  to  panic-stricken  passengers  alighting  from  a  car  mov- 
ing at  a  slow  rate  of  speed  over  a  car  b^ng  stopped  by  the  im- 
mediate application  of  the  brakes.  If  the  man  had  stopped  to 
apply  the  brakes  first,  and  then  had  turned  to  reassure  the 
passengers  and  to  call  for  the  disconnection  of  the  current,  he 
might,  much  better,  have  been  found  fault  with ;  but,  whichever 
he  did  first,  in  the  moment  of  the  explosion  and  consequent 
fire,  he  could  hardly  be  accused,  reasonably,  of  negligence.  In 
my  opinion,  there  is  no  reasonable  evidence  to  support  this  find- 
ing; and  I  desire  to  add  that  I  hope  all  ''competent''  men  may 
act  in  as  courageous  a  manner  upon  such  an  extraordinary  oc- 
casion of — ^if  judged  by  the  panic  of  the  passengers — ^very  con- 
siderable cause  for  alarm,  as  this  man,  found  by  the  jury  to  be 
"incompetent,'*  did.  I  would  accordingly  favour  a  dismissal  of 
the  action  for  these  reasons,  but,  at  the  least,  the  defendants 
are  surely  entitled  to  a  new  trial,  and  that  is  the  opinion  of  the 
other  members  of  the  Court. 

On  the  other  branch  of  the  case  as  well,  the  defendants  are 
entitled,  I  think,  to  a  new  trial,  because  of  the  improper  rejec- 
tion of  evidence.  The  plaintiff  made  a  prima  facie  case  of 
neglect,  on  the  part  of  the  defendants,  to  take  reasonable  care 
that  the  car  was  road-worthy  and  free  from  the  defect  which 
caused  the  accident.  The  defendants  then  proceeded  to  meet 
that  case  by  testimony  as  to  examinations  to  ensure  road- 
worthiness and  freedom  from  such  defect;  but,  upon  objec- 
tion made  on  the  plaintiff's  behalf,  the  evidence  in  question 
was  rejected,  and  rejected  upon  an  erroneous  ground,  as  is 
now  generally  admitted.  The  witness  could  not,  from  mem- 
ory alone,  testify  to  an  inspection  made  shortly  before  the  acci- 
dent; it  would  hardly  be  possible  that  he  could;  it  was  then 
proposed  to  put  into  his  hand  a  report,  signed  by  him  in  the 
usual  course  of  his  work,  shewing  that  the  car  had  been  ex- 
amined at  that  time ;  but,  upon  such  objection,  that  was  preven- 
ted. If,  looking  at  the  report,  the  witness  'could  have  said, 
'*That  is  my  report,  it  refers  to  the  car  in  question,  and  shews 
that  it  was  examined  at  that  time,  and,  though  I  cannot  from 
memory  say  that  it  was  then  examined,  I  can  now  swear  that 
it  was,  because  I  signed  no  report  that  was  untrue,  and  at  the 
time  I  signed  this  report  I  knew  that  it  was  true,"  that  would. 
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C.A  of  course,  be  very  good  evidence,  but  the  defendants  were  not 

allowed  to  get  that  far;  and  so  the  defendants  are  entitled  to 

Fleming  a  new  trial  upon  this  ground  also. 

V. 

R.W.CO.  Moss,  C.J.O.,  Garbow   and  Magbb,  JJ.A.,  agreed  in  the  re- 


sult. 


Appeal  allowed  and  new  trial  ordered. 


LDIVISIONAL  COURT]. 
^'  ^-  Leslie  v.  Pere  Marquette  B.W.  Co. 

1911 

Railway — Severance  of  Farm — Undergrade  Crossing — Agreement — Mainten- 

Dec.  30.  ***^  ^^  Crossing — Right  to   Continuance — User  for  Twenty   Years — 

Easement — Prescription. 

The  judgment  of  Oltjte,  J.,  24  O.L.R.  206,  was  affirmed,  on  the  ground 
that  the  plaintiffs'  right  to  an  undergrade  crossing  had  been  established 
as  an  easement  by  continuous  user  for  twenty  years. 

Appeal  by  the  defendants  from  the  judgment  of  Clute,  J., 
24  O.L.R.  206. 

November  22.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Falconbridge,  C.J.K.B.,  Britton  and  Suther- 
land, JJ. 

R,  J.  Towers,  for  the  defendants,  argued  that,  as  the  con- 
tract between  the  predecessors  in  title  of  the  parties  had  been 
reduced  to  writing,  and  no  fraud  was  alleged  or  proved  on  the 
part  of  the  defendants,  evidence  should  not  have  been  received 
to  vary  the  terms  of  the  written  instrument,  and  the  learned 
trial  Judge  was  not  entitled  to  have  regard  to  the  "surrounding 
circumstances*'  connected  with  the  transaction;  that  the  evid- 
ence did  not  justify  the  conclusion  arrived  at  by  the  trial  Judge 
that  there  had  been  uninterrupted  user  of  the  undergrade  cross- 
ing by  the  plaintiffs  for  over  twenty  years.  Even  if  the  evidence 
objected  to  by  the  defendants  should  be  considered  admissible, 
no  case  was  made  out  for  the  reformation  of  the  deed  which 
contained  the  contract  between  the  parties.  It  was  very  impro- 
bable that  Douglas  made  any  such  agreement  for  the  use  of  an 
underpass  as  is  alleged;  and  in  any  case  it  was  not  competent 
for  him  to  enter  into  such  an  arrangement:  Doran  v.  Oreat 
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Western  R.W,  Co.  (1857),  14  U.C.R.  403 ;  Wood  v.  Hamilton  and 
North  Western  R.W.  Co.  (1877),  25  Gr.  135;  MacMurchy  and 
Denison's  Railway  Law  of  Canada,  2nd  ed.,  p.  345.  The  cases 
of  McKenzie  v.  Orand  Trunk  R.W.  Co.  and  Dickie  v.  Grand 
Trunk  R.W.  Co.  (1907),  14  O.L.R.  671,  which  were  cited  and 
relied  upon  by  the  learned  trial  Judge,  are  disting^uishable  from 
the  case  at  bar.  There  was  no  agreement  in  the  McKemie  case ; 
while  in  the  Dickie  case  there  was  an  unsigned  agreement.  Here 
the  facts  are  quite  different,  as  we  rely  upon  the  deed  executed 
by  George  Leslie,  after  consultation  with  his  neighbours.  The 
case  falls  within  the  principle  laid  down  in  Oatman  v.  Grand 
Trunk  R.W.  Co.  (1910),  2  O.W.N.  21. 

D.  L.  McCarthy,  K.C.,  for  the  plaintiffs,  argued  that  the  case 
fell  within  the  principle  of  the  McKenzie  and  Dickie  cases,  as 
held  by  the  learned  trial  Judge.  The  underpass  was  in  exist- 
ence at  the  time  the  deed  was  given,  and  continued  to  be  used 
from  1885  to  1906,  and  there  is  ample  evidence  to  support  the 
finding  that  it  was  used  for  more  than  twenty  years.  The  facts 
are  such  as  support  the  presumption  that  there  was  an  agreement 
as  to  the  use  of  the  underpass,  quite  apart  from  the  direct  oral 
evidence  on  the  point.  The  facts  in  the  Oatman  case  are  en- 
tirely different  from  those  in  question  here. 

Towers,  in  reply,  referred  to  Canada  Southern  R.W.  Co.  v. 
Erwin  (1886),  13  S.C.R.  162,  per  Gwynne,  J.,  at  p.  164,  which 
laid  down  the  principles  applicable  to  this  case. 


D.C. 
1911 
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December  30.  The  judgment  of  the  Court  was  delivered  by 
Britton,  J.: — The  plaintiffs  are  the  owners  of  the  north  half 
of  lot  6  in  the  front  concession  of  the  township  of  Moore,  ex- 
cept that  part  heretofore  conveyed  to  the  Huron  and  Erie 
Railway  Company. 

For  many  years — it  is  said  from  1885  to  1906 — the  owners 
and  occupiers  of  this  land  enjoyed  as  of  right  an  undergrade 
crossing,  such  as  was  necessary  for  the  proper  working  of  this 
land  on  both  sides  of  the  railway,  the  severance  having  been 
created  by  the  railway.  About  the  year  1906  the  defendants 
filled  in  this  crossing. 
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The  plaintiffs  allege  that,  at  the  time  of  the  agreement  for 
the  sale  of  land  for  the  right  of  way  for  the  Huron  and  Erie 
Railway,  there  was  in  fact  an  agreement  for  such  an  under- 
grade crossing. 

The  action  is  for:  (a)  specific  performance  of  ihe  alleged 
agreement;  (b)  a  mandatory  order  compelling  the  restoration 
of  the  crossing;  (c)  an  injunction  restraining  further  interfer- 
ence with  the  plaintiffs  in  the  use  of  the  crossing;  (d)  a  de- 
claration that  the  plaintiffis  are  entitled  to  have  the  crossing 
maintained  by  the  defendants;  and  (e)  damages. 

The  learned  trial  Judge  found  in  favour  of  the  plaintiffs  for 
the  undergrade  crossing,  and  assessed  the  plaintiffs'  damages 
at  $200:  see  24  O.L.R.  206. 

It  was  admitted  at  the  trial  that,  for  the  purposes  of  this 
action,  the  plaintiffs  stand  in  the  position  of  Oeorge  Leslie,  the 
grantor,  and  that  the  defendants  stand  in  the  same  position  as 
the  Huron  and  Erie  Railway  Company,  having  all  the  rights  and 
being  subject  to  all  the  liabilities  of  that  company. 

At  the  trial  and  upon  the  argument,  the  plaintiffis  contended 
that,  apart  from  any  express  agreement  at  the  time  of  the  agree- 
ment for  sale  of  right  of  way,  they,  the  plaintiffs,  had,  subse- 
quent to  the  sale  of  right  of  way  and  prior  to  1906,  acquired 
this  undergrade  right  of  way,  by  prescription.  If  that  claim 
has  been  established,  it  will  not  be  necessary  to  consider  the 
other  branches  of  the  case. 

The  learned  trial  Judge  found  as  a  fact  that  the  plaintiffs 
have  acquired  an  easement  in  what  is  called  the  undergrade  pass. 
His  words  are  (24  O.L.R.  at  p.  209) :— "Having  regard  to  the 
surrounding  circumstances  and  the  evidence,  I  have  no  doubt 
whatever  that  it  was  a  part  of  the  agreement  and  arrangement 
made  at  the  time  of  the  purchase  of  the  right  of  way  that  the 
said  George  Leslie  should  have  an  underpass  for  the  use  of  his 
farm  for  waggons  and  cattle  to  pass  thereunder.  This  pass  was 
in  fact  established ;  the  railway  fence  was  turned  in  to  the  two 
posts  on  each  side  of  the  centre  opening,  and  gates  were  put 
upon  both  sides  of  this  opening;  and  I  find  as  a  fact  that  the 
pass  was  used  in  connection  with  and  for  the  purposes  of  the 
farm  for  over  twenty  years.    After  a  time,  the  trellis  work  was 
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filled  in  up  to  the  pass,  and  this  was  planked  up  to  prevent  the         ^*  C. 
earth  from  falling  into  the  pass,  and  so  it  continued  down  to  the  ^^^^ 

year  1906.    It  would  appear  that  in  the  first  instance  two  gates        Leslie 
were  placed,  one  on  each  side  of  the  pass,  and  that,  after  it  was        -p^^ 
planked  up,  only  one  gate  appears  to  have  been  in  use.    I  do  not    ^?S^^^J" 
accept  the  evidence  of  the  defendants'  witnesses  that  the  fence 
along  the  railway  ever  extended  across  the  opening  so  as  to  close 
the  pass.    Having  regard  to  the  location  of  the  farm  and  the 
necessity  for  having  a  pass  for  the  cattle  to  go  down  to  drink, 
the  evidence  of  the  defendants'  witnesses  upon  that  point,  con- 
tradicted as  it  is  by  the  plaintiffs'  witnesses,  to  me  is  incredible. 
I  think  they  are  mistaken."    And  at  p.  213:  ^^ While  I  desire 
my  judgment  to  proceed  mainly  upon  the  principle  laid  down  in 
the  McKemie  case,*  I  am  also  of  the  opinion  that  the  plaintiffs 
have  established  an  easement  by  continuous  user  as  of  right  for 
over  twenty  years." 

There  is  evidence  to  warrant  that  finding.  The  Judge  dis- 
carded the  evidence  of  some  of  the  witnesses  and  accepted  the 
evidence  given  by  others.  He,  having  seen  and  heard  the  wit- 
nesses, was  in  a  better  position  than  we  are  in  appeal.  But, 
apart  from  that,  if  asked  to  make  a  finding  upon  the  notes  of 
evidence  in  our  possession,  my  conclusion  would  be,  that  the 
easement  has  been  established.  Let  it  be  granted  that  the  farm 
was  entitled  to  a  crossing  at  the  time  when  the  railway  was  con- 
structed, and  after — an  underpass  would  seem  more  reasonable 
and  economical  from  the  railway  standpoint.  If  in  the  long 
past  it  was  better  for  all  parties,  they  would  naturally  have  an 
understanding  and  agreement  in  reference  to  the  pass,  and  act 
upon  it. 

Upon  my  reading  of  the  evidence,  I  am  of  opinion  that  the 
Leslies  as  of  right  used  the  underpass,  and  the  predecessors  of 
the  defendants,  and  the  defendants,  knew  that  this  pass  was 
being  used  by  the  owners  and  occupiers  of  the  farm,  as  of  right, 
and  the  defendants  did  not  attempt  to  interfere  to  prevent  its 
user  until  1906. 

The  appeal  should  be  dismissed  with  costs. 


•McKeneie  v.  Orand  Trunk  R.W.  C,  14  O.L.R.  671. 
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[IN  THE  COURT  OF  APPEAL.] 

C.A.  Toronto  Club  v.  Dominion  Bank. 

1909  Toronto  Club  v.  Imperial  Bank  op  Canada. 

JimTis.  Toronto  Club  v.  Imperial  Trusts  Co.  op  Canada. 

1911 

,  Bills   of  Ewchange — Conversion — Incorporated   Cluh — Cheques   Payable   to 

Dec.  30.  Order  of  Club — Authority  of  Secretary  to  Indorse — Cheques  Cashed  by 

Banks  and  Proceeds  Misapplied  by  Secretary — Cheques  Deposited  to 
Credit  of  Secretary  in  Private  Account  loith  Trust  Company — Non- 
liability of  Banks — Liability  of  Trust  Company — Negligence — Restitu- 
tion Cheques — Reduction  of  Liability. 

The  secretary  of  an  incorporated  club  (the  plaintiff)  receiyed  from  mem- 
bers of  the  club,  in  payment  of  their  dues,  certain  cheques,  payable  to  the 
order  of  the  club,  indorsed  them  in  the  club's  name,  signing  his 
own  name  as  secretary,  and,  instead  of  depositing  them  at  the  club's 
bank  to  the  club's  credit,  procured  cash  for  them  from  two  banks  (de- 
fendants), and  dishonestly  retained  it.  By  the  rules  of  the  club,  the 
secretary  was  to  receive  all  club  moneys  and  pay  all  accounts;  and  the 
entrance  fees,  subscriptions,  and  dues  were  to  be  paid  to  him: — 

Heldy  upon  the  evidence,  that  the  secretary  had  general  authority  from  the 
club  to  indorse  cheques  in  its  name,  and  that  these  defendants  were 
not  liable  to  the  club  for  the  conversion  of  the  cheques ;  Maclaben,  J. A., 
dissenting. 

Judgment  of  Boyd,  C,  affirmed. 

The  secretary  similarly  indorsed  other  cheques  of  members  and  deposited 
them  to  his  own  credit  with  the  third  defendant,  a  trust  company,  his 
banker,  and  drew  out  the  amounts  deposited  and  dishonestly  retained 
them,  but  restored  to  the  club  a  portion,  by  drawing  five  cheques  upon 
the  trust  company  and  depositing  them  to  the  club's  credit  at  its  own 
banker's : — 

Held  (Mebbdith,  J. A.,  dissenting),  that  the  trust  company  was,  in  the 
circumstances,  negligent  in  receiving  these  cheques,  plainly  the  property 
of  the  club,  and  in  placing  the  proceeds,  either  before  or  after  collection, 
to  the  credit  of  the  secretary  in  his  own  personal  account;  and  the 
trust  company  was,  therefore,  a  party  or  privy  to  the  secretary's  breach 
of  trust,  and  accountable  to  the  club  in  respect  of  the  amount  of  the 
cheques  so  received,  less,  however  the  amount  restored  by  means  of  the 
five  cheques. 

Judgment  of  Boyd,  C,  reversed. 

These  actions  were  brought  for  the  alleged  conversion  by  the 
defendants  respectively  of  certain  cheques  belonging  to  the 
plaintiff  and  alleged  by  the  plaintiff  to  have  been  indorsed  and 
delivered  to  the  4efendants  respectively,  without  any  authority, 
by  the  plaintiff's  secretary;  or,  in  the  alternative,  to  recover 
the  amount  of  the  conversions  in  each  case,  as  money  had  and 
received  by  the  defendants  for  the  use  of  the  plaintiff. 

The  defendants  denied  liability;  and  the  defendant  the  Im- 
perial Trusts  Company  of  Canada,  in  addition,  claimed  to  be 
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entitled,  if  held  liable,  to  credit  for  certain  payments  made  by 
the  secretary  to  the  bankers  of  the  plaintiff,  alleged  to  have 
been  made  by  way  of  restitution  to  the  plaintiff. 

June  14  and  15,  1909.  The  three  actions  were  tried  together, 
at  Toronto,  before  Boyd,  C,  without  a  jury. 

O,  F.  Shepley,  K.C.,  for  the  plaintiff. 

7.  F.  Hellmuth,  K.C.,  Q.  H,  D.  Lee,  and  H.  E.  Redman,  for 
the  defendant  the  Dominion  Bank. 

7.  F,  Hellmuth,  KG.,  J.  Bicknell,  K.C.,  and  J.  W.  Bain, 
K.C,  for  the  defendant  the  Imperial  Bank  of  Canada. 

A.  McLean  Macdonell,  K.C.,  for  the  defendant  the  Imperial 
Trusts  Company  of  Canada. 
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June  18,  1909.  Boyd,  C.  : — The  result  of  all  the  evidence, 
oral  and  documentary,  leads  to  the  belief  that  the  secretary  of 
the  club  had  all  along  power  to  indorse  negotiable  instruments, 
exercisable  according  to  the  discretion  and  honesty  of  each  in- 
dividual secretary.  The  secretaries  before  Harbottle  acted 
honestly  and  kept  the  club  moneys  separate  in  the  club's  bank, 
subject  to  the  control  of  the  head  and  certain  officers  of  the  club, 
as  indicated  in  Mr.  Osier's  letter  of  the  19th  September,  1900. 
Former  secretaries  appeared  to  have  used  two  kinds  of  rubber 
stamps  for  indorsement,  one  simply  ''The  Toronto  Club'*  and 
the  other  ''Pay  to  the  order  of  the  Dominion  Bank  for  the  Tor- 
onto Club,  ,  secretary.*'     But,  whether  the  longer  or 

shorter  form  of  words  was  used,  the  signature  of  the  secretary 
was  the  completion  of  the  indorsement,  and  it  was  still  open  to 
him,  if  he  chose,  on  either  indorsement  to  draw  the  money  for 
the  cheque,  instead  of  depositing  it  as  commercial  paper.  Har- 
bottle departed  from  the  practice  of  the  earlier  secretaries  by 
paying  only  part  of  the  club  cheques  received  into  the  club's 
bank.  The  larger  part  was  so  applied,  but  a  minor  part  he 
cashed  or  handled,  so  as  to  have  the  amounts  deposited  subject 
to  his  own  control.  The  officers  and  members  knew,  or  had 
means  of  knowing,  that  he  was  in  the  habit  of  depositing  and 
cashing  members'  cheques  to  the  club,  for  the  accommodation 
of  the  members ;  and  it  was  apparently  left  to  his  own  discretion 
as  to  how  far  or  to  what  extent  this  should  be  done.    The  de- 
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fendants  were  not  aware  and  were  not  informed  that  any  re- 
strictions were  placed  upon  him  in  this  respect  (and  none  in 
fact  have  been  made  to  appear) ;  and  in  the  usual  course  of 
business  they  received  cheques  properly  indorsed  by  him  and 
credited  him  with  the  proceeds.  I  think  he  had  authority  to 
indorse  in  this  general  way,  and  that  his  acts  were  not  conver* 
sions  of  the  property,  as  between  him  and  the  club.  The  money 
so  deposited  may  be  regarded  as  trust  money  of  the  club,  and  the 
defendants  were  not  cognizant,  before  or  after,  of  any  breach 
of  trust  by  him:  Shields  v.  Bank  of  Ireland,  [1901]  1  I.R.  222. 
To  shew  the  general  scope  of  the  secretary's  authority,  I 
would  refer  to  the  rules  of  the  club,  No.  XVI.:  **The  secretary 
.  .  .  shall  .  .  .  receive  all  club  moneys,  and  pay  all 
accounts;"  and  XXIII.:  ''All  entrance  fees,  subscriptions,  and 
dues  shall  be  paid  to  the  secretary."  And  in  a  letter  of  the 
president,  dated  the  23rd  May,  1905,  it  is  said:  ''Under  the  pre- 
sent arrangement,  the  chairman  and  committee  take  no  part  in 
the  management  of  the  club,  and  must  look  to  the  auditor  to  be 
satisfied  that  the  secretary  is  charging  himself  with  all  the 
moneys  that  he  ought  to  be  charged  (sic),  and  is  taking  credit 
for  no  more  sums  of  money  than  are  proper." 

Under  that  large  financial  control,  Harbottle  acted  as  sec- 
retary from  his  appointment  in  January,  1905,  till  his  pecula- 
tions were  discovered  at  the  end  of  1907.  These  actions  are  to 
recover  the  amount  of  various  cheques  sent  to  him  as  secretary 
by  the  members,  or  received  by  him  as  club  moneys,  and  cashed 
by  or  deposited  in  the  institutions  of  the  defendants.  For  the 
plaintiff  it  was  argued  that  Harbottle 's  sole  power  was  to  in- 
dorse in  a  restricted  way,  e.g.,  "for  deposit  in  the  Dominion 
Bank  only,"  and  that  no  title  was  given  to  the  club  cheque  un- 
less thus  indorsed;  for  the  defendants,  the  broad  contention  was, 
that  he  had  unrestricted  power  of  indorsement,  and  that  all 
cheques  indorsed  by  him,  taken  in  good  faith  and  for  value, 
were  validly  received  by  the  defendants.  This  latter  is,  to  my 
mind,  the  correct  view. 

It  is  not  needful  to  go  through  the  details  item  by  item. 
There  is  no  specific  proof  given  as  to  any  one  cheque  that  the 
money  was  misappropriated  by  the  secretary;  but,  assuming 
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such  accurate  proof,  the  result  would  not  be  affected  if  the 
general  principle  stated  applies  to  the  transaction  as  a  whole. 
All  the  defendants'  dealings  are  protected  by  their  status  of 
being  bond  fide  holders  for  value  of  negotiable  securities  pro- 
perly indorsed.  The  fact  of , the  abuse  of  the  secretary's  powers 
in  any  single  instance  is  not  brought  home  to  the  defendants; 
and  their  position,  therefore,  can  well  be  maintained. 

The  plaintiff  has  failed  to  prove  that  the  secretary  had  only 
a  limited  authority  to  indorse,  or  that  he  could  indorse  only  for 
the  purpose  of  paying  the  money  into  the  club's  bank,  and 
upon  such  failure  the  cases  relied  on  for  the  plaintiff  are  not 
applicable. 

The  law  which  governs  this  litigation  is  expressed  by  the 
Privy  Council  in  Bryant  Poivis  and  Bryant  Limited  v.  Banque 
du  Peuple,  [1893]  A.C.  170,  at  p.  180,  in  words  adopted  from 
the  judgment  of  Andrews,  J.,  that  the  fact  of  the  agent  abusing 
his  authority  and  betraying  his  trust  cannot  affect  bond  fide 
holders  for  value  of  negotiable  instruments  indorsed  by  him  ap- 
parently in  accordance  with  his  authority.  This  case  was  fol- 
lowed and  applied  in  Hambro  v.  Bumand,  [1904]  2  K.B.  10. 

It  is  not  necessary  to  dwell  on  the  special  features  of  the 
defence  of  the  Imperial  Trusts  Company.  As  to  the  greater 
part  of  the  claim,  I  think  the  fair  inference  from  the  evidence 
is,  that  the  breaches  of  trust  as  between  the  secretary  and  the 
club  were  repaired  by  the  repayments  made  by  him  to  the  club ; 
but,  upon  the  whole  of  their  liability,  they  are  on  the  same 
footing  as  the  other  defendants. 

The  result  is,  that  the  actions  stand  dismissed  with  costs. 
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September  15,  1909.  An  order  was  made  by  Qareow,  J.A., 
in  Chambers,  allowing  the  plaintiff  to  appeal  from  the  judg- 
ment of  Boyd,  C,  direct  to  the  Court  of  Appeal. 

October  9  and  10,  1911.  The  appeal  was  heard  by  Qarrow, 
Maclaben,  Meredith,  and  Magee,  JJ.A. 

A.  TV.  Anglin,  K.C.,  for  the  plaintiff.  The  learned  trial 
Judge  erred  in  basing  his  judgment  on  the  assumption  that  the 
onus  is  upon  the  plaintiff  to  shew  that  Harbottle  had  no  auth- 
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ority  to  deal  as  he  did  with  the  cheques  in  question.  It  is  sub- 
mitted by  the  appellant  that,  on  the  contrary,  the  onus  is 
throughout  on  the  respondents,  who  must  shew  that  the  secretary 
had  not  only  authority  to  sign  for  the  plaintiff,  but  also  to  use  the 
cheques  in  the  maimer  proposed:  Bills  of  Exchange  Act,  sec 
51.  They  should  have  required  production  of  the  authority 
under  which  the  agent  acted:  Attwood  v.  Munnings  (1827), 
7  B.  &  B.  278.  "Limited  authority  to  sign'*  (sec.  51)  may  mean 
authority  to  sign  for  specific  purposes  only:  Paget 's  Law  of 
Banking,  2nd  ed.,  pp.  258,  259;  Halsbury's  Laws  of  England, 
vol.  1,  sec.  1217;  Oompertz  v.  Cook  (1903),  20  Times  L.R.  106; 
Hannan's  Lake  View  Central  Limited  v.  Armstrong  and  Co. 
(1900),  16  Times  L.R.  236;  RiLsso-CUnese  Bank  v.  LiYan  Sam, 
[1910]  A.C.  174,  184.  It  is  also  submitted  that  the  terms  of 
the  statute  41  Vict.  ch.  67,  sec.  2,  providing  that  the  club  may 
indorse  bills  by  president  and  secretary,  prove  that  the  secretary 
alone  had  no  authority,  express  or  implied,  to  indorse  as  he 
did.  The  Act  does  not  expressly  refer  to  cheques,  but  a  cheque 
is  a  bill. of  exchange:  Boyd  v.  Nasmith  (1888),  17  O.R.  40,  44; 
Charles  v.  Blackwell  (1877),  2  C.P.D.  151, '155.  The  club  is 
a  social  organisation,  not  a  trading  corporation,  and  might  not 
have  power  at  common  law  to  indorse,  or  might  only  have  power 
to  indorse  under  seal.  In  any  case,  express  power  given  by 
statute  to  indorse  in  a  certain  way  excludes  power  to  indorse 
in  any  other  way,  and  particularly  in  any  less  formal  way: 
Hannan's  Lakeview  case,  supra,  which  is  curiously  parallel  to 
the  case  at  bar.  The  club's  charter  is  a  public  Act,  and  the 
defendants  were,  therefore,  peculiarly  bound  to  know  its  pro- 
visions, and  cannot  rely  on  ignorance.  Even  if  the  onus  to  shew 
absence  of  authority  were  on  the  plaintiff,  the  onus  is  in  law 
satisfied  by  the  statute.  Not  only  could  there  be  no  actual 
authority  under  the  Act,  but  there  could  be  no  estoppel  against 
it.  Every  one  is  bound  to  know  the  charter  of  a  company  he 
deals  with:  George  Whitechurch  Limited  v.  Cavanagh,  [1902] 
A.C.  117,  at  p.  131.  The  learned  trial  Judge  seems  to  think 
that  the  rules  of  the  club  authorised  the  secretary  to  act  as  he 
did,  and  refers  to  rules  XVI.  and  XXIII.  in  this  connection. 
But  there  is  nothing  in  these  rules  to  give  the  authority  con- 
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tended  for,  and  it  is  clear  that  neither  power  to  receive  moneys, 
nor  power  to  pay  all  accounts,  nor  power  to  transact  business, 
gives  power  to  indorse  cheques  and  receive  the  proceeds :  Hal- 
bury 's  Laws  of  England,  vol.  2,  sec.  837;  Kilgour  v.  Finlayson 
(1789),  1  H.  BL  156;  Hogg  v.  Snaith  (1808),  1  Taunt.  347; 
Beveridge  v.  Beveridge   (1872),  L.R.  2  Sc.  App.  183;  Great 
Western  R.W.  Co.  v.  London  and  County  Banking  Co.,  [1901] 
A.C.  414,  especially  per  Lord  Davey,  at  p.  419;  Charles  v.  Black- 
well,  supra;  Story  on  Agency,  9th  ed.,  p.  113;  Gore  Bank  v. 
Meredith  (1866),  26  U.C.R.  237,  242;  Munson  v.  ColUngwood 
(1859),  9  C.P.  497;  Smith  v.  ColUngwood  (1860),  19  U.C.R. 
259.    The  cases  of  Bryant  Powis  and  Bryant  Limited  v.  Banque 
du  Peuple,  [1893]  A.C.  170,  at  p.  180,  and  Hambro  v.  Burnand, 
[1904]  2  K.B.  10,  which  are  cited  and  relied  upon  in  the  judg- 
ment appealed  from,  are  distinguishable,  inasmuch  as  these  were 
cases  of  abuse,  not  of  excess^  of  authority.    In  these  cases  there 
was  compliance  with  the  terms  of  a  written  authority,  while 
here  the  question  is  one  of  an  implied  authority,  which,  we  say, 
did  not  exist.     Even  if  this  should  be  considered  a  case  of 
abuse  of  authority,  the  relation  between  the  plaintiff  and  its 
secretary  was  that  of  master  and  servant,  and  the  case  is  similar 
to  Grant  v.  Norway  (1851),  10  C.B.  665;  ajid  Coleman  v.  Riches 
(1855),  16  C.B.  104.    See  also  British  Mutual  Banking  Co.  y. 
Charnwood  Forest  R.W.  Co.  (1887),  18  Q.B.D.  714.    None  of 
the  requisites  for  an  estoppel  exists  in  this  case,  nor  has  it  been 
found  by  the  judgment  or  contended  for  in  the  reasons  against 
appeal.    There  was  no  holding  out  or  representation  on  the  part , 
of  the  plaintiflP  which  would  justify  the  application  of  the  doc- 
trine against  it  in  the  present  case.    Even  if  there  were  a  hold- 
ing out  as  to  one  cheque,  it  would  not,  of  itself,  extend  beyond 
fliat  cheque.    The  following  cases  were  also  referred  to  in  this 
connection:  Colonial  Bank  v.  Cady  and  Williams   (1890),  15 
App.  Gas.  267;  Farquharson  v.  King,  [1902]  A.C.  325;  Bank  of 
Ireland  v.  Evans's  Charities   (1855),   5   H.L.C.   389;   Patent 
Safety  Gun  Cotton  Co.  v.  Wilson  (1880),  49  L.J.C.L.  713;  Fine 
Art  Society  v.  Union  Bank  of  London  (1886),  17  Q.B.D.  705; 
Kepitigalla  Rubber  Estates  v.  National  Bank  of  India,  [1909] 
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2  E.B.  1010;  Employers^  LtabUiiy  Assurance  Corporation  v. 
Skipper  (1887),  4  Times  L.R.  55;  Lewes  Sanitary  Steam  Laun- 
dry Co.  V.  Barclay  (1906),  95  L.T.  444. 

7.  F.  Hellmuth,  K.C.,  and  J.  Bicknell,  K.C.  (O.  B.  Strathy 
with  them),  for  the  respondent  the  Imperial  Bank  of  Canada. 
The  question  is  mainly  one  of  fact,  and  there  is  ample  evidence 
to  support  the  findings  of  the  learned  trial  Judge  in  favour  of 
the  respondents.  No  restriction  was  placed  upon  the  secretary, 
who  had  complete  control  of  the  affairs  of  the  club,  and  the 
case  is  thus  distinguished  from  the  Oompertz  case,  in  which  the 
agent's  authority  was  subject  to  express  restrictions.  It  is  not 
necessary  to  prove  a  written  authority — an  implied  authority  is 
sufficient:  Lord  v.  Hall  (1849),  8  C.B.  627.  The  statutory  pro- 
vision by  which  the  club  was  given  power  to  indorse  bills  of 
exchange  ''under  the  hands  of  their  president  and  secretary" 
had  nothing  to  do  with  their  internal  management,  and  in  no 
way  restricted  the  implied  authority  of  the  secretary  to  indorse 
cheques,  for  which  we  contend.  Reference  to  the  head-note  of 
the  RussO'Chinese  Bank  case,  cited  on  behalf  of  the  appellant, 
shews  that  it  has  no  application  to  the  case  at  bar.  See  Bank 
of  Bengal  v.  Fagan  (1849),  7  Moo.  P.O.  61,  74;  Bank  of  Bengal 
v.  Macleod  (1849),  7  Moo.  P.O.  35;  O'ReiUy  v.  Richardson 
(1865),  17  Ir.  C.L.R.  74.  Reference  was  also  made  to  Evans 
on  Principal  and  Agent,  2nd  ed.,  p.  172;  Edmunds  v.  BugheJl 
(1865),  L.R.  1  Q.B.  97.  It  is  submitted  that  the  respondents 
became  the  holders  in  due  course  of  the  cheques  in  question,  and 
are  not  responsible  for  any  abuse  by  the  appellant's  secretary 
of  his  authority.  The  evidence  shews  that  the  moneys  in  respect 
of  which  these  actions  were  brought  were  properly  paid  to  and 
received  by  the  appellant,  and  were  duly  accounted  for  as  shewn 
by  its  books,  and  that  the  misappropriation  by  the  secretary  was 
of  money  properly  in  his  hands.  The  respondents  rely  upon 
the  conclusions  of  fact  of  the  learned  trial  Judge,  and  the  cases 
cited  in  his  judgment. 

/.  F.  HeUmuthj  K.C.,  and  O.  H.  D.  Lee,  for  the  Dominion 
Bank,  adopted  substantially  the  argument  presented  on  behalf 
of  the  Imperial  Bank. 
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A.  McLecM  Mdcdonell,  E.G.,  for  the  peapondent  the  Imperial 
Trcurte  Company  of  Canada,  while  also  adopting  the  argument 
preeeHted  on  behalf  of  the  other  respondents,  farther  argued 
that,  in  any  event,  the  appellant  had  been  repaid  the  sums  al- 
leged to  have  been  wrongfully  eonverted  by  this  defendant, 
and  had,  therefore,  suffered  no  damage  by  reason  of  the  trans- 
actions in  qu^tion.  Bef erenee  was  made  to  the  following  oases : 
Lacey  v.  HiU  (1876)  4  Ch.  D.  537,  in  which!  the  Court  refused 
to  apply  the  rule  in  Clayton's  Cobb  (1816),  1  Mer.  572;  The 
Mecca,  [1897]  A.O.  286;  Hancock  v.  Smith  (1889),  41  Ch.  D. 
456;  JacohB  v.  Morris,  [1902]  1  Ch.  816;  Marsh  v.  Keating 
(1834),  1  Bing.  N.C.  198;  Lewis  v.  Read  (1845),  14  L.J.  Ex. 
295;  RodmeU  v.  Eden  (1859),  1  F.  &  F.  542;  Hiort  v.  London 
and  North  Western  R.W.  Co.(1879),  4  Ex.  D.  188,  194. 

AngHn,  in  reply,  as  to  the  alleged  restitution,  argued  that  it 
was  inconsifftent  with  the  fact  that  Harbottle,  in  each  case  in 
which  the  plaintiff  makes  a  claim,  drew  out  the  proceeds  of 
converted  cheques  for  purposes  of  his  own,  before  making  any 
payment  to  the  club. 

December  30.  Garbow,  J.A.  : — These  three  cases  were  tried 
together  before  the  Chancellor,  who  found  for  the  defendants. 
The  plaintiff  appealed,  and  the  appeals  were  also  heard  together. 

The  actions  were  brought  claiming  damages,  aiid  in  the  al- 
ternative as  for  moneys  had  and  received,  for  the  conversion  of 
a  large  number  of  cheques  payable  to  the  plaintiff's  order,  which 
had  come  to  the  hands  of  the  plaintiff's  secretary,  Mr.  Colin  C. 
Harbottle,  and  been  by  ^im  indorsed  to  the  defendants  in  the 
plaintiff's  name  **per  pro.,"  and  the  proceeds  received,  and,  it 
is  said,  dishonestly  retained,  by  him.  In  all  three  cases,  the 
main  question  was  as  to  the  authority  of  Harbottle  so  to  deal 
with  the  cheques,  although  there  were  also  minor  differences  in 
the  circumstances  of  each  case,  such  as  the  fact  that  the  defen- 
dant the  Dominion  Bank  was  also  the  plaintiff's  banker,  and,  in 
the  case  of  the  defendant  the  Imperial  Trusts  Company,  that  the 
cheques  received  by  that  company  had  been  placed  to  his  own 
credit  in  a  running  or  investment  account,  and  the  proceeds  sub- 
sequently withdrawn  by  him. 

23 — XXV.  O.L.B. 
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The  learned  Chancellor  found  that  Harbottle's  authority 
was  general;  that  he  had  power  both  to  indorse  and  to  receive 
the  proceeds ;  and  that  the  minor  circumstances  to  which  I  have 
referred  were  insuflftcient,  under  the  circumstances,  to  justify 
making  a  distinction  between  any  of  the  three  cases  and  the 
others,  and  he  accordingly  found  for  the  defendants  in  all  three. 

There  is,  in  my  opinion,  nothing  in  the  plaintiff's  conten- 
tion that  the  provisions  of  41  Vict.  ch.  67  (0.)  restricted  or 
were  intended  to  restrict  the  plaintiff's  power.  On  the  con- 
trary, its  plain  intention  seems  to  me  to  have  been  one  of  en- 
largement. Section  2  was  inserted  to  aid  the  borrowing  power 
authorised  by  sec.  1,  and  has,  I  think,  no  application  to  the  cir- 
cumstances with  which  we  have  here  to  deal. 

Nor  does  there  appear  to  be  any  other  principle  or  question 
of  law  seriously  involved  or  in  dispute  between  the  parties.  The 
defendants  do  not  dispute  that  the  indorsements  all  being  ''per 
pro.''  places  the  onus  upon  them:  see  Bryant  Patvis  and  Bry- 
ant Limited  v.  Banque.du  Peuple,  [1893]  A.C.  170. 

It  is  not  claimed  that  any  specific  instructions  were  ever 
given  to  the  secretary  upon  the  subject  of  indorsing  and  dealing 
with  such  cheques.  Nor  is  it  disputed  that  from  the  beginning 
it  had  been  the  custom  for  the  secretary  to  indorse  them, 
usually  but  not  invariably,  for  deposit  with  the  plaintiff's  bank, " 
which  was  of  course  their  proper  destination.  Under  these  cir- 
cumstances, Mr.  Anglin  admitted  that  the  secretary  had  auth- 
ority to  indorse  for  the  purpose  of  deposit  in  the  bank,  but  for 
no  other  purpose. 

Harbottle  does  not  appear  to  have  presented  any  of  the 
cheques  to  the  defendant  the  Dominion  Bank  or  the  Imperial 
Bank  in  person.  They  were  sent  to  the  banks  by  the  hands  of 
other  employees  of  the  club,  and  the  proceeds  brought  back  to 
him.  In  the  case  of  the  Imperial  Trusts  Company,  he  had  his 
private  account  there,  and  the  cheques  of  the  plaintiff  which 
passed  through  the  hands  of  that  company  were  simply  in- 
dorsed and  then  deposited  to  his  credit. 

The  cheques  were  usually  for  sums  under  $1,00.  There  were 
over  70  cheques,  for  a  total  of  $2,805,  in  the  Imperial  Trusts 
Company,  38  in  the  Dominion  Bank,  for  a  total  of  $1,583;  and 
in  the  Imperial  Bank,  280,  for  a  total  of  $10,022. 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


339 


In  addition  to  the  cheques  in  question,  there  were  a  number 
of  other  cheques  taken  and  cashed  by  the  club  for  the  accommo- 
dation of  members,  which  were  also  indorsed  in  the  plaintiff's 
name,  and  the  proceeds  received  by  Harbottle,  of  which  no 
complaint  is  made. 

The  written  or  printed  rules  of  the  plaintiff  as  to  the  sec- 
retary's duty  and  authority  are  the  following: — 

**XVI.  The  secretary  shall  keep  correct  minutes  of  the  pro- 
ceedings of  the  club,  also  all  necessary  books  of  account,  and 
shall  also  receive  all  club  moneys,  and  pay  all  accounts.  He 
shall  discharge  all  duties  assigned  to  him  by  the  committee  of 
management,  shall  be  paid  such  salary  as  the  committee  may 
decide,  and  shall  hold  office  during  pleasure." 

**  XXIII.  It  shall  be  the  duty  of  the  secretary  to  notify  all 
members  whose  debts  or  obligations  to  the  club  or  the  steward 
thereof  have  remained  unpaid  for  one  month;  and  no  member 
shall  be  allowed  to  vote  for  the  election  of  a  member,  or  to  exer- 
cise any  of  the  privileges  of  membership  in  the  club,  until  such 
debt  or  obligation  is  satisfied.  All  entrance  fees,  subscriptions, 
and  dues  shall  be  paid  to  the  secretary/' 

There  was  no  rule,  order,  or  direction  of  any  kind  whatever 
from  any  one  in  authority  upon  the  subject  of  the  indorsement 
of  cheques.  During  the  life  of  the  club — ^beginning  as  far  bacfe 
as  the  year  1864 — many  thousands  of  them  had  passed  through 
the  hands  of  the  various  secretaries,  all  of  which  had  been  in- 
dorsed by  the  secretary.  Former  secretaries,  who  were  honest 
men,  did  not  abuse  their  power.  They  deposited  the  cheques 
received  with  the  club's  bankers,  and,  at  least  in  the  later  years, 
in  so  doing  used  a  rubber  stamp  with  the  words,  **for  deposit 
only."  But  there  is  nothing  to  shew  that  such  a  stamp  was 
ever  prescribed  by  the  plaintiff  or  by  any  one  having  auth- 
ority in  its  behalf.  Mr.  Ogden,  who  was  secretary  from  1878 
to  1894,  says  that  the  suggestion  to  use  such  words  came  from 
the  bank,  saying  in  his  evidence:  **Well,  that  is  the  way  the 
bank  wanted  them." 

There  is  nothing  anywhere  to  limit  or  modify  the  written 
authority  contained  in  the  two  rules  before  set  out,  that  the 
secretary  * 'shall  receive  all  club  moneys,  and  pay  all  accounts," 
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and  that  ''all  entrance  fees,  snbseriptians,  and  dues  shall  be 
paid  to  the  secretary."  Every  penny  now  claimed  from  these 
defendants,  whose  good  faith  in  the  several  transactions  no 
one  questions,  could,  therefore,  have  been  paid  to  the  secretary 
in  cash. 

The  cotnmittee  must  have  known  that  payments  were  usually 
made  by  cheque  and  not  in  cash.  The  members  of  the  committee 
themselves  doubtless  paid  in  that  way.  And  they  must  also 
have  known  that  they  were  being  indorsed  by  the  secretary  in 
the  plaintiff's  name.  The  secretary  was  a  trusted  official.  He 
was,  indeed,  for  all  practical  purposes,  the  manager  of  the  club 
in  financial  matters.  Mr.  Ogden,  so  long  secretary,  was  asked: 
''Q.  The  chairman  signed  cheques  for  paying  bills  f  A.  Yes. 
Q.  But  the  secretary  indorsed  all  cheques?  A.  Yes.  Q.  And 
if  a  cheque  was  to  go  to  the  steward,  he  would  indorse  it  f  A. 
Yes.  Q.  The  secretary  would  indorse  itt  A.  Yes,  to  the  stew- 
ard's order.  Q.  And  in  whatever  way  the  secretary  saw  fit;  in 
other  words,  the  secretary  managed  the  financial  affairs  of  the 
dubt    A.  Yes." 

Mr.  Eustace  Smith,  another  ex-secretary,  was  asked:  ''Q. 
And  practically,  I  suppose,  as  Mr.  Ogden  says,  you  managed 
the  club  and  its  financial  affairs  while  you  were  there?  A. 
Practically." 

Mr.  Barnes,  the  hall  porter  for  many  years,  was  asked:  ''Q. 
And  all  the  time  you  were  there  during  Mr.  Harbottle's  and  other 
secretaries'  terms  of  office,  you  have  taken  your  instructions 
from  the  secretary  t  A.  Yes.  Q.  He  is  the  chief,  and  practically 
sole,  manager  of  the  clubt    A.  Yes." 

Mr.  Pepler,  the  manager  of  the  Toronto  branch  of  the  Dom- 
inion Bank  (the  plaintiff's  bankers)  and  also  a  member  of  the 
plaintiff's  committee,  said: — 

'*Q.  Mr.  Pepler,  as  it  appears,  you  were  part  of  the  com- 
mittee of  management  of  the  Toronto  Clubf  A.  Yes. 

''Q.  And  as  a  member  of  the  committee  of  management  you 
were  perfectly  well  aware  that  Mr.  Harbottle,  as  secretary  of 
the  club,  was  the  only  person  who  ever  indorsed  cheques  for  de- 
posit or  cashing?-  A.  Yes. 

**Q.  None  of  the  cheques  payable  to  the  order  of  the  Tor- 
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onto  CInb  had,  during  your  time,  been  indorsed  by  anybody 
except  the  secretary  or  the  acting  secretary  ?  A.  No,  not  to  my 
knowledge. 

^'Q.  The  president  or  the  committee  had  never  indorsed  the 
cheques  that  were  made  to  the  order  of  the  Toronto  Club,  so 
far  as  you  know?    A.  No. 

^'Q.  And  tl^e  only  perso^  who  was  authorised  to  indorse,  so 
far  63  you  were  aware,  either  as  a  member  of  the  committee  or 
aa  ti^  manager  of  tha  Dominion  Bank,  was  the  secretary  of  the 
dubt    A.  Yes. 

^'Q.  And  was  any  limitation  on  his  authority  to  indorse  ever 
communicated  to  you  before  you  were  a  member  of  the  clubf 
A.  No. 

''Q.  Did  you  ever  hear  of  any  limitation?    A.  No. 

**Q.  J^ndf  lierefore,  you  knew  he  had  authority  to  indorse, 
and  you  did  not  know  of  any  limitation  to  his  authority?  A.  No. 

^'Q.  And  Mr.  Harbottle  was  the  only  person  who  dealt  with 
the  finances  of  the  club  as  its  manager?  I  mean  so  far  as  in- 
dorsing cheques  or  paying  accounts?  A.  Yes,  unless  he  was 
away  temporarily. 

'*Q.  And  he  was  an  absolutely  trusted  servant  of  the  club? 
A.  Yes. 

''Q.  And  put  forward  by  the  committee  of  the  club  as  the 
person  tQ  transact  the  bi^iness  of  the  dub  ?    A.  Yes. 

''Q.  To  you  as  mana^r,  in  yoijir  dual  capacity^  by  yoii,  aa 
one  of  the  committee?    A.  Yes. 

'^Q.  And  on  ike  committee  of  the  club  were  suck  bankers  a9 
Mr.  Wilkie,  one  of  the  members,  was  he  i^ot,  of  the  committee? 
A.  Yes. 

''Q.  Ai^d  other  gentlemjen  of  business  and  banking  experi- 
ence?   A.  Yes. 

^'Q.  And  they  aU  knew  tjiat  Mr.  Harbottle  was  the  only  per- 
Btm  who  i|i(}jorsed  t<^r  tb^  c^ub  the  cheques?    A.  Yes. 

Svi4encie  to  the  siame  effect  was  also  given  by  Mr.  Henry  0. 
Osborne,  another  member  of  the  committee: — 

"Q.  .  .  .  During  the  time  you  were  a  member  of  the 
OMiunittee,  was  there  any  limitation  placed  upon  Mr.  Harbottle 's 
authority?    A.  None  whatever. 
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'^Q.  He  managed  the  club  or  the  financial  affairs  of  itf  A. 
Practically  speaking." 

And  there  is  finally  the  very  illuminating  letter  from  Mr. 
Walter  Barwick,  the  chairman,  to  Mr.  Andrews,  the  auditor,  of 
the  3rd  May,  1905,  or  shortly  after  Harbottle's  appointment, 
in  which  Mr.  Baswick  says:  ''Under  the  present  arrangement, 
<the  chairman  and  committee  take  no  part  in  the  management 
of  the  club,  and  must  look  to  the  auditor  to  be  satisfied  that  the 
secretary  is  charging  himself  with  all  the  moneys  that  he  ought 
to  be  charged,  and  is  taking  credit  for  no  more  sums  of  money 
than  are  proper." 

Upon  the  whole,  I  am  of  the  opinion  that  there  was  reason- 
able evidence  to  justify  the  learned  Chancellor's  fibading  that 
Harbottle's  authority  was  general,  and  that,  in  so  far  as  the 
defendants  the  banks  are  concerned,  we  have  not  been  shewn  on 
this  appeal  any  sufi&cient  reason  for  arriving  at  a  contrary  con- 
clusion. 

But,  even  granting.  Harbottle's  authority  to  indorse  and 
receive  the  proceeds,  the  situation  of  the  defendant  the  Im- 
perial Trusts  Company  is,  I  think,  substantially  different.  To 
begin  with,  it  is  not  a  bank,  but  a  trust  company,  organised,  I 
assume  in  the  absence  of  evidence  to  the  contrary,  under  the 
provisions  of  the  Ontario  statutes  in  that  behalf:  see  R.S.O. 
1897,  ch.  206,  the  schedule  to  which  indicates  the  general  powers 
which  may  be  exercised  by  such  a  company.  The  agreement 
set  out  in  the  trust  company's  statement  of  defence,  upon  the 
terms  of  which  it  is  said  the  account  was  opened,  provides  for 
an  investment  by  it  of  the  moneys  to  be  deposited,  repayable, 
with  any  additions  thereto,  upon  demand,  or  upon  thirty  days' 
notice,  at  the  option  of  the  company,  with  interest  thereon  at 
four  per  cent,  half-yearly.  The  company  was  to  take  all  inter- 
est and  profits  over  the  four  per  cent,  as  its  remuneration  for 
the  guarantee  and  management.  The  transaction  was,  therefore, 
one  in  which  both  were  interested,  and  from  which,  presum- 
ably, both  expected  to  derive  a  profit. 

The  account  began  in  December,  1906,  the  year  in  which 
Harbottle  became  secretary;  but  the  first  deposit  of  the  club's 
cheques,  so  far  as  appears,  was  only  made  in  the  month  of  Sep- 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


343 


tember,  1907.  In  that  month  he  deposited  the  club's  cheques 
to  the  amount  of  $274.45 ;  in  October,  to  the  amount  of  $1,117.- 
60;  and  in  the  month  of  November,  to  the  amount  of  $1,327.40: 
or,  in  all,  to  the  amount  of  $2,719.45,  in  these  three  months. 

That  in  doing  as  he  did  Harbottle  was  committing  a  pal- 
pable fraud  and  breach  of  trust,  no  one  can  doubt.  And  it 
seems  to  me  impossible  to  escape  from  the  conclusion  that  the 
trust  company  was,  in  the  circumstances,  negligent  in  receiving 
such  cheques,  plainly  the  property  of  the  club,  and  in  placing 
the  proceeds,  either  before  or  after  collection,  for  I  see  no  dif- 
ference, to  the  credit  of  Harbottle  in  his  own  personal  account. 

A  bank,  in  view  of  its  position  and  responsibility  with  re- 
ference to  its  customers*  cheques,  is  given  a  certain  amount 
of  immunity;  but  even  it  must  regard  the  facts  when  they 
plainly  point  to  wrongdoing:  see  Gray  v.  Johnston  (1868),  L.R. 
3  H.L.  1,  at  p.  11;  Bailey  v.  Jellett  (1884),  9  A.R.  187;  Clench 
V.  Consolidated  Bank  of  Canada  (1880),  31  C.P.  169,  at  p.  173; 
Coleman  v.  Bucks  and  Oxon  Union  Bank,  [1897]  2  Ch.  243. 

By  the  terms  of  the  written  agreement  under  which  the  ac- 
count with  this  defendant  waa  opened,  no  money  could  be  with- 
drawn without  its  consent  except  after  thirty  days'  notice. 
And,  while  one  or  more  of  the  plaintiff's  cheques  might  have 
passed  with  impunity,  it  seems  to  me  quite  impossible  so  to  re- 
gard the  large  and  almost  continuous  stream  of  them  received 
in  such  a  short  space  of  time,  without  inquiry  from  Harbottle 
himself  even,  so  far  as  appears,  as  to  how  he  claimed  to  have 
become  entitled  to  deal  with  them  as  his  own. 

The  circumstances  are  not  at  all  like  those  in  the  recent  case 
of  Ross  v.  Chandler  (1909),  19  O.L.R.  584,  affirmed  in  the  Sup- 
reme Court  (1911),  45  S.C.R.  127,  which  waa  regarded  as  very 
near  the  line. 

It  is  one  thing  to  cash  a  cheque  over  the  counter  to  an  official 
who  has  power  to  indorse  and  to  receive  the  proceeds  for  his 
employer,  and  quite  another  to  receive  it  and  apply  it  not  for 
the  employer's  but  for  the  official's  use.  There  might  reason- 
ably, in  the  former  case,  be  a  presumption  that  the  official  will 
deal  honestly  with  the  proceeds,  but  in  the  latter,  where  he  in 
effect  puts  the  money  into  his  own  pocket,  the  presumption 
would  be  all  the  other  way. 
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The  result  in,  to  make  the  defendant  the  Imperial  Tmsts 
Company,  a  party  or  privy  to  Harbottle's  l>reach  of  trust,  and 
therefore  accountable  to  the  plaintiff  in  respect  of  the  cheques 
so  received  by  it,  amounting  in  all  to  the  sum  of  $2,718.45,  but 
from  which  should,  I  think,  be  deducted  the  sum  of  $2,542.10, 
the  proceeds  of  the  five  cheques  drawn  by  Harbottle  and  de- 
posited to  the  plaintiff's  credit  in  the  plaintiff's  bank.  These 
deposits  were  made  while  Harbottle  was  still  secretary,  and 
ought,  under  the  circumstances,  to  be  ascribed  to  an  intention 
on  his  part  to  refund  to  the  plaintiff  so  much  of  the  proceeds  of 
its  cheques  which  he  had  wrongfully  deposited  with  this  def en- 
danti  and  not  to  a  repayment  generally  upon  account.  If  he  had 
withdrawn  from  this  defendant  the  whole  $2,719.45,  and  had 
deposited  it  in  the  Dominion  Bank  to  the  plaintiff's  credit,  I  do 
not  see  how  any  question  could  have  been  successfully  raised. 
The  wrong  would  in  that  caae,  so  far  as  this  defendant  is  con- 
cerhedi  have  been  fully  repairedi  and  the  same  result  should,  I 
think,  follow  pro  tanto,  upon  the  partial  reparation  effected  by 
the  repayments  in  question. 

The  actions  should,  therefore,  stand  dismissed  as  against  the 
defendants  the  Imperial  Bank  and  the  Dominion  Bank,  with 
costs,  including  the  costs  of  the  appeal ;  and  the  plaintiff  should 
have  judgment  against  the  Imperial  Trusts  Company  for  $177.- 
85,  with  interest  from  the  15th  November,  1907  $  and,  of  course, 
with  costs  of  the  action  and  of  this  appeal,  in  so  far  as  that  de- 
fendant is  concerned. 

The  costs  in  appeal  will,  of  course,  include  those  of  the  for- 
mer hearing. 


Maclaben,  J.A.  : — These  three  actions  were  brought  to  re- 
cover the  amount  of  a  large  number  of  small  cheques  drawn  by 
members  of  the  Toronto  Club,  payable  to  the  order  of  the  club, 
which  the  secretary  indorsed  and  transferred  to  the  defendants, 
appropriating  the  proceeds  to  his  own  use. 

The  Chancellor,  who  tried  the  three  action^  together,  dis- 
missed them,  on  the  ground  that  the  secretary  h&i  authority 
to  indorse  the  cheques.  The  three  appeals  were  argued  together 
in  this  Court. 
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The  club  was  incorporated  by  eh.  02  of  the  statutes  of  Can-         C.  A. 
ada  of  1863.    No  mention  of  negotiable  instruments  is  made  in         ^^^^ 
that  Act;  but  in  an  amending  Act,  ch.  67  of  the  statutes  of      Tobonto 
Ontario  of  1878,  it  was  provided  by  sec.  2  that  **the  club  shall        ^^^ 
have  power  to  draw,  make,  accept   and  indorse  all  bills  of  ex-     DwiiNiow 
change  and  promissory  notes  necessary  for  the  purposes  of  the 
club  under  tlie  hands  of  their  president  and  secretary  after 
authority  from  the  committee  of  the  club  so  to  do.'' 

Later,  the  office  of  president  was  abolished,  and  the  bankers 
of  the  club  were  notified  that  cheques  on  its  account  would  be 
signed  by  the  chairman  or  some  other  member  of  the  committee 
and  countersigned  by  the  secretary.  This  instruction  does  not 
appear  to  have  been  varied  in  any  way. 

Section  2  of  the  Act  of  1878  does  not  appear  to  have  ever 
been  applied  in  practice  to  the  indorsing  of  members'  cheques 
for  dues,  refreshments,  etc.    These  were,  as  a  rule,  made  pay- 
able to  the  order  of  the  club,  but  sometimes  to  the  secretary. 
The  method  followed  in  all  cases  by  Mr.  Ogden,  who  was  sec- 
retary of  the  club  from  1876  to  1894,  and  by  his  successors  in 
that  office  Up  to  and  iiieluding  Harbottle,  who  was  appointed 
in  January,  1905,  was  te  indorse  such  cheques  as  secretary  and 
deposit  them  to  the  credit  of  the  club  in  its  bank  for  collection. 
The  mode  of  indorsement  was  not  uniform;  at  times  it  was 
''for  deposit  only,"  at  others  to  the  order  of  the  bank  of  the 
club,  or  a  simple  indorsement  in  blank,  apparently  as  desired 
by  the  bank  or  arranged  with  the  secretary.     In  the  circum- 
stances of  this  case,  I  am  of  opinion  that  it  is  of  little  or  no 
eonoequenoe  which  of  these  forms  was  used  for  the  indorsement 
of  the  cheques  &t  members  in  favour  of  the  club.     The  im- 
portant fact  is,  that)  so  far  as  is  shewn  by  the  evidence,  every 
one  of  such  cheques  (with  the  exception  of  a  few  tlnat  were  by 
mistake  made  payable  to  the  dub,  instead  of  to  the  then  stew- 
ard, who  was  entitled  to  them)  was  delivered  to  cmd  d^>osited 
with  tihe  bank  of  the  club  by  the  five  successive  seci^aries  from 
1878  to  1905.     The  learned  Chancellor  is,  I  think,  in  error 
wfaeil  he  says  that  ''the  signaimre  of  the  secretary  was  the  com- 
pletion of  thO  indorsement;"  it  becomes  jbh  indorsement  only 
when  completed  l^  delivery:  Bills  of  Exchange  Act,  «ec.  2  (k). 
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No  express  authority  is  proved  as  to  the  secretaries  indorsing 
these  cheques,  except  in  the  testimony  of  Mr.  Ogden,  quoted 
below ;  the  implied  authority  should  not,  in  the  absence  of  evid- 
ence, be  pressed  beyond  the  uniform  practice  followed  for 
twenty-seven  years. 

I  am  unable  to  find  any  evidence  to  support  another  state- 
ment in  the  judgment  appealed  from,  that  it  was  open  to  Har- 
bottle  **to  draw  the  money  for  the  cheque,  instead  of  deposit- 
ing it  as  commercial  paper."  There  was  certainly  no  express 
authority  given  him  to  do  so,  and  it  is  abundantly  clear  from 
the  evidence  that  no  one  of  his  predecessors  nor  Harbottle  him- 
self during  his  first  three  months  as  secretary  acted  as  if  they 
thought  they  had  any  such  implied  authority. 

The  judgment  below  bases  the  secretary's  unlimited  power 
of  indorsement  chiefly  upon  two  of  the  rules  of  the  club:  (1) 
**XVI.  The  secretary  .  .  .  shall  .  .  .  receive  all  club  moneys, 
and  pay  all  accounts;"  and  (2)  *' XXIII.  .  .  All  entrance 
fees,  subscriptions,  and  dues  shall  be  paid  to  the  secretary." 

With  great  respect,  I  do  not  consider  these  to  be  a  sufficient 
authority  for  such  a  proposition.  I  think  the  law  is  more  cor- 
rectly stated  in  Halsbury's  Laws  of  England,  vol.  2,  sec.  837: 
^'A  general  authority  to  receive  and  discharge  debts  does  not  of 
itself  confer  upon  an  agent  the  power  of  accepting  and  indors- 
ing bills  so  as  to  charge  his  principal."  See  to  the  same  effect 
Murray  v.  East  India  Co.  (1821),  5  B.  &  Aid.  204;  Hogg  v. 
Snaith,  1  Taunt.  347;  Esdaile  v.  La  Name  (1835),  1  Y.  &  C. 
(Ex.)  394;  and  Gore  Bank  v.  Meredith,  26  U.C.R.  237,  at  p.  242. 

Some  stress  was  also  laid  upon  a  letter  of  the  chairman  of 
the  committee  of  the  3rd  May,  1905,  and  the  statement  of  a 
former  chairman,  who  speaks  of  the  secretary  '^  conducting  the 
financial  matters  of  the  club;"  but  a  reference  to  these  shews 
that  they  have  no  bearing  upon  the  question  of  indorsement  ^of 
cheques  at  issue  in  these  actions,  and  they  do  not  carry  the 
authority  of  the  secretary  as  to  indorsement  any  further  than 
the  rules  above  quoted,  if  indeed  they  carry  it  as  far, 

I  fully  agree  with  the  opinion  of  the  Chancellor  that  the 
law  applicable  to  the  authority  of  the  secretary  in  this  case  is 
that  laid  down  by  the  Privy  Council  in  Bryant  Powis  and  Bry- 
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ant  Limited  v.  Banque  du  Peuple,  [1893]  A.C.  170,  at  p.  180, 
and  that  **the  apparent  authority  is  the  real  authority,"  In 
that  case,  and  in  most  of  the  others  in  which  it  has  been  fol- 
lowed and  applied,  the  authority  was  in  writing.  Here  the 
original  authority  appears  to  have  been  merely  verbal;  at  least 
there  is  no  evidence  of  its  having  been  in  writing.  The  only 
evidence  as  to  the  original  instructions  is  that  of  Mr.  Ogden, 
who  was  the  secretary  from  1878  to  1894.  After  stating  that  at 
that  time  the  steward  did  the  catering  in  the  dining  room  and 
these  accounts  were  paid  to  him,  his  examination  is  continued  as 
follows : — 

*  *  Q.  With  regard  to  the  cheques  for  annual  dues  or  entrance 
fees,  those  would  reach  you?    A.  Yes. 

**Q.  Had  you  any  specific  directions  or  instructions  from 
the  committee  with  respect  to  what  you  were  to  do  with  those? 
A,  We  had  to  deposit  those. 

**Q.  What  was  the  bank  in  your  time?  A.  The  Standard 
Bank. 

**Q.  What  method  did  you  pursue  in  identifying  or  indors- 
ing the  cheque  before  depositing  it?  A.  In  those  days  we  had 
not  a  stamp;  we  used  to  say,  *For  deposit  only  to  the  credit  of 
the  Toronto  Club.' 

**Q.  Are  you  able  to  say,  with  regard  to  your  whole  sixteen 
years'  tenure  of  oflSce,  whether  that  was  the  invariable  practice 
with  such  cheques  as  that?    A.  As  far  as  I  can  remember. 

**Q.  Did  you  ever  do  such  a  thing  in  your  whole  tenure  of 
office  as  take  a  member's  cheque  to  a  bank  and  get  it  cashed? 
A.  No,  I  cannot  remember  ever  doing  so. 

**Q.  Then,  were  you  familiar  with  the  practice  in  the  sec- 
retary's office  during  the  time  of  your  successor,  while  Mr. 
Porlong  was  there,  were  you  in  and  out  a  good  deal  and  did  you 
see  a  good  deal  of  the  practice?    A.  Yes. 

**Q.  Do  you  remember  what  Mr.  Forlong  did  in  respect  of 
cheques  that  came  to  him,  as  secretary,  payable  to  the  club  for 
obligations  due  by  members  of  the  club?  A.  Well,  to  the  best 
of  my  recollection,  he  did  what  he  used  to  do  when  I  was  there, 
because  he  used  to  take  those  cheques.  I  used  to  indorse  them 
and  he  used  to  take  them  over  to  the  Standard  Bank  and  deposit 
them,  and  he  kept  up  that  custom  as  far  as  I  can  remember." 
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Mr.  Fraser,  who  acted  as  secretary  for  a  few  months  after 
the  death  of  Mr.  Forlong  in  1900,  followed  the  practice  of  his 
two  predecessors  in  depositing  all  cheques  in  the  club's  bank. 
Sometimes  he  indorsed  by  using  a  rubber  stamp  with  ''The  Tor- 
onto Club,"  and  signing  his  name  as  secretary. 

Mr.  Eustace  Smith,  the  next  secretary,  by  arrangement  with 
the  bank  to  which  the  club's  account  was  transferred,  used  a 
new  stamp,  ''Pay  to  the  order  of  the  Dominion  Bank,''  followed 
by  his  signature  in  writing;  but  later  used  a  stamp  which  also 
contained  his  signature.  He  too  deposited  every  club  cheque  in 
the  Dominion  Bank.  The  next  secretary  was  Harbottle,  who  was 
appointed  in  January,  1905,  and  who,  so  far  as  the  evidence 
goes,  followed  the  practice  of  his  predecessors  in  depositing  all 
club  cheques  in  the  Dominion  Bank  until  May,  1905,  when  he 
began  to  negotiate  them  to  the  defendants  and  other  banks. 

The  practice  of  paying  for  meals,  etc.,  to  ihe  steward  was 
changed  many  years  ago.  At  first  members  paid  either  in  cash 
or  by  cheque.  Later,  no  cash  was  received,  but  I.O.U.'s  were 
given,  and  at  the  end  of  the  month  a  bill  was  rendered,  which 
was  settled  by  cheque.  These  cheques,  as  above  stated,  were,  up 
to  May,  1905,  invariably  deposited  with  all  other  club  cheques 
in  the  Dominion  Bank  to  the  credit  of  the  club. 

A  good  deal  of  evidence  was  given  and  some  confusion  cre- 
ated about  a  small  sum  placed  in  the  hands  of  the  head  porter 
(and  called  the  porter's  bank)  for  the  purpose  of  cashing  small 
cheques  for  members;  bi;t  that  has  really  po  bearing  upon  the 
question  at  issue  in  these  cases.  This  money  was  either  taken 
from  the  cash  in  the  hands  of  the  secretary,  or  was  the  proceeds 
of  regular  "petty  cash"  cheques  drawn  for  the  purpose  and 
signed  by  the  chairman  and  the  secretary.  Such  members' 
cheques  were  handed  to  the  secretary  and  by  him  deposited  in 
the.  bank  in  the  regular  way.  The  only  cheques  in  favour  of  the 
club  which  were  not  deposited  to  its  credit  in  the  club's  bank 
during  the  whole  twenty-seven  years  from  1878  to  May,  1905, 
appear  to  have  been  those  already  mentioned  that  were  made 
out  in  the  time  of  Mr.  Ogden,  by  mistake,  in  favour  of  the  club, 
instead  of  the  steward,  who  was  then  the  caterer  and  entitled  to 
the  dining-room  receipts.     These  Mr.  Ogden  indorsed  over  to 
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the  steward;  but  there  is  no  evidence  that  any  officer  ot  any  0-A 

of  the  defendants  was  aware  of  this,  and  I  do  not  see  that  it  ^^^^ 

can  have  any  relevancy  to  the  questions  arising  in  these  cases.  Tobonto 

Great  stress  has  been  laid  upon  the  fact  that  the  later  secre-  ^ 

taries  did  not  receive  special  instructions  as  to  indorsing  and  de-  l>w«iwiow 

JdANK. 

positing  all  cheques,  and  were  not  advised  of  restrictions  upon 
them  regarding  these.  To  my  mind,  the  explanation  is  quite 
simple.  They  had  all  been  members  of  the  club  before  their 
appointment,  and  were  aware  of  the  practice  of  their  predeces- 
sors, and  could  learn  from  the  stamps  and  books  how  the  work 
was  done;  and,  as  said  by  one  of  them,  he  ^'knew  there  was 
only  one  way,"  and  he  got  it  from  '^a  knowledge  of  business." 
They  all  knew,  as  any  business  man  would  know,  that  the  proper 
destination  of  all  such  cheques  was  the  bank  of  the  club;  and 
that  all  payments  were  to  be  by  cheque  signed  and  counter- 
signed. The  mode  of  business  was  simplicity  itself,  and  I  fail 
to  see  where  the  '* large  financial  control"  of  the  secretary  comes 
in,  or  what  bearing  his  being  '^practically  the  manager  of  the 
club,"  and  his  being  ''put  forward  as  the  person  to  manage 
its  business,"  can  have  upon  the  issues  in  these  cases. 

To  sum  up,  I  find  no  authority  in  any  secretary  to  indorse 
generally.  I  find  specific  instructions  by  the  committee  to  Ogden 
to  indorse  for  deposit  in  the  bank  of  the  club  only ;  instructions 
known  to  and  followed  by  Forlong,  his  assistant  and  successor; 
a  practice  well  known  to  and  followed  invariably  by  their  suc- 
cessors, as  to  the  delivery  and  deposit,  up  to  May,  1905,  and 
with  few  and  immaterial  variations  as  to  the  form  of  signature 
by  the  latter. 

On  another  ground,  I  think  the  defendants  must  fail.  All 
the  cheques  in  question  being  signed  by  Harbottle  by  procura- 
tion, the  onus  was  upon  the  defendants  to  prove  his  authority  to 
indorse,  and  not,  as  put  in  the  judgment  below,  upon  the  plain- 
tiff to  prove  that  there  were  restrictions  placed  upon  him.  There 
was  no  holding  out  by  the  club  that  he  had  such  power,  and  no 
knowledge  that  he  was  exercising  it ;  and  none  of  the  defendants 
made  any  inquiry  as  to  his  powers  or  authority.  All  that  any 
of  them  knew  was,  that  he  was  the  secretary  of  the  club;  and 
they  relied  upon  his  respectability  and  supposed  honesty.    As 
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appears  from  the  authorities  already  quoted,  this  was  ijot  sufiS- 
cient  to  justify  his  action  or  their  confidence;  and  they  should 
bear  the  responsibility  of  it. 

In  addition  to  this,  the  very  form  of  these  cheques  was  such 
as  to  suggest  and  indicate,  not  only  that  they  were  the  property 
of  the  club,  and  should  be  collected  in  the  ordinary  course,  by 
its  bank,  but  that  any  other  treatment  of  them  required  an  ex- 
planation. I  think  the  law  on  this  point  is  very  concisely  stated 
in  Halsbury's  Laws  of  England,  vol.  1,  sec.  1217:  "Apart  from 
a  procuration  signature,  any  indication  that  the  customer  is 
using  for  his  own  benefit  a  document  prima  facie  created  for  the 
benefit  of,  and  being  the  property  of,  another  person  should 
put  the  banker  on  inquiry.''  See,  also,  Hannan's  Lake  View 
Central  Limited  v.  Armstrong  and  Co,,  16  Times  L.R.  236,  and 
the  comments  upon  it  in  Paget 's  Law  of  Banking,  2nd  ed.,  p. 
260. 

The  absence  of  authority,  or  even. apparent  authority,  is  com- 
mon to  all  three  cases,  although  there  are  particulars  and  de- 
grees of  negligence  in  each  that  are  not  found  in  the  others. 

In  the  case  of  the  Imperial  Trusts  Company,  Harbottle  had 
a  small  account  there  from  1905 ;  but  it  was  only  in  September, 
1907,  that  he  began  to  deposit  in  it  these  cheques  belonging  to 
the  club  and  indorsed  by  himself.  In  September,  he  deposited 
10  cheques,  amounting  to  $274.45;  in  October,  29  cheques,  for 
$1,117.60;  and  in  November,  30  cheques,  for  $1,327.40:  a  total 
of  $2,719.45.  No  questions  were  asked  of  him,  although  the 
large  number  of  cheques,  and  the  aggregate  amount,  and  his 
making  the  property  of  the  club  over  to  himself,  should  have 
put  them  upon  inquiry,  upon  the  principle  above  cited. 

The  manager  of  the  Dominion  Bank  (the  club's  banker) 
admits  that  the  cashing  of  those  cheques  that  were  made  pay- 
able to  the  order  of  the  bank  was  irregular,  as  also  the  cashing  of 
cheques  over  the  counter  at  another  bank  than  that  of  the 
club.  He  also  admits  that  the  cashing  of  cheques  at  the  bank 
of  the  club,  instead  of  depositing  them,  should  only  be  done 
under  special  circumstances.  He  was  told  that  the  excuse  given 
to  his  teller  was,  that  the  money  was  required  for  petty  cash — 
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an  inisufficient  excuse,  as  he  himself  was  a  member  of  the  com- 
mittee, and  could  have  signed  a  cheque  for  that  purpose  along 
with  the  secretary,  under  the  rules  of  the  club. 

The  local  manager  of  the  branch  of  the  Imperial  Bank  ad- 
joining the  club,  where  these  cheques  were  cashed  over  the 
counter  for  messenger  boys,  did  not  know  Harbottle  by  sight, 
and  admits  that  the  usual  method  of  a  concern  that  had  a  bank 
account  was  to  deposit  such  cheques  there,  and  that  what  was 
done  by  his  bank  was  out  of  the  ordinary  course.  He  said  at 
first  that  he  thought  his  branch  bank  had  cashed  such  cheques 
ever  since  it  was  opened  in  1900;  although  he  said  later  that 
what  was  done  at  that  time  was  giving  the  club's  messenger 
boys  change  for  large  bills;  and  it  was  not  contended  before 
us  that  any  cheques  were  cashed  before  May,  1905.  The  only 
excuse  he  can  suggest  for  the  practice  is,  that  he  assumed  that 
Harbottle  had  the  power  to  indorse,  and  that  he  was  aware  of 
members'  cheques  having  been  cashed  at  the  club  (referring  to 
the  porter's  bank,  explained  above,  and  which  has  no  possible 
bearing  upon  the  cashing  of  cheques  by  the  bank).  The  teller 
who  actually  cashed  the  cheques  was  at  first  very  positive  that 
he  had  done  so  from  the  time  he  had  gone  there  in  July,  1904, 
although  it  is  quite  clear  that  the  practice  began  only  in  May, 
1905.  He  says  that  he  would  cash  any  cheque  that  had  upon  it 
the  stamp  of  the  club,  and  appeared  to  think  that  the  uniform 
on  the  boys  was  equal  to  a  power  of  attorney. 

It  is  to  be  observed  that  there  is  no  evidence  that  any  oflScer 
of  the  club  was  aware,  until  Harbottle  absconded,  that  he  had 
been  cashing  any  members'  cheques  or  disposing  of  them  other- 
wise than  by  depositing  them  to  the  credit  of  the  club.  Any 
of  those  who  had  got  accommodation  cheques  cashed  at  the  club 
supposed  that  they  were  cashed  by  the  porter  or  the  secretary 
with  the  money  of  the  club  and  their  cheques  deposited  to  its 
credit  in  the  regular  way. 

In  my  opinion,  the  appeals  should  be  allowed,  and  the  three 
defendants  should  be  held  liable  for  all  the  cheques  received  by 
them  irregularly.  As  to  what  are  called  the  restitution  cheques, 
drawn  by  Harbottle  upon  his  account  in  the  Imperial  Trusts 
Company,  and  deposited  to  the  credit  of  the  club  in  the  Dom- 
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iuion  Bank;  while  I  have  some  doubt  and  hedtation,  it  is  not 
strong  enough  to  lead  me  to  dissent  from  the  conolusion  arriyed 
at  by  the  learned  Chancellor,  that  the  amount  of  these  cheques 
should  be  deduoted  from  the  amount  of  the  cheques  improperly 
deposited  by  the  secretary  with  the  company. 

Meredith,  J.A. : — The  most  substantial,  and,  in  my  opinion, 
the  goveming,  question  in  these  cases  is  entirely  one  of  fact, 
namely,  whether  the  indorsements  upon  the  cheques  in  question 
are,  or  are  not,  the  indorsements  of  the  plaintiff — ^whether,  in 
truth,  its  secretary,  Harbottle,  had  authority  to  indorse,  as  he 
did,  for  it:  and  the  defetidants'  cases  in  that  respect  seem 
to  me  to  have  been  quite  made  out  when  it  was  shewn  that,  for 
many  years  past,  Harbottle,  and  those  who  preceded  him  in 
the  ofSce  of  secretary  of  the  plaintiff,  had  actually  indorsed  for 
the  plaintiff  all  such  cheques ;  indeed,  that  there  was  no  instance 
to  be  found  in  which  any  cheque,  payable  to  the  order  of  the 
plaintiff,  was  indorsed  in  any  other  way;  a  thing  quite  conson- 
ant with  all  its  financial  methods  and  practices;  indeed,  there 
does  not  seem  to  have  been  any  other  executive  ofiKcer  of  the 
plaintiff  who  had  any  concern  in  such  things,  and  he  was  sub- 
jected only  to  such  oversight  as  the  auditor  of  the  plaintiff  exer- 
cised over  him,  an  oversight  of  a  very  ineffectual  character:  he 
an&  he  alone  had  control  and  management  of  all  the  plaintiff's 
money  matters ;  a  thing  also  quite  in  keeping  with  his  admitted 
powers  under  the  printed  rules  of  the  plaintiff,  in  these  words : 
'^All  entrance  fees,  subscriptions,  and  dues  shall  be  paid  to 
the  secretary."  It  is  admitted  that  the  moneys  comprised  in 
all  of  the  cheques  in  question  might  properly  have  been  paid  to, 
and  received  by,  Harbottle,  in  cash,  or  by  cheques  payable  to 
bearer;  and,  having  the  right  to  reeeive  them  in  that  manner, 
it  was  but  a  short  step  in  giving  him  power  to  reeeive  the  same 
moneys  through  cheques  payable  to  the  order  of  the  plaintiff. 

The  result  was,  that  the  plaintiff  was  driven  to  the  conten- 
tion that,  although  Harbottle  and  the  other  secretaries  had 
power  to  indorse  all  cheques,  that  power  was  limited  to  indorse- 
ments for  the  purpose  of  deposits  to  the  credit  of  the  plaintiff's 
banking  account  only:  but  that  contention  is  far  from  being 
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proved ;  indeed,  the  most  that  I  can  say  in  respect  of  it,  upon  the 
whole  evidence,  is  that  such  a  limitation  ought  to  have  been  im- 
posed, but  never  was.  The  fact  that  that  was  generally  done  by 
other  secretaries  proves  only  their  better  business  methods  and 
their  honesty :  there  is  no  evidence  that  any  such  limitation  was 
actually  imposed  upon  any  of  the  secretaries. 

And  all  of  the  defendants  seem  to  me  to  stand  upon  the  like 
footing  in  this  respect:  I  can  find  no  justification  in  the  evi- 
dence for  making  fish  of  one  and  flesh  of  another:  nothing  to 
justify  a  finding,  which  the  trial  Judge  was  unable  to  make,  of 
notice  to  the  trust  company  of  the  misappropriation,  by  Har- 
bottle,  of  the  proceeds  of  the  cheques,  which  were  in  eflfect 
cashed  by  it  and  the  money  placed  to  the  credit  of  his  account 
with  it ;  in  the  many  transactions  daily  and  hourly  taking  place 
in  such  a  company,  there  is  neither  time  nor  cause  for  suspicion 
and  detection  of  the  peculations  of  a  highly  trusted  officer,  such 
as  Harbottle  was;  and,  if  it  could  be  said  that  this  company 
should  have  detected  the  plaintiff's  highly  trusted  officer,  how 
much  more  should  it  be  said  that  the  club  itself  should  have  de- 
tected himf  And,  beside  all  this,  this  defendant  cannot  be  held 
liable  on  the  ground  of  negligence:  see  the  Bills  of  Exchange 
Act,  sec.  3,  and  see  also  London  Joint  Stock  Bank  v.  Simmons, 
[1892]  A.C.  201,  208;  and  also  Ross  v.  Chandler,  19  O.L.R.  584, 
affirmed  in  the  Supreme  Court  of  Canada,  45  S.C.R.  127. 

I  can  find  no  sufficient  reason  for  interfering  with  the  judg- 
ment of  the  trial  Judge. 

The  difference  of  opinion  whicli  has  now  arisen  here,  as  to 
the  question  last  dealt  with  by  me,  constrains  me  to  add:  that 
the  Bills  of  Exchange  Act  settles  beyond  controversy  the  law  that 
negligence,  however  gross,  will  not  vitiate  the  transfer  of  these 
cheques;  there  must  have  been  bad  faith.  Facts  which  prove 
negligence  only  are  not  enough,  the  facts  proved  must  be 
enough  to  establish  dishonesty:  but,  of  course,  the  same  facts 
may  point  to  negligence  or  to  bad  faith,  and  the  judges  of  fact 
must  determine,  where  there  is  reasonable  evidence  to  support 
either  finding,  which  they  prove :  and  it  plainly  seems  to  me  that, 
in  this  case,  they  point  to  negligence  only,  if  either;  and,  I  would 
say,  to  neither.    The  cheques  in  question  were  indorsed  by  the 

24 — ^VOL.  IV.   S.L.B. 


C.A. 
1911 

TOROXTO 

Club 

V. 

Dominion 
Bank. 

Meredith.  J.  A. 


Digitized  by  VjOOQIC 


354 


ONTARIO  LAW  REPORTS. 


[vol. 


C.A. 
1911 

Toronto 
Club 

V. 

Dominion 
Bank. 

Meredith.  J.  A. 


plaintiff  in  such  a  manner  as  to  make  them  payable  to  Har- 
bottle,  this  defendant,  or  any  one  else;  they  were,  according  to 
the  necessities  of  business,  received  by  a  subordinate  clerk  of 
this  defendant — its  teller — ^whose  duties  were  not  those  of  a 
detective,  but  were  to  see  that  the  cheques  were  duly  indorsed  so 
as  to  transfer  them  to  the  defendant ;  a  subordinate  clerk  whose 
duties  might  require  him  sometimes  to  deal  with  a  great  many 
cheques  in  a  few  minutes,  as  those  who  have  to  take  their  turn 
at  a  teller's  wicket  once  in  a  while  must  know.  It  would  be 
unjust,  it  would  be  cruelty,  to  hold  such  a  teller  dishonest  for 
not  discovering  the  plaintiff's  trusted  agent's  peculations,  and 
not  charging  him  with  theft  by  refusing  to  accept  the  cheques 
and  to  deposit  the  proceeds  to  the  credit  of  his  account.  It  is 
surely  an  extraordinary  thing  for  the  plaintiff  to  charge  this  de- 
fendant with  dishonesty  under  these  circumstances,  whilst  the 
plaintiff  itself,  with  an  hundred  times  greater  opportunity  for 
detecting  the  misdoings  of  its  own  servant,  failed  to  do  so,  though 
its  committees  of  management  were  not  composed  of  a  teller 
merely,  but  of  lawyers  and  ''financiers"  of  high  standing  and 
much  ability,  aided  by  an  auditor.  If  the  teller  were  guilty  of 
such  stupidity  aa  evidenced  dishonesty,  what  is  to  be  said  of 
these  committees  and  the  auditor?  The  negligence  which  caused 
the  losses  was  very  much  more  theirs.  I  can  find  no  justification 
for  charging  this  defendant  with  any  kind  of  dishonesty; 
even  if  it  were  not  the  highly  respectable  institution  which 
it  is.  What  possible  reason  could  it  have  for  being  dis- 
honest? It  was  not  being  paid  a  bad  debt,  nor  was  it 
making  anything  out  of  the  transaction ;  the  moneys  were  being 
merely  deposited  there  by  Harbottle,  and  could,  at  any  time, 
even  the  next  instant,  have  been  withdrawn  by  him;  and,  in 
fact,  they  were  largely  withdrawn  and  paid  over  to  the  plain- 
tiff; and  yet,  having  got  them  back  again  from  this  defendant, 
they  now  seek  to  have  them  doubly  repaid.  Double  assurances 
from  those  whose  own  negligence  caused  their  losses.  The 
statute-law  expressly  requires  honesty  only,  and  the  Courts 
have  no  right  to  interpose  a  sort  of  constructive  dishonesty, 
which  at  most  is  but  negligence,  to  defeat  its  plain  words  and 
good  sense. 
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Magee^  J.A.  : — I  agree  with  the  conclusions  of  my  brother 
Garrow.  The  facts  are  fully  referred  to  in  the  judgments  of 
my  learned  brothers,  and  I  need  not  repeat  them.  It  is  not  a 
case  -of  disputed  testimony,  but  rather  one  for  considering  the 
inferences  to  be  drawn  from  undisputed  evidence  and  the  legal 
consequences  resulting. 

The  secretary  of  the  club  had  express  authority,  under  the 
rules,  to  receive  payment  of  moneys  payable  to  the  club,  whether 
payable  upon  cheques  or  other  account.  The  members  who  paid 
their  fees  or  their  monthly  club  accounts  could  have  paid  them 
in  cash,  instead  of  by  cheque.  They  chose,  in  most  cases,  to  pay 
by  cheques  in  favour  of  the  club.  The  secretary,  under  the 
rules,  could  have  gone  to  the  banks  upon  which  these  cheques* 
were  drawn  and  demanded  and  obtained  payment  of  them.  If, 
instead  of  doing  so,  he  sent  a  messenger  boy  or  some  other  em- 
ployee of  the  club  to  receive  the  payment,  and  such  person  re- 
ceived the  money  and  paid  it  to  him,  it  could  not  for  a  moment, 
I  think,  be  said  that  such  person  would  be  liable  for  subsequent 
misapplications  by  the  secretary  of  the  moneys  so  received.  If, 
instead  of  sending  a  messenger,  he  chooses  to  ask  a  neighbouring 
shopkeeper  or  banker  to  get  payment  for  him,  and,  to  oblige 
him  and  save  him  from  coming  back,  such  neighbour  chooses 
to  pay  him  the  money  before  actually  collecting  it,  equally,  I 
think,  there  would  be  no  liability.  If .  the  cheque  were  dis- 
honoured, and  such  obliging  neighbour  sought  to  recover  the 
money  from  the  club,  either  as  indorser  or  as  receiver  of  money 
paid,  then  other  considerations  would  arise,  and  it  might  be 
necessary  to  prove  authority  to  indorse  or  actual  receipt -of  the 
money  by  the  club.  But  here  it  is  not  a  question  of  the  liability 
of  the  club  upon  its  indorsement.  All  the  cheques  were  paid. 
The  so-called  indorsement  was  really  an  informal  receipt  for  the 
money,  signed  by  the  oflScer  who  had  authority  to  receive  it,  and 
the  transactions  with  the  Dominion  Bank  and  the  Imperial  Bank 
were  in  effect  no  more  than  the  use  of  these  institutions  as  mes- 
sengers by  the  secretary.  The  money  collected  by  them  came  to 
the  hands  of  the  club's  officer  entitled  to  receive  it,  although 
they,  at  their  risk' perhaps  for  the  time,  paid  it  over  before  it 
was  actually  received.    There,  I  think,  ended  their  liability. 
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C.A.  In  the  case  of  the  Imperial  Trusts  Company,  this  cannot 

]^  be  said.      It  was  not  taking  the  cheques  merely  as  a  mess- 

ToRONTo  enger,  but  allowing  them  to  be  deposited  to  the  credit  of  Har- 

^^  bottle,  in  which  situation,  so  far  as  it  knew  or  it  or  he  intended, 

^oiiiNioN  they  might  permanently  remain. 

J —  I  agree  with  my  brother  Garrow  as  to  its  liability,   and 

Magee.  j.A.  ^  ^^  ^^  being  absolvcd  to  the  extent  of  the  so-called  restitution 
cheques. 

In  the  result,  the  appeals  as  against  the  banks  were  dis- 
missed, Maclaren,  J. a.,  dissenting;  and  the  appeal  as  against 
the  trust  company  allowed,  Meredith,  J.A.,  dissenting. 
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[TEETZEL,  J.] 

Cartwright  V.  Wharton. 

Copyright — Infringement — Law  lAsi-jSystem  of  Indewing — Lists  of  Names 
in  Part  Copied — Submission  for  Alteration  —  Admission — Common 
Errors^-Impossihility  of  Separating  Pirated  Parts — Injunction — Dam- 
ages, 

Copyright  does  not  extend  to  ideas,  or  schemeSi  or  systems,  or  methods, 
but  is  confined  to  their  expression;  and,  if  their  expression  is  not  copied, 
the  copyright  is  not  infringed. 

Hollinrake  v.  Truswell,  [1894]  3  Ch.  420,  427,  followed. 

And  where  the  defendant  adopted  in  his  "Canada  Legal  Directory,  1911," 
the  system  of  indexing  by  numbers  the  Toronto  agents  of  Ontario  solici- 
tors, used  by  the  plaintiff  in  his  "Canada  Law  List  (Hardy's),  1910," 
but  did  not  use  the  same  numbers,  it  was  held,  that  he  had  not  in- 
fringed. 

But  where  the  defendant  had,  in  the  preparation  of  the  lists  of  barristers 
and  solicitors  and  of  Judges  and  Court  officials,  for  the  purpose  of 
getting  his  original  information  and  for  the  preparation  of  lists  for  the 
printer,  copied  from  the  plaintiff's  book  substantially  all  the  names 
found  therein,  although  he  had  submitted  his  lists  for  correction  and 
addition  to  the  officials,  and  sent  "correction  slips"  to  the  barristers  and 
solicitors — the  copying  being  shewn  by  his  own  admission  and  by  com- 
mon errors  in  the  two  publications — it  was  held,  that  he  had  infringed. 

And  held,  also,  that,  although  the  defendant  had,  in  the  lists  contained 
in  his  book,  inserted  a  considerable  amount  of  original  information,  it 
was  not  practicable,  upon  the  evidence,  to  separate  it  from  the  pirated 
matter  so  as  to  leave  the  original  material  of  any  value  or  use  for  pub- 
lication; and,  therefore,  the  plaintiff  was  entitled  to  damages  and  to 
have  the  defendant  enjoined  from  further  printing,  publishing,  or  selling 
the  ''Canada  Legal  Directory,  1911,"  or  any  reprint  or  future  edition 
thereof,  containing  any  of  the  lists  of  barristers  and  solicitors  and  of 
Judges  and  Court  officials  therein  contained. 

Review  of  the  authorities. 

Maioman  v.  Tegg  (1826),  2  Russ.  385,  390,  391,  specially  referred  to. 

Action  for  damages  and  an  injunction  for  the  alleged  in- 
fringement by  the  defendant  of  the  plaintiff's  copyright,  under 
the  Dominion  Copyright  Act,  in  the  Canadian  Law  List 
(Hardy's),  1910. 

November  1,  2,  3,  and  9,  1911.    The  action  was  tried  before 
Teetzel,  J.,  without  a  jury,  at  Toronto. 
J.  E,  Moss,  K.C.,  for  the  plaintiflf. 
B.  T.  SymonSy  K.C.,  for  the  defendant. 

January  4,  1912.  Teetzel,  J. : — The  plaintiff  and  defendant 
had  for  some  years  been  in  partnership,  and  had  published  a 
number  of  former  editions  of  the  Law  List,  and  were  joint 
owners  of  the  copyright.     The  partnership  was  dissolved  early 
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Teetrtuj.      ijj  August,  1910,  and  the  plaintiff  purchased  the  defendant's 
1912         interest  in  the  copyright.    By  the  terms  of  the  agreement  of  dis- 
Cabtwbight  solution,  the  defendant  was  expressly  permitted  to  engage  in  a 
«•  rival  business,  and  he  immediately  began  preparations  to  pub- 

lish another  Law  List  for  1911,  which  was  published  in  Febru- 
ary, 1911,  and  is  called  **The  Canada  Legal  Directory,  1911;" 
and  the  plaintiff  charges  that  this  publication  constitutes  an  in- 
fringement of  his  copyright  in  the  1910  edition  of  his  Law  List. 
The  particulars  of  the  charge  chiefly  relied  upon  are : — 

(1)  The  system  of  indexing  the  Toronto  agents  of  Ontario 
solicitors  in  use  in  the  plaintiff's  publication  has  been  copied  in 
the  defendant's  publication  from  the  plaintiff's  publication. 

(2)  All  that  part  of  the  defendant's  publication  which  con- 
sists of  lists  and  tables  of  Courts,  Judges,  Court  and  other  legal 
officials,  barristers  and  solicitors,  is  copied,  either  directly  or 
indirectly,  from  the  plaintiff's  publication. 

As  to  the  first  particular,  it  is  not  disputed  that  the  defend- 
ant in  his  book  has  adopted  the  system  used  by  the  plaintiff  to 
indicate  the  Toronto  agent  of  each  solicitor  in  the  Ontario  list 
who  has  a  Toronto  agent,  which  is,  by  placing  a  number  to  the 
right  of  the  name  of  such  solicitor,  which  corresponds  with  the 
number  to  the  left  of  the  name  of  another  solicitor  or  firm  ap- 
pearing in  the  list  for  Toronto;  but,  while  the  defendant  had 
adopted  this  system,  he  has  not  used  the  numbers  appearing  in 
the  plaintiff's  book. 

If  the  plaintiff's  case  depended  solely  upon  this  charge,  I 
think  his  action  would  fail,  because,  as  held  by  Lindley,  L.J.,  in 
HoUinrake  v.  Truswell,  [1894]  3  Ch.  420,  at  p.  427,  copyright 
does  not  extend  to  ideas,  or  schemes,  or  systems,  or  methods,  but 
is  confined  to  their  expression;  and,  if  their  expression  is  not 
copied,  the  copyright  is  not  infringed.  As  illustrating  this,  the 
learned  Lord  Justice  refers  to  Baker  v.  Selden  (1879),  101  U. 
S.  (11  Otto)  99,  wherein  it  was  held  that  the  author  of  a 
system  of  bookkeeping  was  not  entitled  to  any  monopoly  in  the 
system,  but  was  only  entitled  to  prevent  other  persons  from 
copying  his  description  of  it. 

As  to  the  second  particular  of  charge,  a  comparison  of  the 
two  publications  discloses  a  strikingly  similar  arrangement  of 
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the  lists  of  barristers,  solicitors,  and  Court  oflScials.    The  pres-      Teqtid.j. 
enee  in  the  defendant's  publication  of  a  large  number  of  com-         1912 
mon  errors  in  spelling  and  in  alphabetical  sequence  of  names  in   Cabtwbight 
the  lists  forcibly  suggests  that  the  defendant's  lists,  where  these 
common  errors  appear,  were  copied  from  the  plaintiff's  lists. 

It  is  laid  down  in  many  authorities  that  the  presence  of 
common  errors  is  one  of  the  surest  tests  of  copying:  Kelly  v. 
Morris  (1866),  L.R.  1  Eq.  697;  Pike  v.  Nicholas  (1869),  L.R. 
5  Ch.  251;  Cox  v.  Land  and  Water  Journal  Co.  (1869),  L.R.  9 
Bq.  324. 

In  Murray  v.  Bogue  (1852),  1  Drew.  353,  where  instances 
were  stated  in  the  bill  and  at  the  Bar  in  which  the  defendant 
had  the  plaintiff's  errors,  Vice-Chancellor  Kindersley  said  (p. 
367) :  **Now,  the  use  of  shewing  the  same  errors  in  both  is, 
that  where  the  defendant  says  he  has  got  his  information,  not 
from  the  plaintiff,  but  from  some  other  sources,  if  the  evidence 
is  unsatisfactory  on  the  question,  whether  the  defendant  did  use 
the  plaintiff's  work  or  not,  to  shew  the  same  errors  in  the  subse- 
quent work  that  are  contained  in  the  original,  is  a  strong  argu- 
ment to  shew  copying."  See  also  Copinger  on  Copyright,  4th 
ed.,  p.  171. 

The  plaintiff,  however,  is  not  in  this  case  driven  to  depend 
solely  on  the  evidence  of  common  errors,  because,  while  the  de- 
fendant says  he  got  much  of  his  material  from  other  sources — 
and  no  doubt  he  did — ^he  admits  that  he  got  much  of  it  from 
the  plaintiff's  publication.  He  says  that  the  first  thing  he  did 
in  preparing  his  material  was  to  send  to  each  barrister  and 
solicitor  in  the  Dominion  what  he  called  a  correction  slip,  which 
contains  the  solicitor's  name,  and,  in  the  case  of  a  firm,  the 
name  of  each  member.  With  each  slip  was  sent  a  circular  stat- 
ing that  the  defendant  was  preparing  an  improved  Law  List  for 
1911,  and  requesting  the  person  to  whom  it  was  sent  to  return 
the  slip  with  any  suggested  corrections.  The  defendant  took  the 
names  of  most,  if  not  all,  of  those  to  whom  he  sent  these  cor- 
rection slips  from  the  plaintiff's  publication.  Many,  but  not 
nearly  all,  of  these  correction  slips  were  returned  to  the  defend- 
ant in  due  course.  From  these  and  from  the  plaintiff's  lists, 
which  he  also  used  for  that  purpose,  he  prepared  for  the  Regis- 
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Teeted^j.      j^^j,  OF  Other  official  of  the  Court  at  the  county  town  of  each 

1912        county  in  the  Dominion  a  list  of  the  barristers  and  solicitors  in 

Cabtwbxqht  ^^^^  county,  requesting  the  official  to  correct  the  list  and  return 

^    ^'  it  to  him  with  any  alterations  in  or  additions  thereto. 

Wharton.  rn,  i^     .     • 

These  several  lists,  when  returned,  were  used  as  the  baais  for 

completing  the  lists  for  the  respective  provinces  as  they  appear 

in  the  defendant's  publication. 

With  regard  to  the  lists  of  Court  officials  contained  in  the 
defendant's  book,  it  clearly  appears,  with  reference  to  Nova 
Scotia  and  New  Brunswick,  that  the  defendant  copied  all  the 
material  which  appeared  in  those  lists  from,  the  plaintiff's  book 
and  sent  the  same  to  the  proper  Court  official  for  revision  and 
correction,  and  for  the  addition  of  some  other  information  not 
appearing  in  the  plaintiff's  book. 

While  the  evidence  is  not  so  satisfactory  as  to  other  prov- 
inces, I  think  the  fair  inference  is,  that  a  similar  practice  was 
adopted  as  to  them. 

As  to  the  list  of  officials  at  Osgoode  Hall,  this  inference  is 
strongly  supported  by  the  presence  of  two  striking  errors,  one 
in  the  spelling  of  the  Christian  name  of  a  Chief  Justice,  and  the 
other  in  the  initial  of  an  official,  which  are  common  to  both  the 
plaintiff's  and  the  defendant's  list. 

I,  therefore,  find  as  a  fact  that,  both  in  the  preparation  of 
the  lists  of  barristers  and  solicitors  throughout  the  Dominion, 
and  of  the  Judges  and  Court  officials,  the  defendant,  for  the 
purpose  of  getting  his  original  information  and  for  the  prepar- 
ation of  the  lists  for  the  printer,  copied  from  the  plaintiff's  book 
substantially  all  the  names  found  in  the  plaintiff's  book. 

I  also  find  that  the  defendant,  as  the  result  of  independent 
efforts  and  inquiry,  collected  many  additional  names  and  much 
material  and  information  of  value  for  a  Law  List;  and  I  also 
find  that,  while  the  defendant  adopted  much  of  the  method  of 
arrangement  of  the  material,  he  also  adopted  many  changes  in 
the  arrangement  which  may  be  claimed  to  be  improvements  on 
the  plaintiff's  methods. 

The  defendant's  summary  of  the  Laws  of  the  Provinces  is 
the  residt  of  independent  effort,  which,  with  much  other  in- 
formation in  his  book,  £as  not  infringed  upon  the  plaintiff's 
rights. 
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I  think,  however,  that,  under  the  authorities,  it  must  be  ad-      ^eetMi^j. 
judged  that  the  defendant  has,  in  respect  of  the  lists  of  barris-         1»12 
ters  and  solicitors  and  Judges  and  Court  officials,  substantially    Cabtwbioht 
availed  himself  of  the  labour  of  the  plaintiff,  and  has  been  guilty 
of  an  infringement  of  the  plaintiff's  copyright,  being  his  ex- 
clusive right,  under  the  law,  of  printing  or  otherwise  multiply- 
ing copies  of  his  original  work,  as  .contained  in  his  Law  List  of 
1910. 

There  was,  of  course,  nothing  to  prevent  the  defendant  pre- 
paring a  rival  Law  List,  provided  the  material  collected  for  the 
same  was  the  product  of  his  own  original  effort,  or  was  obtained 
from  sources  not  copyrighted. 

It  is  not  necessary  for  me  to  decide  whether  the  defendant 
would  have  escaped  liability  in  respect  of  the  barristers  and  soli- 
citors' lists,  if  he  had  got  replies  from  all  the  persons  to  whom 
he  sent  correction  slips ;  because,  in  very  many  cases,  he  did  not 
get  replies,  and  in  those  cases  he  copied  the  names  as  he  found 
them  in  the  plaintiff's  lists,  after  revision  by  the  local  Court 
officials. 

Garland  v.  Oemmill  (1887),  14  S.C.R.  321,  was  a  case  of 
piracy  of  contents  of  the  Parliamentary  Companion,  and  it  was 
held  that  the  publisher  of  a  work  containing  biographical 
sketches  cannot  copy  them  from  a  copyrighted  work,  even  where 
he  haa  applied  to  the  subjects  of  such  sketches  and  been  referred 
to  the  copyrighted  work  therefor;  and  that  in  works  of  this 
nature,  where  so  much  must  be  taken  by  different  publishers 
from  common  sources,  and  the  information  given  must  be  in 
the  same  words,  the  Courts  will  be  careful  not  to  restrict  the 
right  of  one  publisher  to  publish  a  work  similar  to  that  of  an- 
other, if  he  obtains  the  information  from  common  sources,  and 
does  not,  to  save  himself  labour,  merely  copy  from  the  work  of 
the  other  that  which  has  been  the  result  of  the  latter 's  skill  and 
diligence. 

Nor  is  it  necessary  to  decide  what  would  have  been  the  con- 
sequence if  the  defendant  had  got  the  original  information  from 
the  local  Registrars  as  to  the  Judges  and  Court  officials,  if  it 
had  chanced  to  have  been  the  same  as  appeared  in  the  plaintiff's 
lists;  because  the  defendant  admits  that  in  two  cases,  at  least. 
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Teeta^j,      i^Q  copied  the  material  out  of  the  plaintiff's  book,  and  submitted 

1912         it  to  the  Local  Registrars  for  revision  and  correction,  and  thus 

Cabtwbight  appropriated  to  himself  the  results  of  the  plaintiff's  diligence 

„^   ^'  and  labour. 

Wharton. 

In  Lewis  v.  Fullarton  (1839),  2  Beav.  6,  at  p.  8,  Lord  Lang- 
dale,  "M.R.,  said:  ''Any  man  is  entitled  to  write  and  publish  a 
topographical  dictionary,  and. to  avail  himself  of  the  labours  of 
all  former  writers  whose  works  are  not  subject  to  copyright,  and 
of  all  public  sources  of  information;  but,  whilst  all  are  entitled 
to  resort  to  common  sources  of  information,  none  are  entitled  to 
save  themselves  trouble  and  expense  by  availing  themselves,  for 
their  own  profit,  of  other  men's  works  still  subject  to  copyright 
and  entitled  to  protection." 

In  Hotten  v.  Arthur  (1863),  1  H.  &  M.  603,  Page  Wood, 
V.-C,  said  (p.  609) :  *'The  only  fair  use  you  can  make  of  the 
work  of  another  of  this  kind"  (descriptive  catalogue)  *'is  where 
you  take  a  number  of  such  works:  catalogues,  dictionaries, 
digests,  etc.,  and  look  over  them  all  and  then  compile  an  original 
work  of  your  own,  founded  on  the  information  you  have  extract- 
ed from  each  and  all  of  them ;  but  it  is  of  vital  importance  that 
such  new  work  shall  have  no  mere  copying,  no  merely  colour- 
able alterations,  no  blind  repetition  of  obvious  errors. ' ' 

In  Kelly  v.  Morris,  L.R.  1  Eq.  697,  which  was  a  directory 
case,  the  same  learned  Judge  says  (p.  701) :  '*In  the  case  of  a 
dictionary,  map,  guide-book,  or  directory,  when  there  are  certain 
common  objects  of  information  which  must,  if  described  cor- 
rectly, be  described  in  the  same  words,  a  subsequent  compiler  is 
bound  to  set  about  doing  for  himself  that  which  the  first  com- 
piler has  done.  In  case  of  a  road-book,  he  must  count  the  mile- 
stones for  himself.  In  the  case  of  a  map  of  a  newly-discovered 
•  island  ...  he  must  go  through  the  whole  process  of  tri- 
angulation  just  as  if  he  had  never  seen  any  former  map ;  and, 
generally,  he  is  not  entitled  to  take  one  word  of  the  information 
previously  published  without  independently  working  put  the 
matter  for  himself,  so  as  to  arrive  at  the  same  result  from  the 
same  common  sources  of  information,  and  the  only  use  he  can 
legitimately  make  of  a  previous  publication  is  to  verify  his  own 
calculations  and  results  when  obtained.  So  in  the  present  case 
the  defendant  could  not  take  a  single  line  of  the  plaintiff's  direc- 
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tory  for  the  purpose  of  saving  himself  labour  and  trouble  in      Teeud^j. 
getting  his  information.     .     .     .    What  he  has  done  has  been         1912 
just  to  copy  the  plaintiff's  book  and  then  to  send  out  canvassers   Caktwbight 
to  see  if  the  information  so  copied  was  correct.     .     .     -      The     ^   *• 
work  of  the  defendant  has  clearly  not  been  compiled  by  the 
legitimate  application  of  independent  personal  labour." 

And  in  Scott  v.  Stanford  (1867),  L.R.  3  Eq.  718,  the  same 
learned  Judge  says  (p.  724) :  *  *  The  defendant,  after  collecting 
the  information  for  himself,  might  have  checked  his  results  by 
the  plaintiff's  tables,  but  that  is  a  widely  different  thing  from 
this  wholesale  extraction  of  the  vital  part  of  his  work.  No  man 
is  entitled  to  avail  himself  of  the  previous  labours  of  another 
for  the  purpose  of  conveying  to  the  public  the  same  information, 
although  he  may  append  additional  information  to  that  already 
published." 

In  Morris  v.  Ashbee  (1868),  L.R.  7  Eq.  34,  Giffard,  V.-C, 
says  (p.  41) :  **It  is  plain  that  it  could  not  be  lawful  for  the 
defendants  simply  to  cut  the  slips  which  they  have  cut  from  the 
plaintiff's  directory  and  insert  them  in  theirs.  Can  it  be  lawful 
to  do  so  because,  in  addition  to  doing  this,  they  sent  persons  with 
the  slips  to  ascertain  their  correctness  ?  I  say,  clearly  not.  Then, 
again,  would  their  acts  be  rendered  lawful  because  they  got 
payment  and  authority  for  the  insertion  of  the  names  from  each 
individual  whose  name  appeared  in  the  slips?  And  to  this  I 
again  answer,  clearly  not.  .  .  .  They  had  no  right  to  make 
the  results  arrived  at  by  the  plaintiff  the  foundation  of  their 
work  or  any  material  part  of  it,  and  this  they  have  done. ' ' 

See,  also,  Morris  v.  Wright  (1870),  L.R.  5  Ch.  279. 

In  referring  to  the  above  cases.  Sir  Charles  Hall,  V.-C,  in 
Hogg  V.  Scott  (1874),  L.R.  18  Eq.  444,  at  p.  458,  says:  *^The 
true  principle  in  all  these  cases  is,  that  the  defendant  is  not  at  ' 
liberty  to  use  or  avail  himself  of  the  labour  which  the  plaintiff 
has  been  at  for  the  purpose  ^f  producing  his  work — that  is,  in 
fact,  merely  to  take  away  the  result  of  another  man's  labour,  or, 
in  other  words,  his  property." 

In  my  opinion,  the  evidence  here  clearly  brings  this  case 
within  that  principle;  and,  although  the  defendant  has,  in  the 
lists  contained  in  his  book,  inserted  a  considerable  amount  of 
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Teetad^j.      original  information  which  probably  does  not  infringe  on  the 
1912         plaintiff's  right,  it  is  not  practicable,  upon  the  evidence,  to  sep- 
Cabtwbioht  arate  it  from  the   pirated   matter  so   as   to   leave  the  original 
^'  material  of  any  value  or  use  for  publication. 

Upon  this  aspect  of  the  case  I  adopt,  as  strikingly  applicable, 
the  terse  language  of  Lord  Bldon  in  Mawman  v.  Tegg  (1826), 
2  Russ.  385,  at  pp.  390-1:  *'As  to  the  hard  consequences  which 
would  follow  from  granting  an  injunction,  when  a  very  large 
proportion  of  the  work  is  unquestionably  original,  I  can  only 
say,  that,  if  the  parts  which  have  been  copied  cannot  be  separ- 
ated from  those  which  are  original,  without  destroying  the  use 
and  value  of  the  original  matter,  he  who  has  made  an  improper 
use  of  that  which  did  not  belong  to  him  must  suffer  the  conse- 
quences of  so  doing.  If  a  man  mixes  what  belongs  to  him  with 
what  belongs  to  me,  and  the  mixture  be  forbidden  by  the  law, 
he  must  again  separate  them,  and  he  must  bear  all  the  mischief 
and  loss  which  the  separation  may  occasion.  If  an  individual 
chooses  in  any  work  to  mix  my  literary  matter  with  his  own,  he 
must  be  restrained  from  publishing  the  literary  matter  which 
belongs  to  me;  and  if  the  parts  of  the  work  cannot  be  separated, 
and  if  by  that  means  the  injunction,  which  restrained  the  publi- 
cation of  my  literary  matter,  prevents  also  the  publication  of 
his  own  literary  matter,  he  has  only  himself  to  blame." 

I  think,  therefore,  the  proper  judgment  to  be  entered  is,  that 
the  defendant's  publication  known  as  the  ''Canada  Legal  Direc- 
tory, 1911,"  is,  in  respect  of  the  lists  of  barristers  and  solicitors 
and  of  Judges  and  Court  oflScials  therein  contained,  an  infringe- 
ment of  the  plaintiff's  copyright  in  respect  of  the  Canadian  Law 
List,  1910;  and  that  the  defendant  be  restrained  from  further 
printing,  publishing,  or  selling  the  said  "Canada  Legal  Direc- 
tory, 1911,"  or  any  reprint  or  future  edition  thereof,  containing 
any  of  the  said  lists ;  and  that  it  be  referred  to  the  Master  in 
Ordinary  to  ascertain  the  plaintiff's  damages;  and  that  the  de- 
fendant pay  to  the  plaintiff  the  costs  of  action  up  to  and  includ- 
ing this  judgment;  costs  of  reference  and  further  directions 
reserved  until  after  the  Master's  report. 
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[RIDDELL,  J.] 

Thomson  v.  Playfair.  1912 

Contract — Sale  of  Timber — Interest  in* Land — Statute  of  Frauds — Docu-  ^^^'  ^ 
ment  Signed  by  Servant  of  Purchasera — Absence  of  Authority  as  Agent 
— Knowledge  of  Principal — Adoption  of  Contract — Insufficiency  of 
Memorandum  to  Satisfy  Statute — Part  Performance — Taking  Posses- 
sion^~RM,0.  1897,  oh.  32,  sec.  3  (1),  (3) — Liability  of  Agent — Mis- 
representation of  Authority — Vendor  not  Misled — Costs — Misconduct. 

The  plaintiff,  having  a  right  from  the  Crown  to  remove  all  the  timber 
upon  an  island,  made  a  sale  of  it  to  the  defendant  firm,  through  two 
foremen  who  acted  for  the  firm  in  buying  and  shipping  ties.  The  plain- 
tiff's brother  and  agent  signed  a  receipt  for  $100  as  received  from  the 
firm,  "being  part  payment  on  purchase  of  timber  on  Yeo  Island" — men- 
tioning the  purchase-price,  and  that  the  balance  was  to  be  paid  within 
a  month.  A  copy  was  made  of  the  receipt,  and  the  defendant  B.,  one  of 
the  two  foremen,  signed  it  by  the  name  of  the  firm,  "per  C.  E.  B."  The 
$100  was  paid  by  a  draft  on  the  firm  by  B.,  explicitly  "on  account  of 
purchase  of  Yeo  Island."  The  firm  paid  the  draft,  but  afterwards  set 
up  that  it  was  for  an  option  on  the  timber: — 

Held,  that  what  was  sold  was  an  interest  in  land  within  the  meaning  of 
the  Statute  of  Frauds. 

Eoeffler  v.  Irtoin    (1904),   8   O.L.R.   740,  followed.  .  • 

2.  On  the  evidence,  that  neither  the  defendant  B.  nor  the  other  foreman 
had  authority  either  to  buy  the  timber  or  to  sign  a  contract  for  the 
purchase. 

3.  That  the  defendant  firm  knew  that  B.  had  bought  for  them — ^and  not 
simply  taken  an  option;  and,  knowing  this,  they  did  not  repudiate  the 
agency  or  the  contract,  and  must  be  regarded  as  having  adopted  the 
contract:  they  were  in  the  position  of  having  bought  the  timber,  paid 
$100  on  the  purchase,  and  signed  a  copy  of  the  receipt  given  them  by  the 
plaintiff's  agent;  but  this,  the  only  document  (except  the  draft)  signed 
by  or  for  them,  was  defective  to  charge  them,  the  Statute  of  Frauds 
being  pleaded. 

4.  That,  having  regard  to  the  rights  conferred  upon  a  timber  licensee 
by  R.S.O.  1897,  ch.  32,  sec.  3(1)  and  (3),  the  acts  of  the  agents  of  the 
delendant  firm,  going  to  and  landing  upon  the  island,  examining  the 
timber,  etc.,  amounted  to  a  taking  possession  of  the  land,  and  H  part 
performance  which  satisfied  the  statute. 

6.  That  the  action  should  not  have  been  brought  against  B.,  as  on  an  im- 
plied warranty  of  authority  to  make  the  contract  and  sign  the  document 
evidencing  it,  for  his  co-defendants;  for  B.  told  the  plaintiff^s  agent  that 
he  did  not  know  that  he  had  any  power  to  give  him  a  contract — the 
plaintiff's  agent  was  not  in  fact  misled. 

PolhiU  v.  Walter  (1832),  -3  B.  &  Ad.  114,  distin^ished. 

6.  That,  though  the  action  was  dismissed  as  against  B.,  it  should  be  with- 
out costs,  on  account  of  misconduct. 

Action  for  specific  performance  by  the  defendants  Playfair 
and  White  of  an  alleged  contract  to  purchase  from  the  plaintiff 
the  timber  upon  Yeo  Island,  Manitoulin  district,  or,  in  the  alter- 
native, for  damages  from  the  defendant  Byers  for  misrepresen- 
tation of  authority  to  bind  his  co-defendants. 
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December  21,  1911.  The  action  was  tried  before  Riddell,  J., 
without  a  jury,  at  Toronto. 

2>.  Robertson,  K.C.,  for  the  plaintiff. 

R,  McKay,  K.C.,  for  the  defendants  Playfair  and  White. 

0.  E.  Klein,  for  the  defendant  Byers. 

January  6,  1912,  Riddell,  J. : — The  plaintiff  had  from  the 
Crown  the  right  to  remove  all  the  timber  from  Yeo  Island ;  her 
brother  and  agent,  W.  A.  Thomson,  was  trying  to  dispose  of  it. 
After  some  dickering,  unnecessary  here  to  consider,  he  made  a 
sale  to  Playfair  and  White,  a  firm  in  a  large  way  of  business, 
through  their  agents  Thompson  and  Byers.  Thompson  acted  as 
a  sort  of  foreman  in  buying  ties,  etc.,  and  Byers  in  shipping 
them;  but  I  cannot  find  that  either  had  the  right  to  enter  into 
such  a  contract  as  this.  Thomson  gave  Byers  a  receipt  in  the 
following  form : — 

**Playfair&  White 
**  Dealers  in  Ties,  Posts,  Cedar  Squares,  etc. 
"WiartoB  Branch,  C.  E.  Byers,  Agent. 

**Wiarton,  Ontario,  May  22nd,  1911. 

**  Received  from  Playfair  &  White  the  sum  of  one  hundred 
dollars,  being  part  payment  on  purchase  of  timber  on  Yeo 
Island.  The  purchase-price  of  said  timber  to  be  five  thousand 
five  hundred  dollars.  Balance  of  this  amount  to  be  paid  within 
one  month. 

"Catharine  Thomson, 
''Pel:  Alex.  Thomson. *' 

At  the  same  time  a  copy  was  made  of  this  receipt  (except- 
ing the  signature),  and  Byers  signed  it  thus:— 

''Playfair  &  White, 
"Per  C.  E.  Byers." 

This  was  marked  "copy  of  receipt,"  and  handed  to  Thom- 
son— Byers  telling  him  that  he  did  not  "know  as  he  had  any 
right  to  give  him  an  agreement." 

The  $100  was  paid  by  a  draft  on  Playfair  and  White  by 
Byers,  explicitly  "on  account  of  purchase  of  Yeo  Island." 

The  receipt  signed  by  Thomson  was  sent  by  Byers,  on  the 
24th  May,  to  the  defendant  firm  at  Midland,  in  a  letter:  "Yeo 
Island.     Mr.  Thompson  and  I  tried  to  get  you  by   'phone  on 
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Monday,  tut  they  said  you  and  Mr.  White  were  both  out  of 
town,  so  we 'have  closed  for  the  Island,  at  least  we  have  bound 
the  bargain."  This  was  received  by  Playfair  and  laid  by  him 
with  the  receipt  on  White's  desk  for  his  attention  on  his  return 
home. 

On  the  2nd  June,  an  entry  is   made   in   the   firm's   books 
thus: — 

June  2.  Yeo  Island 100.00 

To  Playfair  &  White  on  a/c 
purchase  Yeo  Island  Miss 

Catharine  Thomson   100.00 

(on  T.  folio  5). 
In  the  tie-book  ledger  an  account  had  already  been  opened 
with  Yeo  Island,  and  the  full  account  stood  at  the  time  of  the 
trial : — 
1911.  Yeo  Island.  Dr.  Or. 

May   20  To  Sundries 493        22.00 

June    2  Order  to  Miss  Thomson  a/c 

of  Island   5      100.00 

July    13  Ex.  C.  E.  Byers 

Sept.  1/30  To  Island  with  tug 31        18.00 

To  Tug  to  Island 50  6.00 

Playfair  &  White  say  that  they  looked  upon  the  transaction 
as  a  mere  option,  and  not  a  purchase — that  they,  as  a  matter  of 
business,  open  account  with  any  intended  purchase;  and  this 
last  statement  is  perfectly  intelligible  and  good  business  method. 
On  the  31st  May,  the  firm  write  Byers :  **Am  pleased  that 
you  have  secured  Yeo  Island,  and  trust  it  will  turn  out  a  good 
one  for  cedar.  You  might  send  me  an  estimate  of  what  you 
found  on  it,  so  I  can  figure  it  out."  This  was  written  by  Play- 
fair— ^White  being  away  in  the  south. 
.  On  the  5th  June,  Byers  sends  his  estimate. 
On  the  16th  June,  Thompson  writes  Thomson:  **I  will  have 
to  ask  you  for  another  thirty  days  option  on  Yeo  Island,  as  the 
other  parties  are  not  satisfied  without  seeing  more  of  it  ;  .  . 
so  if  you  will  give  us  another  thirty  days  on  it,  I  think  it  will 
be  all  right.  If  you  cannot  give  this  thirty  days  we  will  have  to 
throw  up  the  option." 
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**^'-    .        Thomson  thereupon  wrote  the  firm  on  the  20th  June:  **Re- 
1912         plying  to  your  letter  of  sixteenth  inst.,  consider  contract  of  sale 
Thomson     of  lumber  on  Yeo  Island  to  you  closed.    I  gave  no  option.    Will 
wait  two  weeks  for  payment  of  balance,  if  you  request." 

On  the  26th  June,  Byers  writes  Thomson  asking  how  many 
acres  '*they  are"  in  Yeo  Island,  **as  I  am  going  up  to  see  it 
myself,  and  I  want  to  get  away  as  soon  as  I  can."  Thomson 
replies,  on  the  19th  July,  insisting  on  the  sale  having  been 
made — and  threatening  suit.  Byers  went  up  and  examined  the 
Island;  and  that  is  what  the  subsequent  entries  in  the  ledger 
account  in  the  tie-book  refer  to.  He  reported  to  his  principals 
favourably. 

On  the  22nd  August,  suit  is  threatened  by  the  solicitors,  and 
action  brought  two  weeks  thereafter,  against  the  firm  and 
Byers.  The  firm  set  up  a  general  denial;  that  Byers  had  no 
authority  to  enter  into  such  a  contract  for  them ;  and  the  Statute 
of  Frauds.  Byers  says  that  he  is  only  an  agent;  that  Thomp- 
son agreed  with  Thomson  to  buy  the  timber  on  Yeo  Island  for 
$5,500 — $100  down  and  $5,400  in  one  month — ^and  that,  on 
Thompson's  instructions,  he  gave  the  draft  as  the  firm's  agent, 
and  had  drawn  up  **as  evidence  of  sale  and  purchase  of  said 
timber  the  papers  or  documents  ...  set  out  in  the  .  .  . 
statement  of  claim." 

At  the  trial,  he  changed  his  story  and  set  up  an  option.  I 
entirely  discredit  this  story,  and  think  that  he  was  telling  the 
truth  when  he  gave  instructions  for  the  defence. 

I  am  much  obliged  to  counsel  for  the  very  able  arguments 
presented  for  all  parties — and  now  proceed  to  dispose  of  the 
case. 

The  first  question  is,  '*Does  the  Statute  of  Frauds  apply  to 
the  sale  of  such  property  as  is  the  subject-matter  of  the  present 
action?" 

Whatever  might  have  been  the  answer,  were  the  question  an 
open  one — I  think  that  I  am  bound  by  authority  in  our  own 
Courts  to  hold  that  what  was  sold  was  an  interest  in  land  within 
the  meaning  of  the  Statute  of  Frauds. 

Much  ingenious  distinction  is  to  be  found  in  the  older  cases, 
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but  I  do  not  think  any  reasonable  doubt  can  exist  since  the  case 
in  the  Court  of  Appeal  of  Hoeffler  v.  Invin  (1904),  8  O.L.R. 
740. 

Webber  v.  Lee  (1882),  9  Q.B.D.  315,  is  a  less  strong  case— 
and  I  do  not  discuss  the  cases  in  the  English  Courts  or  our 
own  before  Hoeffler  v.  Irwin,  by  which  I  am  bound. 

The  fact  that  the  document  relied  upon  is  not  signed  by 
those  attempted  to  be  charged  is  immaterial,  if  it  be  signed  by  an 
agent  with  authority — and  it  is  of  no  importance  that  the  name 
of  the  principal  does  not  appear  (at  least  in  a  document  not 
under  seal).  See  the  cases  collected  in  Standard  Realty  Co.  v. 
Nicholson  (1911),  24  O.L.R.  46. 

I  have  found  as  a  fact  that  neither  Thompson  nor  Byers 
had  any  authority  either  to  buy  the  timber  or  to  sign  a  contract 
for  the  purchase. 

The  plaintiff  contends,  however,  that  their  act  was  ratified 
by  Playfair  and  White. 

I  have  since  the  trial  given  the  case  great  consideration,  and 
cannot  change  the  view,  taken  at  the  trial,  that  these  defend- 
ants knew  that  Byers  had  bought  for  them — and  not  simply 
taken  an  option.  The  statement  in  the  letter  of  the  24th  May, 
I  think,  did  not  in  fact  give  them  a  different  impression — **We 
have  closed  for  the  Island,  at  least  we  have  boui^d  the  bargain." 
The  answer  of  the  31st  May,  already  cited,  also  is  significant. 

Knowing  that  their  ostensible  agent  had  bought  the  timber, 
they  did  not  repudiate  the  agency  or  the  contract,  as  they  should 
have  done  if  they  did  not  intend  to  adopt  the  contract 

I  think  that  they  did  adopt  the  contract,  whatever  it  was. 

Then  they  are  in  the  position  of  having  bought  the  timber, 
paid  $100  on  the  purchase,  and  signed  a  copy  of  the  receipt 
given  them  by  the  agent  of  the  plaintiff. 

This  is  the  only  document  signed  by  them  or  for  them,  ex- 
cept indeed  the  draft  for  $100  given  to  the  plaintiff ;  and  I  am 
of  opinion  that  it  is  defective  to  charge  them,  when  the  Statute 
of  Frauds  is  pleaded. 

Nor,  as  at  present  advised  (but  I  give  no  decision  on  this 
point),  do  I  think  that  the  rule  in  Rochefoucauld  v.  Boustead, 
[1897]   1    Ch.  196,    referred   to    and  followed  in  Kendrick  v. 
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Barkey  (1907),  9  O.W.R.  356,  can  be  appealed  to.  It  is  the 
simple  case  of  one  contracting  party  setting  up  the  statute  to 
defeat  an  action  on  a  contract  not  properly  verified  as  the  statute 
requires — the  defendants  had  received  no.  property,  etc.,  under 
the  contract. 

But  the  action  of  the  defendants'  agents  going  to  and  land- 
ing upon  the  island,  examining  the  timber,  etc.,  are  acts  which 
are  claimed  to  be  acts  of  part  performance — of  course  the  part 
payment  is  not. 

.  The  Act  R.S.O.  1897,  ch.  32,  gives  the  licensee  the  right,  not 
only  to  the  timber,  but  also  (sec.  3  (1))  **to  take  and  keep  ex- 
clusive possession  of  the  lands,"  and  (sec.  3  (3))  *'to  institute 
any  action  against  any  .  .  .  trespasser.''  If  the  defendants 
had  not  bought  the  property  from  the  plaintiff,  they  had  no 
right  to  send  their  agent  upon  the  island  as  they  did — their  act 
was  a  taking  possession  of  the  land,  and,  in  my  view,  an  act  of 
part  performance :  Pry  on  Specific  Performance,  sec.  264  sqq. 

There  will  be  judgment  for  the  plaintiff  against  these  de- 
fendants for  $5,000,  interest  thereon  from  the  22nd  June,  1911, 
and  full  costs  of  suit. 

As  to  Byers,  the  action  should  not  have  been  brought  against 
him  at  all. 

The  theory  of  the  plaintiff  is,  that  she  has  an  action  against 
Byers  as  on  an  implied  warranty  of  authority  to  make  the  con- 
tract and  sign  the  document  evidencing  it  for  his  co-defendants. 
The  rule  is :  * '  Where  an  agent  assumes  an  authority  which  he  does 
not  possess  and  induces  another  to  deal  with  him  upon  the  faith 
that  he  has  the  authority  he  ajssumes,  it  must  be  taken  that  the 
person  making  the  claim  of  agency  undertook  that  he  was  agent 
and  he  is  liable  personally  for  the  damage  that  has  occurred:" 
Firbank's  Executors  v.  Humphreys  (1886),  18  Q.B.D.  54; 
Oliver  v.  Bank  of  England,  [1901]  1  Ch.  652,  [1902]  1  Ch.  610; 
Starkey  v.  Bank  of  England,  [1903]  A.C.  114.  And  it  makes  no 
difference  that  the  claim  is  made  bond  fide,  and  there  is  no  fraud. 
But  this  is  not  the  case  where  there  is  no  misrepresentation  of 
fact:  Jones  v.  Hope  (1880),  3  Times  L.R.  247n  (C.A.) 

Here  Byers  told  the  plaintiff's  agent  that  he  did  not  know 
that  he  had  any  power  to  give  him  a  contract — the  vendor's 
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Agent  was  not  in  fact  misled,  but  took  the  document  with  Byers's 
signature  for  what  it  was  worth. 

The  case  relied  upon  by  the  plaintiff's  counsel  is  distinguish- 
able—PoZMJ  V.  Walter  (1832),  3  B.  &  Ad.  114.  There  the  de- 
fendant, who  had  formerly  beennn  partnership  with  H.,  had  an 
office  which  H.  also  still  continued  to  occupy  in  part.  A  bank 
clerk  called  with  a  draft  on  H. ;  H.  was  out  of  town,  and  the 
defendant  asked  for  a  few  days'  delay.  This  was  refused;  and 
one  A.  (one  of  the  payees)  assured  the  defendant  that  **it  was 
all  correct" — ^the  defendant  acted  upon  the  assurance  and 
accepted  per  proc.  of  H. — the  payees  indorsed  it  over  to  the 
plaintiff.  H.  refused  to  pay;  the  plaintiff  sued  him,  and  was 
nonsuited;  whereupon  he  sued  the  defendant.  The  jury  nega- 
tived fraud,  and  Lord  Tenterden  dismissed  the  action.  On  ap- 
peal, it  was  held  that  the  indorsement  per  proc.  was  a  represen- 
tation to  all  who  should  thereafter  be  the  holders  of  the  bill 
that  the  defendant  had  the  authority  to  accept  for  H.,  and  judg- 
ment was  entered  for  the  plaintiff.  There  the  plaintiff  was  mis- 
led; in  the  present  case  she  was  not. 

The  action  will  be  dismissed  as  against  Byers.  Had  his  con- 
duct been  throughout  as  impeccable  as  in  the  signing  of  the 
document,  etc.,  he  should  have  his  costs ;  but  it  is  impossible  not 
to  recognise  that  he  has  allowed  his  desire  to  shield  his  employ- 
ers to  modify  his  views  of  the  transaction  in  question.  He 
stated  substantially  the  facts  to  his  solicitor,  and  his  solicitor 
put  them  in  formal  shape  in  the  pleadings;  but  subsequently 
Byers  completely  changed  his  recollection  of  the  facts — it  is 
possible  not  corruptly. 

There  will  be  no  costs  quoad  this  claim. 

The  delay  in  giving  judgment  is  due  to  the  fact  that  counsel 
asked  for  and  obtained  permission  to  put  in  authorities — these 
have  reached  me  just  this  week. 

Full  credence  is  to  be  given  to  the  plaintiff's  agent,  Thomson. 
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1912  Carlisle  v.  Grand  Trunk  R.W.  Co. 


Jan.  8. 


Raihoaj^ — Injury  to  Passengert?  Buggage  Lying  at  Station — Passengers 
not  Travelling  hy  Same  Train  —  Liahility  of  RailiMiy  Company  ^r- 
Chratuitous  Bailees — Oross  Negligence — Bailees  for  Revoard--W are- 
housemen — Accident  not  Caused  hy  Negligence — On/us — Evidence. 

Where  passengers  by  railway  checked  their  baggage  on  the  day  on  which 
they  purchased  their  tickets,  but  (without  the  knowledge  or  fault  of  the 
railway  company)  did  not  begin  their  journey  until  the  following  day, 
and  their  baggage  reached  their  destination  before  them,  and  was  in- 
jured, by  an  accidental  explosion,  while  in  the  baggage-room  of  the  rail- 
way company,  it  was  held,  that  the  liability  of  the  company  was  that  of 
gratuitous  bailees,  i.e.,  for  gross  negligence  only. 

Definition  of  "gross  negligence." 

Review  of  the  authorities. 

And  held,  upon  the  evidence,  that  the  company  were  not  guilty  of  gross 
negligence. 

Semhle,  also,  that  the  company,  if  they  were  to  be  considered  as  bailees 
for  reward — ^warehousemen — ^were  not  liable:  they  had  discharged  the 
onus  of  proving  that  the  explosion  was  not  due  to  negligence. 

Action  by  husband  and  wife  for  the  value  of  a  trunk  and 
contents  destroyed  in  the  baggage-room  of  the  defendants  at  St. 
Catharines. 

September  18,  1911.  The  trial  of  the  action  was  begun  be- 
fore RiDDELL,  J.,  without  a  jury,  at  St.  Catharines.  Further 
evidence  was  afterwards  taken,  and  written  arguments  were 
furnished  by  counsel. 

E.  H.  Collier,  K.C.,  for  the  plaintiffs. 
TT.  E.  Foster,  for  the  defendants. 

January  8,  1912.  Riddell,  J. : — The  following  are  the  facts. 
The  plaintiffs  purchased  from  the  New  York  Central  and  Hud- 
son River  Railroad  Company,  at  New  York,  on  the  23rd  Decem- 
ber, 1910,  through  tickets  from  New  York  to  St.  Catharines, 
Ontario,  via  the  Grand  Trunk  Railway,  and  on  that  day  checked 
the  baggage  in  question  in  this  action.  The  baggage  reached  St. 
Catharines  the  following  day,  the  24th  December,  at  2.47  p.m. 
The  plaintiffs  did  not,  however,  commence  their  journey  from 
New  York  until  the  next  day  after  they  had  checked  the  bag- 
gage, that  is,  the  24th ;  they  reached  St.  Catharines  on  Christmas 
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morning  (the  25th  December),  at  10  a.m.  The  baggage,  on 
arrival  at  St.  Catharines,  was  placed  in  the  baggage-room  there, 
and  on  the  25th  December,  at  about  5  a.m.,  there  was  an  explo- 
sion in  the  baggage-room  (two  sections  of  the  defendants'  hot 
water  heater  or  boiler,  situated  therein,  giving  way),  causing 
damage  to  the  plaintiffs'  trunk  and  contents.  The  total  value 
of  trunk  and  contents  has  been  agreed  on  at  $800. 

The  tickets  contained,  printed  on  their  face,  a  number  of 
conditions,  amongst  them,  condition  5:  ''Baggage  liability  is 
limited  to  wearing  apparel  not  to  exceed  $100  in  value  for  a 
whole  ticket  and  $50  for  a  half  ticket,  unless  a  greater  value  is 
declared  by  the  owner  md  excess  charge  thereon  paid  at  the  time 
of  taking  passage." 

-One  of  the  conditions  indorsed  on  the  baggage  check  is: 
''Baggage  consists  of  passenger's  wearing  apparel,  and  lia- 
bility is  limited  to  $100  (except  a  greater  or  less  amount  is  pro- 
vided in  tariffs)  on  full  fare  ticket,  unless  a  greater  value  is  de- 
clared by  owner  at  time  of  checking  and  payment  is  made 
therefor." 

There  is  no  pretence  that  any  greater  value  was  declared  by 
the  owner  at  the  time  of  checking,  or  that  any  payment  was 
made  therefor. 

The  defendants  contend  that  they  held  the  baggage  as 
bailees,  and  at  the  strongest  as  against  them  simply  a^  ware- 
housemen, and  that  they  were  not  negligent,  and  therefore  not 
liable  to  the  plaintiffs,  or,  if  held  to  be  liable,  they  are  only  liable 
under  the  terms  or  conditions  indorsed  on  the  tickets  and  bag- 
gage check  for  $100,  and  have  so  pleaded. 

While  I  do  not  understand  the  plaintiffs  at  the  trial  to  have 
expressly  abandoned  a  claim  against  the  defendants  ajs  common 
carriers,  this  was  not  pressed  at  the  trial — and  in  the  written 
argument  counsel  says:  **It  must  be  presumed  that  the  railway 
company  held  the  baggage  after  9  p.m.  of  Saturday  as  ware- 
housemen, and  the  defendant  company  would,  therefore,  only  be 
liable  for  negligence" — thereby  conceding  that  no  claim  lay 
against  the  defendants  as  common  carriers. 

Such  cases  as  Penton  v.  Grand  Trunk  R,W,  Co,  (1869),  28 

26 — ^XXV.  O.L.B. 
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U.C.R.  367,  and  Vineherg  v.  Orand  Tninh  R.W.  Co,  (1886),  13 
A.R.  93,  shew  that  counsel  was  wise  in  making  this  concession. 
It  remains  to  consider  whether  the  defendants  are  liable  other- 
wise than  as  common  carriers. 

Early  in  the  history  of  railways,  it  was  laid  down  by  the 
Massachusetts  Courts  that  baggage  is  supposed  to  travel  by  the 
same  train  as  the  passenger,  and  that,  if  the  passenger  fails 
(without  the  fault  or  to  the  knowledge  of  the  railway  company) 
to  travel  by  the  same  train,  the  liability  of  the  railway  company 
is  but  for  gross  negligence.  Collins  v.  Boston  and  Maine  BJt. 
Co,  (1852),  10  Gush.  506,  is  one  of  such  cases.  Wilson  v.  Orand 
Trunk  R,W,  Co.  (1868),  56  Me.  60:  ''It  is  implied  in  the  contract 
that  the  baggage  and  the  passenger  go  together."  Marshall  v. 
Pontiac  Oxford  and  Northern  B,B,  Co,  (1901),  126  Mich.  45: 
''Baggage  implies  a  passenger  who  intends  to  go  upon  the  train 
with  his  baggage,  and  receive  it  upon  the  arrival  of  the  train 
at  the  end  of  the  journey.  ...  If  he  (the  plaintiff)  had  sold 
the  ticket  ...  to  another  passenger,  he  would  stand  in  no 
different  light  from  that  in  which  he  does  now.  .  .  .  The 
defendant  was  not  in  fault  in  checking  the  baggage.  Its  agent, 
the  baggage  master,  was  justified  in  assuming  that  the  plaintiff 
intended  to  accompany  his  baggage  upon  the  next  train."  The 
judgment  says  that  it  may  not  be  "absolutely  necessary  for  the 
passenger  to  go  upon  the  same  train  with  his  baggage  in  order 
to  entitle  him  to  have  his  baggage  taken  care  of  at  his  destina- 
tion by  the  railroad  company  as  a  warehouseman.  Where  the 
passenger  purchased  his  ticket  with  the  bond  fide  intention  to 
use  it,  but,  without  fault  upon  his  part,  did  not  accompany  it, 
but  went  on  a  following  train,  a  different  case  is  presented." 

Wood  V.  Maine  Central  B,B,  Co,  (1903),  98  Me.  98:'  "The 
relation  of  passenger  and  public  carrier  .  .  .  entitles  the  pas- 
senger to  have  his  personal  baggage  transported  at  the  same  time 
without  any  additional  charge  for  the  freight.  .  .  .  But  in  the 
absence  of  any  special  agreement  therefor  the  carrier  does  not 
incur  .  .  .  liability  as  an  insurer  of  the  baggage,  unless  the 
passenger  accompanies  it  in  its  transportation  or  is  prevented 
from  doing  so  by  the  fault  of  the  carrier.  .  .  .  Where  the 
owner  did  not  intend  to  accompany  his  baggage  .  .  .  and 
.    .    .    did  not  in  fact    ...    the  defendant  was  only  liable 
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as  a  gratuitous  bailee.    .    .    WUsan  v.  Grand  Trunk  B.W.  Co.      »wd^J. 
(1868-9),  56  Me.  60,  57  Me.  138;  Qraffam  v.  Boston  and  Maine         1912 
R.R.  Co.  (1877),  67  Me.  234."  In  the  Wood  case,  the  trunk  was     cabimle 
received  at  Wiscasset,  not  accompanied  by  the  owner ;  it  was  *• 

placed  in  the  railroad  company's  baggage-room  at  Wiscasset;       Teunk 
that  room  was  broken  open  and  entered  by  thieves,  and  the  con-     ^^*  ^• 
tents  of  the  trunk  stolen.    The  Court,  holding  that  the  liability 
of  the  railroad  company  was  as  of  a  gratuitous  bailee,  and  that 
there  was  no  such  negligence  as  would  render  the  company  liable 
as  a  gratuitous  bailee,  the  action  was  dismissed. 

CutUr  V.  North  London  B.W,  Co.  (1887),  19  Q.B.D.  64,  can- 
not  be  said  to  decide  anything  on  this  point,  although  the  judg- 
ment of  A.  L.  Smith,  J.,  p.  67,  is  suggestive. 

There  being  nothing  to  take  the  case  out  of  the  general  rule, 
I  think  the  defendants'  liability,  if  any,  is  that  of  a  gratuitous 
bailee — then  they  are  liable  only  for  ** gross  negligence."  What 
''gross  negligence"  is,  lias  been  the  subject  of  much  judicial  and 
editorial  discussion. 

Rolfe,  B.  (afterwards  Lord  Cran worth,  L.C.),  in  Wilson  v. 
Brett  (1843),  11  M.  &  W.  113,  pp.  115, 116,  ''could  see  no  differ- 
ence between  negligence  and  gross  negligence — that  it  was  the 
same  thing,  with  the  addition  of  a  vituperative  epithet;"  and 
Willes,  J.,  in  OriU  v.  General  Iron  Screw  Collier  Co.  (1866),  L.R. 
1 CP.  600,  at  p.  612;  quite  agreed  with  this  dictum. 

Taunton,  J.,  in  Doorman  v.  Jenkins  (1834),  2  A.  &  E.  256,  at 
pp.  261,  262,  says:  "The  phrase  'gross  negligence'  means  nothing 
more  than  a  great  and  aggravated  degree  of  negligence,  as  dis- 
tinguished from  negligence  of  a  lower  degree." 

Parke,  B.,  in  Wyld  v.  Pickford  (1841),  8  M.  &  W.  443,  at  p. 
460,  says  that  in  some  of  the  cases  the  term  has  been  defined 
in  such  a  way  as  to  mean  ordinary  negligence,  that  is,  the  want 
of  such  care  as  a  prudent  man  would  take  of  his  own  property ; 
and  cites  Best,  J.,  in  Batson  v.  Donovan  (1820),  4  B.  &  Aid.  21, 
30,  and  Dallas,  C.J.,  in  Duff  v.  Budd  (1822),  3-  Brod.  &  B.  177, 
182;  Story  on  Bailments,  sec.  11. 

Lord  Denman,  CJ.,  giving  the  judgment  of  the  Court  in 
Hinton  v.  Dibbin  (1842),  2  Q.B.  646,  at  p.  661,  says:  "It  may 
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well  be  doubted  whether  between  *  gross  negligence'  and  'negli- 
gence' merely  any  intelligible  distinction  exists." 

This  language  is  quoted  by  Cressw6ll,  J.,  delivering  the  judg- 
ment of  the  Court  in  Austin  v.  Manchester  Sheffield  and  Lin- 
colnshire R.W.  Co.  (1850),  10  C.B.  454,  at  pp.  474,  475,  and  he 
says:  ''It  is  manifest  that  no  uniform  meaning  has  been  ascribed 
to  those  words"  (gross  negligence) y  "which  are  more  correctly 
used  in  describing  the  sort  of  negligence  for  which  a  gratuitous 
bailee  is  responsible,  and  have  been  somewhat  loosely  used  with 
reference  to  carriers  for  hire." 

Erie,  J.,  in  CashiU  v.  Wright  (1856),  6  E.  &  B.  891,  at  p.  899 
says:  "The  legal  meaning  of  gross  negligence  is  greater  negli- 
gence than  the  absence  of      .    .    ordinary  care." 

Pollock,  C.B.,  in  Seal  v.  South  Devon  R.W.  Co.  (1860),  5 
H.  &  N.  875,  at  p.  881,  says:  "There  is  a  certain  degree  of. negli- 
gence to  which  every  one  attaches  great  blame.  It  is  a  mistake 
to  suppose  that  things  are  not  different  because  a  strict  line  of 
demarcation  cannot  be  drawn  between  them."  And  in  this  sug- 
gested definition  agreed  'Crompton,  J.,  giving  the  judgment  of 
the  Exchequer  Chamber  in  the  same  case  (1864),  3  H.  &  C. 
337,  at  pp.  341,  342. 

In  Lord  v.  Midland  R.W.  Co.  (1867),  L.R.  2  C.P.  339,  Willes, 
J.,  said  (p.  344) :  "Any  negligence  is  gross  in  one  who  under- 
takes a  duty,  and  fails  to  perform  it.  The  term  'gross  negli- 
gence' is  applied  to  the  case  of  a  gratuitous  bailee,  who  is  not 
liable  unless  he  fails  to  exercise  the  degree  of  skill  which  he 


The  leading  case  for  any  Canadian  Court  is  Oiblin  v.  Mc- 
Mullen  (1868),  L.R.  2  P.C.  317,  pp.  336  sqq.  After  discussing 
the  cases,  Lord  Chelmsford,  delivering  the  opinion  of  the  Judicial 
Committee,  says  (p.  337) :  "The  epithet  'gross'  is  certainly  not 
without  its  significance.  The  neglect  for  which,  according  to 
Lord  Bolt,  a  gratuitous  bailee  incurs  liability  is  such  as  to  involve 
a  breach  of  confidence  or  trust,  not  arising  merely  from  some 
want  of  foresight  or  mistake  of  judgment,  but  from  some  culp- 
able default.  .  .  .  The  degree  of  care  and  diligence  which 
a  bailee  must  exercise  corresponds  with  the  degree  of  negligence 
for  which  he  is  responsible."    And  then  adds:  "The  negligence 
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for  which  alone  they''  (i.e.,  the  bank,  gratuitous  bailees)  ''could      w^^'- 
be  made  liable  would  have  been  the  want  of  that  ordinary  dili-         l^l^ 
gence  which  men  of  common  prudence  generally  exercise  about     Cabusle 
their  own  affairs.''    Further  on,  the  judgment  shews  that  if  ''no       qr^V^ 
one  can  fairly  say  that  the  means  employed  for  the  protection  of      J^^py 
the  property    .    .    .    were  not  such  a»  any  reasonable  man  might 
properly  have  considered  amply  sufficient,"  a  gratuitous  bailee 
could  not  be  held  liable;  and  he  cannot  be  called  upon  to  "mul- 
tiply his  precautions  so  as  not  to  omit  anything  which  can  make 
the  loss  of  property  intrusted  to  him  next  to  impossible." 

In  our  own  Court  of  Appeal,  in  Palin  v.  Reid  (1884),  10 
A.R.  63,  it  was  considered  (pp.  64,  65)  that  the  "case  falls 
within  the  class  of  cases  where  the  bailment  of  goods  is  for  the 
benefit  of  the  bailor  alone,  and  where  the  bailee  is  responsible 
only  for  gross  negligence.  Exception  is  often  taken  to  the  use  of 
the  word  'gross.*  At  all  events  we  may  consider  that  the  lia- 
bility can  only  arise  from  actual  clear  negligence."  Cf.  Leggo 
V.  Welland  Vale  Manufacturing  Co,  (1901),  2  O.L.R.  45,  at  p. 
49,  per  Armour,  C.J.O.,  delivering  the  judgment  of  the  Court. 
The  PaUn  case  decided  also  that  the  onus  of  establishing  negli- 
gence is  on  the  plaintiff — and,  where  the  evidence  is  equally  con- 
sistent with  the  absence  as  with  the  presence  of  negligence,  the 
defendant  is  entitled  to  succeed,  because  (pp.  65,66)  "no  ver- 
dict for  the  plaintiff  should  be  rested  on  mere  surmise  or  guess." 
Mr.  Justice  Burton  (afterwards  Sir  George  Burton,  C.J.O.)  says 
(it  being  the  case  of  the  loss  of  a  box) :  "If  we  find  upon  the 
evidence  that  he  (the  defendant)  did  keep  the  box  in  the  same 
manner  as  he  kept  his  own,  it  goes  a  great  way  to  dispel  any  pre- 
sumption of  gross  negligence:"  p.  67. 

The  facts  of  the  damage,  as  I  find  them,  giving  such  weight 
to  the  evidence  of  the  viva  voce  witnesses  as  I  think,  from  having 
seen  them  at  the  trial,  their  evidence  should  have,  are  as 
follow : — 

The  trunk  was  placed  in  the  baggage-room  of  the  railway 
company  at  St.  Catharines,  which  was  heated  by  a  closed  hot 
water  system.  The  boiler  had  been  bought  from  a  Buffalo  con- 
cern, the  American  Radiator  Company,  and  was  installed  by  the 
defendants'  own  men  some  three  years  before  the  accident — the 


Digitized  by  VjOOQIC 


378 


ONTARIO  LAW  EEPOETS. 


[vol. 


BiddeU.  J. 
1912 

Cabuble 

u. 

Gband 

Trunk 

R.W.  Co. 


'* relief  valve"  and  steam  gauge  were  taken  away  each  summer 
and  tested,  including  the  summer  of  1910 — at  least  they  were 
taken  away  for  that  purpose. 

In  the  system  there  was  a  tank  at  the  top  of  the  room  which 
let  down  water  through  a  3-inch  pipe  into  the  boiler — then  the 
water  went  into  a  li/4-inch  pipe,  which  ran  through  the  whole 
station,  and  ultimately  back  into  the  3-inch  pipe — on  the  boiler 
was  a  gauge,  and  on  the  tank  a  safety  valve,  tested  to  30  lbs. 

The  24th  December  had  been  a  very  mild  day,  as  was  the  25th. 
The  night  operator,  whose  duty  it  was  to  look  after  the  furnace 
from  7  p.m.  to  7  a.m.,  put  on  fresh  fuel  at  about  12.30  a.m.,  mak- 
ing a  moderate  fire,  and  at  about  4.30  a.m.  he  had  slightly 
checked  the  fire,  then  just  a  moderate  fire,  by  pulling. out  the 
damper — there  waa  then  between  10  and  15  lbs.  of  steam  in  the 
boiler,  and  the  gauge  seemed  to  be  working  properly.  At  about 
5  a.m.,  an  explosion  occurred.  The  pipes  could  not  have  frozen 
and  had  not  frozen,  but  two  sections  of  the  boiler  burst.  This 
did  not  set  fire  to  the  building,  but  it  damaged  the  plaintiffs' 
property. 

Some  attempt  was  made  at  the  trial  to  shew  that  the  closed 
system  is  not  a  proper  system,  but  the  evidence  was  not  given  in 
a  satisfactory  manner,  and  I  am  satisfied  that  the  closed  system 
employed  by  the  defendants  is  a  safe  system,  no  less  safe  than 
the  open  system  advocated  by  the  witness  whose  evidence  I  do 
not  attach  value  to.  It  had,  moreover,  been  used  for  years  by  the 
defendants  over  their  system,  and  was  not  found  dangerous. 

It  is  wholly  impossible  to  find  anything  like  the  '*  gross  neg- 
ligence" for  which  alone  a  gratuitous  bailee  is  responsible. 

The  same  result  will  follow  if  we  consider  the  defendants 
bailees  for  reward,  warehousemen.  A  proper  system,  properly 
attended  to,  as  this  was  according  to  my  finding — ^the  explosion 
was  not  due  to  any  negligence  on  the  part  of  the  defendants. 

It  is  shewn  that  a  section  may  be  tested  by  the  best  methods 
known  to  the  trade  and  stand  the  test  thoroughly ;  that  the  sec- 
tion may  be  in  use  two  or  three  years,  and  then  the  section  blow 
up  without  it  having  been  possible  for  any  one  to  be  aware  of 
the  defect.  I  find  as  a  fact  that  the  cau3e  of  the  blowing  up  here 
was  a  hidden  defect  of  such  a  nature  as  that  it  could  neither  be 
guarded  against  in  the  process  of  construction  nor  discovered 
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by  subaequent  examination.  And,  in  my  view,  even  though  the 
defendants  are  chargeable  aa  warehousemen,  they  are  not  liable. 

I  accede  in  its  entirety  to  the  principle  laid  down  in  Pratt  v. 
Waddington  (1911),  23  O.L.R.  178,  and  by  my  own  Divisional 
Court  in  Poison  Iron  Works  Limited  v.  Laurie  (1911),  3  O.W.N. 
213,  that  where  goods  are  taken  by  any  one  as  bailee  and  lost 
(and  I  add  **or  destroyed")  when  in  his  custody,  the  onus  is 
upon  him  to  shew  circumstances  negativing  negligence  on  his 
part. 

Here  the  defendants  have  shewn  all  the  circumstances.  ''No 
evidence  was  kept  back,  all  available  witnesses  seem  to  have  been 
examined.  There  is  no  suspicion  whatever  of  any  bad  faith"  {per 
Hagarty,  C.J.O.,  in  PaUn  v.  Beid,  10  A.R.  63,  at  p.  65) ;  and  it 
has  been  proved  that  the  accident  was  not  due  to  negligence. 

That  such  a  defect  causing  an  accident  does  not  render  the 
defendants  liable  is  established  by  Readhead  v.  Midland  B.W. 
Co.  (1867),  L.R.  2  Q.B.  412  (affirmed  in  (1869)  L.R.  4  Q.B. 
379)  and  the  long  line  of  decisions  following  it. 

The  action  will  be  dismissed  with  costs. 

It  is  unnecessary  for  me  to  consider  the  other  points  raised. 


BiddflU,  J. 

1912 
Cabusle 

V. 

Grand 

Trunk 

R.W.  Ck>. 


[DIVISIONAL  COURT.] 

Noble  v.  Noble. 

Limitation  of  Actions — Recovery  of  Land — Poaseesion — Evidence  of  Ten- 
ancy— Payment  of  Tawee — Recognition  of  Oumerahip — Mortgage — Re- 
gistered Discharge — New  Starting-point. 

The  plaintiff,  desiring  to  provide  his  son  with  a  home,  purchased  land, 
and  mortgaged  it.  He  let  his  son  into  possession,  and  the  son  remained 
in  undisturbed  possession  from  April,  189^,  until  April,  1907,  after  which 
his  wife  (the  defendant)  and  diild  continued  in  possession  until  his 
death  in  April,  1908.  The  property  was  then  rented  by  the  plaintiff  for 
a  time,  the  rent  being  paid  to  the  defendant;  and,  when  the  tenancy  ex- 
pired, the  defendant  resumed  possession.  During  the  whole  period  no 
rent  was  paid  to  the  plaintiff,  and  he  paid  the  interest  on  the  mort- 
gage and  the  taxes,  the  land  being  assessed  to  him  as  freeholder  and  to 
the  son  as  tenant: — 

Held,  that,  when  the  son  was  let  into  possession,  he  became  a  tenant  at 
will,  and  the  right  of  entry  to  the  plaintiff  accrued  at  ;the  expiration 
of  one  year  thereafter.  In  such  a  case,  the  continuation  of  the  posses- 
sion is  regarded  as  a  tenancy  at  sufferance,  unless  evidence  be  given 
that  a  fresh  tenancy  has  been  created ;  a  new  tenancy  at  will  is  to 
be  implied  from  acts  and  conduct  of  the  parties  which  ought  to  satisfy 
a  jury   (or  the  Court)   that  there  is  such  an  agreement;   and  here  the 
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D.  C.  facts  shewed  that  the  plaintiff  was  from  year  to  year  recognised  as  the 

1011  owner  and  the  son  as  the  occupier  or  tenant — ^with  the  express  assent 

and  acceptance  of  the  son;  and,  therefore,  the  plaintifTs  right  was  not 

NoRLE  barred,    under    the    Limitations    Act,   by   the    son's   possession    for    ten 

years  after  the  plaintiff's  right  of  entry  first  accrued. 
XT/^nrs.  Foster  t,  Emerson  (1854),  6  Or.  135,  followed. 

JNOBLE.         ^^^  ^  ^^^  (1877),  27  C.P.  a57,  distinguished. 

Held,  also,  that,  even  if  the  son  had  acquired  a  title  under  the  statute  as 
against  the  plaintiff,  the  execution  and  registration,  in  1911,  of  a  dis- 
charge of  the  mortgage  made  by  the  father  when  he  bought  the  land, 
gave  a  new  starting-point  to  the  statute. 
Henderson  v.  Henderson  (18»6),  23  A.R.  577,  Lawlor  v.  Lawlor  (1882),  10 

S.O.R.  194,  and  Ludhrook  v.  Ludhrook,  [1001]  2  K.B.  06,  followed. 
Judgment  of  Mulock,  C.J.Ex.D.,  reversed. 

Action  by  Thomas  A.  Noble  to  recover  possession  of  certain 
lands  in  the  city  of  Brantford.  The  action  was  begun  on  the 
3l8t  August,  1911. 

October  5,  1911.    The  action  was  tried  before  Mulock,  C.J. 
Ex.D.,  without  a  jury,  at  Brantford. 
W.  8.  Brewster,  K.C.,  for  the  plaintiff. 
T,  Woodyatt,  for  the  defendant. 

October  23, 1911.  Mulock,  C.J. :— On  the  8th  day  of  Septem- 
ber, 1894,  the  plaintiff's  son,  Frank  Noble,  married  the  defen- 
dant ;  and  the  plaintiff,  desiring  to  provide  them  with  a  home,  on 
the  20th  February,  1895,  purchased  the  lands  in  question,  which 
consisted  of  a  house  and  grounds  in  Brantford ;  and  on  the  same 
day  executed  a  mortgage  thereon  to  secure  the  sum  of  $650  and 
interest.  On  the  1st  April,  1895,  Frank  Noble,  with  the  defen- 
dant, his  wife,  took  possession,  and,  with  his  father's  consent, 
remained  in  undisturbed  possession  until  the  month  of  April, 

1907,  when  he  became  insane  and  was  removed  to  an  asylum, 
where  he  remained  until  he  died  intestate  on  the  24th  April, 

1908,  leaving  him  surviving  his  widow,  the  defendant,  and  one 
child,  Grace,  aged  fourteen  years.  No  administrator  of  his  estate 
has  been  appointed. 

When  Frank  Noble  was  removed  to  the  asylum,  his  wife  and 
child  continued  to  occupy  the  premises  as  a  home,  and  were  in 
such  possession  on  Frank  Noble's  death,  and  remained  in  posses- 
sion until  about  the  30th  May,  1908,  when  the  property  was  rented 
by  the  defendant  to  one  Frank  Smith,  who  occupied  it  as  tenant 
from  the  17th  June,  1908,  until  the  17th  October,  1909,  when  he 
vacated,  giving  the  key  to  the  defendant,  who  retained  it,  and 
about  a  month  thereafter  resumed  possession,  and  has  so  re- 
mained ever  since. 
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There  is  a  slight  discrepancy  between  the  evidence  of  the         ^-^ 
plaintiff  and  the  defendant  as  to  the  circumstances  under  which         ^^^^ 
the  premises  were  rented  to  Frank  Smith ;  but  I  think  that  the        Noble 
plaintiff,  in  the  transaction,  acted  as  agent  for  the  defendant.       nomjl 

The  plaintiff,  from  1895  until  1910,  each  half-year  paid  in- 
terest accruing  on  the  mortgage  in  question,  and  on  the  29th 
February,  1910,  paid  off  the  principal  and  interest  owing,  and 
obtained  a  statutory  discharge  thereof,  which,  on  the  11th  day  of 
January,  1911,  was  duly  registered  in  the  registry  office. 

On  the  1st  April,  1895,  Frank  Noble,  on  taking  possession, 
became  tenant  at  will  of  the  plaintiff:  Keffer  v.  Keffer  (1877), 
27  C.P.  257 ;  and  at  the  expiration  of  one  year,  viz.,  on  the  1st 
April,  1896,  the  statute  began  to  run  in  his  favour. 

From  that  date  until  the  1st  April,  1906,  he  remained  in  un- 
disturbed possession,  not  paying  rent  or  in  any  way  recognising 
the  plaintiff's  title;  so  that  the  plaintiff  became  barred  on  the 
1st  April,  1906,  unless  the  circumstance  of  his  having  made 
payments  on  the  mortgage  prevented  the  statute  running  against 
him. 

The  language  of  the  section  of  the  statute  relied  upon  by  the 
plaintiff  is  as  follows:  **Any  person  entitled  to  or  claiming  under 
a  mortgage  of  land,  may  make  an  entry  or  bring  an  action  to 
recover  such  land,  at  any  time  within  ten  years  next  after  the  last 
payment  of  any  part  of  the  principal  money  or  interest  secured 
by  such  mortgage,  although  more  than  ten  years  have  elapsed 
since  the  time  at  which  the  right  to  make  such  entry  or  bring  such 
action  first  accrued:"  10  Edw.  VII.  ch.  34,  sec.  23  (O.) 

The  object  of  the  statute  was  not  to  benefit  mortgagors,  but 
mortgagees,  by  making  **  mortgages  an  available  security,  where 
they  were  good  and  valid  in  their  inception,  and  the  mortgagee, 
having  received  payment  of  his  interest,  cannot  be  charged  with 
laches:''  Doe  d.  Palmer  v.  Eyre  (1851),  17  Q.B.  366,  371. 

In  Henderson  v.  Henderson  (1896),  23  A.R.  577,  Maclennan, 
J.A.,  expressed  the  opinion,  concurred  in  by  Burton,  J.A.,  that 
a  mortgagor,  on  the  registration  of  a  certificate  of  discharge, 
became  a  ** person  entitled  to  or  claiming  under"  the  mortgage; 
but  this  opinion  was  not  adopted  by  the  majority  of  the  Court. 
With  great  respect,  the  view  of  Maclennan,  J.A.,  does  not  com- 
mend itself  to  me.     Where  the  owner  of  lands  mortgages  the 
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same,  he  remains  in  equity  the  owner  subject  to  the  mortgage 
charge;  and,  when  it  is  discharged  and  the  certificate  thereof 
registered,  the  substantial  result  is,  that  the  mortgage  transaction 
has  been  wiped  out  as  effectually  as  if  the  mortgage  had  never 
existed;  and  the  owner  continues  as  owner  by  reason  of  his 
original  title,  the  mortgage  never  having  in  fact  been  a  link  in 
his  chain  of  title.  I,  therefore,  fail  to  see  how  here  the  mortgagor 
can  be  said  to  be  a  person  entitled  to  or  claiming  under  a  mort- 
gage made  by  himself. 

The  point  came  up  for  consideration  in  Thornton  v.  France, 
[1897]  2  Q.B.  143,  and  the  view  of  the  Court  was,  that  the  owner 
of  land  who  pays  off  a  mortgage  thereon  does  not  thereby  become 
**a  person  claiming  under  a  mortgage"  within  the  meaning  of 
the  statute. 

Following  that  case,  I  think  the  plaintiff  must  fail,  unless 
saved  by  the  Begistry  Act,  10  Edw.  VII.  ch.  60,  sec.  62  (0.) 
That  section  declares  that  *'the  certificate  when  registered  shall 
be  a  discharge  of  the  mortgage,  and  shall  be  as  valid  and  effectual 
in  law  as  a  release  of  the  mortgage,  and  as  a  conveyance  to  the 
mortgagor,  his  heirs,  executors,  administrators,  or  assigns,  or  any 
person  lawfully  claiming  by,  through  or  under  him  or  them,  of 
the  original  estate  of  the  mortgagor.'' 

The  object  of  that  section  is  to  enable  a  registered  certificate 
to  operate  as  a  release  of  the  mortgage  and  as  a  conveyance  of 
the  legal  estate  to  the  mortgagor  or  other  parties  entitled  there- 
to, but  not  so  as  to  defeat  the  rights  acquired  against  the 
mortgagor  after  the  making  of  the  mortgage.  Further,  the 
** original  estate,''  mentioned  in  the  section,  means  the  estate 
granted  to  the  mortgagee,  and  in  the  present  case  does  not  in- 
clude the  right  to  possession  of  the  mortgaged  lands.  That 
right  was  reserved  to  the  mortgagor,  and  at  no  time  during 
the  currency  of  the  mortgage  was  the  mortgagee  in  possession. 

In  the  meantime  Frank  Noble  had,  as  against  the  mortgagor, 
acquired  title  by  possession,  but  the  mortgagor's  estate  in  the 
lands  did  not  thereby  pass  to  Frank  Noble,  but  remained  in  tlie 
mortgagor — the  statute,  while  barring  the  owner  from  recover- 
ing possession,  not  transferring  to  the  party  in  possession  any 
title  or  estate  in  the  land:  Tichhorne  v.  Weir  (1892),  8  Times 
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L.R.  713.  Thus,  the  registered  certificate,  operating  as  a  re- 
conveyance to  the  mortgagor  of  the  ** original  estate"  held  by 
the  mortgagee,  does  not  include  the  right  of  possession;  and, 
consequently,  does  not  affect  or  disturb  any  right  of  possession 
acquired  by  Frank  Noble. 

Mr.  Brewster  contended  that,  in  the  event  of  the  plaintiff 
failing  to  recover  possession,  he  was  entitled  to  a  lien  on  the  land 
to  the  extent  of  the  mortgage  debt  paid  off  by  him.  This  con- 
tention raises  an  entirely  new  issue,  not  open  to  the  plaintiff  on 
the  present  pleadings  and  as  the  action  is  at  present  constituted. 
In  the  trial  of  such  an  issue,  a  representative  of  the  estate  of 
Frank  Noble  would  be  a  necessary  party.  For  such  purposes, 
his  widow,  the  defendant,  does  not  represent  the  estate.  She 
may  ultimately  have  a  beneficial  interest  in  the  property;  but  at 
present,  as  the  party  in  possession,  she  is  simply  defending  her 
possession  against  the  claim  of  the  plaintiff,  who  has  no  right  to 
dispossess  her. 

For  these  reasons,  I  am  unable  to  deal  with  the  question 
thus  raised  by  Mr.  Brewster. 

The  action  fails,  and  should  be  dismissed,  but  without  costs. 


D.C. 
1911 

Noble 

V. 

Noble. 
Mulock.  aj. 


The  plaintiff  appealed  from  the  judgment  of  Muix)OK,  C.J. 
Bx.D. 

January  8,  1912.  The  appeal  was  heard  by  a  Divisional 
Court  composed  of  Boyd,  C,  Riddell  and  Sutherland,  JJ. 

W.  S.  Brewster,  K.C.,  for  the  plaintiff,  argued  that  the 
learned  trial  Judge  had  erred  in  holding  that  the  plaintiff  was 
barred  by  the  Statute  of  Limitations  from  recovering  the  pro- 
perty in  question.  It  was  not  by  any  means  certain  that  the 
son,  Frank  Noble,  had  had  possession  for  ten  years.  During  the 
whole  time  of  the  son's  occupation,  the  lot  had  been  assessed  to 
the  father  as  freeholder,  and  to  the  son  as  tenant,  and  the 
taxes  had  been  always  paid  by  the  father;  and  the  son  had 
not  objected  to  this  arrangement:  Foster  v.  Emerson  (1854),  5 
Gr.  135;  Turner  v.  Doe  d,  Bennett  (1842),  9  M.  &  W.  643.  The 
father  having  paid  off  the  mortgage,  the  discharge  acted  as  a 
reconveyance  to  him  of  his  original  title  in  fee,  with  right  of  re- 
entry from  the  date  of. repayment:  Lawlor  v.  Lawlor  (1882),  10 


Digitized  by  VjOOQIC 


384  ONTARIO  LAW  BEPOBTS.  [vou 

P-0.         S.C.R.  194;  Cameron  v.  Walker  (1890),  19  O.R.  212;  Henderson 

2^         V.  Henderson,  23  A.R.  577.    At  all  events,  the  plaintiflf  had  a 

NoBUB        lien  upon  the  property  for  the  incumbrances  paid  oflE  by  him, 

NoBLB.       ^^^  ^^  ^^^^^  ^^s  not  affected  by  the  taking  or  registering  of  the 

discharge:  Currie  v.  Currie  (1910),  20  O.L.R.  375.    He  referred 

also  to  R.S.O.  1887,  ch.  102,  sec.  2. 

M.  K.  Cowan,  K.C.,  for  the  defendant,  contended  that  the 
judgment  appealed  from  was  right.  The  plaintiff  became  barred 
on  the  1st  April,  1906.  The  fact  of  his  having  made  payments 
on  the  mortgage  did  not  prevent  the  (Statute  of  Limitations  run- 
ning against  him:  Fisher  v.  Spohn  (1883),  4  C.L.T.  446;  Brown 
V.  McLean  (1889),  18  O.R.  533. 

Brewster,  in  reply,  referred  to  Thornton  v.  France,  [1897] 
2  Q.B.  143,  at  p.  158,  where  Doe  d.  Baddeley  v.  Massey  (1851), 
17  Q.B.  373,  is  cited. 

January  11.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.  : — ^The  legal  effect  of  the  Statute  of  Limitations,  when 
one  is  let  into  possession  of  land  as  in  this  case,  is,  that  he  be- 
comes a  tenant  at  will,  and  the  right  of  entry  to  the  owner 
accrues  at  the  expiration  of  one  year  thereafter.  The  continua- 
tion of  the  possession  is  regarded  as  a  tenancy  at  sufferance, 
unless  evidence  be  given  that  a  fresh  tenancy  has  been  created. 
A  new  tenancy  at  will  is  to  be  implied  from  acts  and  conduct  of 
the  parties  which  ought  to  satisfy  a  jury  (or  the  Court)  that 
there  is  such  an  agreement.  As  tersely  put  by  Mr.  Justice 
Channell  in  Jarman  v.  Hale,  [1899]  1  Q.B.  994,  999,  *'If  you 
find  a  definite  acknowledgment  from  the  tenant  that  he  is  hold- 
ing by  permission  of  the  other,  that  is  all  you  want.*'  Even 
slight  evidence  would  be  sufficient  to  satisfy  the  Court  on  this 
head,  as  said  by  Parke,  B.,  in  Doe  d,  Bennett  v.  Turner  (1840), 
7  M.  &  W.  226,  235. 

In  Doe  d.  Oroves  v.  Groves  (1847),  10  Q.B.  486,  Patteson,  J., 
said,  that,  though  a  man  has  been  in  possession  twenty  years  as 
apparent  owner,  yet  "his  acts  may  well  amount  to  an  admission 
that,  during  the  period  in  question,  he  was  in  fact  tenant  to 
another.'* 

In  Foster  v.  Emerson,  5  Gr.  135,  152,  Esten,  V.jC.,  says  that 
it  is  settled  by  the  decisions  that  the  tenancy  may  be  shewn  to 
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have  continued  beyond  the  end  of  the  year,  by  evidence  of  any        D-  C. 
facts  or  circumstances  indicating  a  good  understanding   (i.e.,         ^^^^ 
as  to  a  subsisting  tenancy)  between  the  parties  relative  to  the       Noble 
land. 

In  Turner  v.  Doe  d.  Bennett,  9  M.  &  W.  643  (the  same  case 
as  already  cited  after  a  new  trial),  it  appeared  that  the  defen- 
dant, being  one  of  the  assessors  for  the  land-tax  in  the  parish, 
signed  an  assessment  in  which  he  was  named  as  the  occupier  of 
the  farm  in  question,  and  the  lessor  of  the  plaintiff  was  named 
as  the  proprietor.  And  the  Court  said:  "The  defendant  signs 
an  assessment  in  a  form  which  can  hardly  be  reconciled  to 
any  state  of  things  except  a  rightful  tenancy  of  some  sort,  and 
none  other  appearing,  and  no  rent  being  paid,  there  must  be  a 
tenancy  at  will.  At  all  events,  that  document  was  evidence  to  go 
to  a  jury  as  to  the  creation  of  a  new  tenancy:"  pp.  645,  646. 

In  the  present  case,  during  the  whole  period  of  the  son's 
occupation  and  after  his  death,  the  lot  has  been  assessed  to  the 
plaintiff  as  freeholder  and  to  the  son  as  tenant,  and  the  taxes 
have  been  uniformly  paid  by  the  father.  This  appears  to  me  to 
present  an  act  in  pais  respecting  the  property,  which  manifests 
the  very  truth  that  the  father  was  from  year  to  year  recognised 
as  the  owner  and  the  son  as  the  occupier  or  tenant;  and  this  with 
the  express  assent  and  acceptance  of  the  son. 

The  judgment  in  appeal  proceeds  upon  the  authority  of 
Keffer  v.  Keffer,  27  C.P.  257,  in  which  one  of  the  Judges  dis- 
credits the  authority  of  a  very  carefully  considered  decision  of 
a  very  strong  Court  in  Foster  v.  Emerson,  5  Gr.  135.  But  this 
latter  case  is  far  from  being  overruled,  and  it  is  much  more  in 
point  in  its  circumstances  to  this  case  than  is  Keffer  v.  Keffer. 
In  Keffer 's  case,  the  son  was  entitled  to  hold  the  land  apart  from 
the  Statute  of  Limitations.  The  whole  conduct  of  the  father 
indicated  that  the  son  was  to  be  the  owner  of  the  farm.  He 
entered  by  the  direction  of  his  father  upon  a  wild  lot,  cleared  the 
greater  part  of  it,  erected  two  dwelling-houses  and  a  bam  and 
other  structures  upon  it,  expending  $500  of  his  wife's  money  in 
so  doing,  lived  on  it  as  his  home,  was  assessed  in  his  own  name, 
and  paid  all  the  taxes,  without  any  claim  for  rent  or  interference 
on  the  part  of  the  father  for  nearly  twenty  years;  whereas  in 
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Foster  v.  Emerson  the  father  had  merely  expressed  an  intention 
to  devise  the  property  by  will  to  the  son,  and,  while  allowing  the 
son  the  possession  and  usufruct  of  the  property,  retained  in  his 
own  hands  the  ultimate  control.  In  that  case,  as  in  this,  to 
give  effect  to  the  statute  would  be  to  frustrate  the  clear  inten- 
tion of  the  owner  to  hold  it  in  his  own  hands  as  the  proprietor. 
The  utmost  that  can  be  said  is,  that  Noble  bought. the  lot  for 
his  son,  but  kept  the  deed  of  it,  and  the  defendant  (the  son's 
wife)  understood  that  he  did  so  because  he  did  not  want  Frank 
(the  son  and  her  huerband)  to  do  away  with  the  house,  on 
account  of  his  drinking.  The  father  paid  wages  to  the  son  for 
work  done  in  the  father's  business,  and  allowed  him  to  live  rent- 
free  on  the  land — the  father  paying  the  taxes  and  supplying 
materials  for  any  repairs  and  outlay  needed  in  the  house.  The 
father  paid  frequent  visits  to  the  place.  The  father,  after  the 
son's  death,  leased  the  place  without  objection,  or  rather  with  the 
assent  of  the  wife,  and  let  her  have  the  rent.  This  was  done 
after  the  expiration  of  the  statutory  ten  years;  and  this,  though 
done  after  the  ten  years'  limit,  was  inconsistent  with  her  hus-' 
band  being  the  owner,  and  reflects  light  on  the  real  nature  of 
the  son's  occupation,  for  the  reasons  fully  given  by  Blake,  C, 
and  Esten,  V.-C,  in  Foster  v.  Emerson,  5  Gr.  135,  at  pp.  14S, 
154. 

Upon  another  ground  also,  I  think  the  judgment  in  appeal 
cannot  stand.  The  father  purchased  the  lot  on  the  20th  Febru- 
ary, 1895,  and  gave  a  mortgage  in  fee  for  part  of  the  purchase- 
money  on  the  same  day.  The  son  went  into  possession  in  April, 
1895,  taking  subject  to  the  mortgage.  Payments  were  made 
during  the  series  of  years  by  the  father  to  the  mortgagee  till  the 
mortgage  was  paid  off  in  February,  1910,  and  the  discharge  regis- 
tered in  January,  1911.  Had  the  son  acquired  a  title  under  the 
statute  as  against  the  father,  yet,  according  to  Henderson  v. 
Henderson,  23  A.R.  577,  the  execution  and  registration  of  the 
discharge  gave  a  new  starting-point  for  the  statute.  And  the 
same  point  was  decided  by  the  Court  of  Appeal  in  Lud- 
brook  V.  Ludbrook,  [1901]  2  K.B.  96,  where  Romer,  L.J., 
says  (p.  100) :  **If  the  mortgage  be  an  existing  one,  and  was 
executed  before  the  commencement  of  the  possession  of 
the  person  claiming  to  have  acquired  a  title  by  such  posses- 
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HI  account  of  the  prurchase-money,  $5, 
■  receipt  in  the  following  words : — 
May  14,  1911. 

r.  Bailey  the  sum  of  five  dollars  re  option 
•  dud  north  west  of  Bloor  Willard. 

Geo.  H.  Hemming.'' 
be  the  option  is  contained  in  the  following 
liug  to  Bailey: — 
28S  Jane  Street,  West  Toronto^  May  9,  1911. 

:  -Yours  to  hand  in  reference  to  land  on  Bloor 

mI  feet  to  sell  on  Bloor.    It  is  a  good  comer.    My 

ng  $20  per  foot,  about  $1,700  cash,  the  balance  pay- 

per  month.    He  would  like  to  sell  it  en  ftioc,  if  not 

Ter  to  keep  corner  lot.     Would  be  pleased  to  hear 

■  rem  you. 

**  Yours  truly, 

**Geo,  H.  Hemming.'' 

.ler  receiving  this  letter,  Bailey  saw  Hemming  and  en- 

■nired  to' get  him  to  make  the  price  $19.50  per  foot;  and, 

ji  his  refusing  to  do  so,  Bailey  agreed  to  take  the  land  at 

.  »  per  foot,  paid  the  $5,  and  received  from  Hemming  the  re- 

■ipt  of  the  14th  May,  1911. 

On  the  Monday  following.  Hemming  saw  the  defendant  and 
told  him  what  he  had  done,  and  the  defendant  then  said  that  a 
$5  deposit  was  not  enough ;  but,  as  Hemming  had  sold,  he  would 
let  the  sale  go  through. 

According  to  the  defendant's  testimony  on  his  examination 
in  chief.  Hemming  was  to  submit  any  offer  he  should  receive  to 
the  defendant,  and  the  two  were  to  talk  it  over;  but  on  cross- 
examination  he  admitted  that  he  would  have  been  satisfied  if 
Hemming  had  sold  for  $19  per  foot,  and  that  if  he  could  not 
get  that  price  he  was  to  submit  any  offer  he  might  receive  to 
the  defendant. 

The  defendant's  action  on  the  Monday,  after  the  payment  of 
$5  was  made,  amounted  to  a  ratification  of  what  Hemming  had 
assumed  to  do  as  his  agent,  even  if  the  authority  given  to  Hem- 
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between  the  plaintiff's  solicitors  and  the  defendant,  the  letters  of  the 
defendant  referring  to  "the  lots  to  be  transferred/'  describing  them,  and 
explaining  that  he  held  them  under  an  affreement  with  L.M.,  and  refer- 
ring also  to  the  "agreement"  with  the  plaintiff's  husband: — 

Held,  that  the  defendant's  action  on  the  day  after  the  payment  of  $6  was 
made  amounted  to  a  ratification  of  what  the  agent  had  assumed  to  do, 
even  if  the  agent  was  not  authorised  to  enter  into  a  contract  of  sale. 

Held,  also,  that  th&  agent's  letter  of  the  Mh  May,  if  not  in  itself  an  offer 
to  sell  on  the  terms  mentioned  in  it,  was  treated  as  such  by  both  partiest 
as  the  agent's  receipt  shewed,  and  they  were  at  liberty  so  to  treat  it; 
and  by  it,  upon  the  plaintiff's  husband's  verbal  aooeptance,  and  the  de- 
fendant's ratification,  the  defendant  was  bound. 

Held,  also,  that  the  reference  in  the  receipt  given  by  the  defendant  to  the 

{>urchase  of  the  described  lots  was  to  the  option  contained  in  the  agent's 
etter  and  his  receipt;  and,  as  the  parol  evidence  shewed  that  the  only 
purchase  that  had  been  arranged  or  agreed  to  was  that  evidenced  by  the 
agent's  letter  and  receipt,  these,  with  the  defendant's  receipt,  and  at  all 
events  together  with  his  subsequent  letters,  contained  all  the  essentials 
of  a  memorandum  sufficient  to  satisfy  the  Statute  of  Frauds. 

Semhle,  that,  if  the  agent's  letter  and  receipt  had  been  the  only  writings, 
a  contract  sufficiently  evidenced  to  satisfy  the  statute  would  not  have 
been  made  out;  for  neither  of  these  documents  mentioned  the  vendor, 
and  the  reference  to  "my  client"  wa4  not  sufficient. 

Clergue  v.  Preston  (1M4),  8  O.L.R.  94,  distinguished. 

Held,  also,  that  the  subject-matter  of  the  contract  was  sufficiently  identi- 
fied. 

Held,  also,  that  the  contract  was  not  void  under  the  Lord's  Day  Act,  be- 
cause, although  the  agent's  receipt  was  signed  on  a  Sunday,  there  was 
no  completed  contract  until  the  following  day. 


The  plaintiff  sued  for  specific  performance  of  an  agreement 
between  her  husband  and  the  defendant  for  the  sale  by  him 
to  the  husband  of  lots  1,  2,  and  3  according  to  a  plan  registered 
in  the  registry  office  of  the  county  of  York  as  number  1508. 

November  6,  1911.  The  action  was  tried  by  Meredith,  C.J. 
C.P.,  without  a  jury  at  Toronto. 

W.  N,  Tilley    {A.  J.  Williams,  with  him),  for  the  plaintiff. 
W.  Mulock,  for  the  defendant.   • 

January  15,  1912.  :Meredith,  C.J. : — The  defendant  was  the 
owner  of  the  land  in  question,  and  placed  it  in  the  hands  of  a 
land  agent  named  George  H.  Hemming,  limiting  the  price  at 
which  he  was  to  sell  to  not  less  than  $20  per  foot  of  the  frontage. 

The  plaintiff's  husband  entered  into  negotiations  with  Hem- 
ming for  the  purchase  of  the  land,  and  these  negotiations  re- 
sulted in  an  agreement  that  the  land  should  be  sold  to  the  plain- 
tiff's husband  at  $20  per  foot.  The  agreement  appears  to  have 
been  reached  on  the  14th  May,  1911,  when  the  plaintiff's  hus- 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


band  paid  to  Hemming,  on  account  of  the  purchase-money,  $5, 
and  received  from  him  a  receipt  in  the  following  words : — 
"No.  41.  May  14,  1911. 

'*  Received  from  Mr.  Bailey  the  sum  of  five  dollars  re  option 
on  the  Mr.  Dawson  land  north  west  of  Bloor  Willard. 
**$5.  Geo.  H.  Hemming." 

What  I  take  to  be  the  option  is  contained  in  the  following 
letter  from  Hemming  to  Bailey: — 

**288  Jane  Street,  West  Toronto^  May  9,  1911. 
"H.P.Bailey,  Esq. 

"Dear  Sir: — ^Yours  to  hand  in  reference  to  land  on  Bloor 
St.  I  have  156  feet  to  sell  on  Bloor.  It  is  a  good  comer.  My 
client  is  asking  $20  per  foot,  about  $1,700  cash,  the  balance  pay- 
able at  $30  per  month.  He  would  like  to  sell  it  en  hlocj  if  not 
would  prefer  to  keep  comer  lot.  Would  be  pleased  to  hear 
further  from  you. 

"Yours  truly, 

"Geo,  H.  Hemming.'' 

After  receiving  this  letter,  Bailey  saw  Hemming  and  en- 
deavoured to' get  him  to  make  the  price  $19.50  per  foot;  and, 
upon  his  refusing  to  do  so,  Bailey  agreed  to  take  the  land  at 
$20  per  foot,  paid  the  $5,  and  received  from  Hemming  the  re- 
ceipt of  the  14th  May,  1911. 

On  the  Monday  following.  Hemming  saw  the  defendant  and 
told  him  what  he  had  done,  and  the  defendant  then  said  that  a 
$5  deposit  was  not  enough ;  but,  as  Hemming  had  sold,  he  would 
let  the  sale  go  through. 

According  to  the  defendant's  testimony  on  his  examination 
in  chief.  Hemming  was  to  submit  any  offer  he  should  receive  to 
the  defendant,  and  the  two  were  to  talk  it  over;  but  on  cross- 
examination  he  admitted  that  he  would  have  been  satisfied  if 
Hemming  had  sold  for  $19  per  foot,  and  that  if  he  could  not 
get  that  price  he  was  to  submit  any  offer  he  might  receive  to 
the  defendant. 

The  defendant's  action  on  the  Monday,  after  the  payment  of 
$5  was  made,  amounted  to  a  ratification  of  what  Hemming  had 
assumed  to  do  as  his  agent,  even  if  the  authority  given  to  Hem- 
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ming  did  not  authorise  him  to  enter  into  a  contract  for  the 
sale  of  the  land  to  a  purchaser  who  was  willing  to  pay  the  $19 
per  foot. 

On  the  15th  May,  1911,  Bailey  paid  to  the  defendant  $25 
and  received  from  him  the  following  receipt : — 

**  Toronto,  Ont.,  May  15,  1911. 
'*  Received  from  Mr.  H.  T.  Bailey  thirty  dollars  to  apply  on 
purchase  of  lots  1,  2,  and  3  Lady  Mulock  estate  on  Bloor  St. 
West,  this  transaction  to  be  closed  within  ten  days. 

**This  amount  to  be  returned  in  the  event  of  title  not  being 
clear. 

**A.  Dawson.'' 
**Lots  on  N.W.  comer 
Bloor  &  Willard  Sts. 
''A.D.'' 
On  the  20th  May,    1911,    the   plaintiff's   solicitors,    Messrs. 
Montgomery,  Pleury,  &  Montgomery,  wrote  to  the  defendant  the 
following  letter : — 

**May  20th,  1911. 
**A.  Dawson,  Esq., 
**c/o  Fairbanks-Morse  Canadian  Manufacturing  Company, 
''1379-1387  Bloor  Street  West, 
''Toronto,  Ont. 
"Dear  Sir: — We  are  acting  for  Mr.  H.   T.  Bailey  in  the 
purchase  of  certain  lands  at  the  comer  of  Bloor  and  Willard 
streets.     We  would  be  much  obliged  if  you  would  send  us  a 
draft  deed,  so  as  to  enable  us  to  search  the  correct  lots.     We 
have  searched  certain  lots  which  we  suppose  is  the  property 
agreed  to  be  sold,  but  we  do  not  see  any  deed  to  you. 

"Please  give  this  your  attention,  as  the  time  for  closing  the 
matter  is  fast  expiring,  and  we  would  like  to  have  a  survey, 
but  cannot,  order  the  same  until  we  are  sure  of  the  property. 

"Yours  very  truly, 
"Montgomery,  Fleury,  &  Montgomery." 
To  this  letter  the  defendant  replied  as  follows: — 

"May  22,  1911. 
"Messrs.  Montgomery,  Fleury,  &  Montgomery, 
"Canada  Life  Buildings. 
"Gentlemen: — In  reply  to  yours  of  20th  regarding  lands 
at  N.W.  comer  of  Bloor  &  Willard  Sts.     The  lots  to  be  trans- 
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ferred  are  known  as  Nos.  1-2-3,  frontage  158'  7"  according  to 
a  plan  on  file  in  Robins  office,  being  resubdivision  of  plan  448. 
These  lots  are  being  purchased  by  me  from  Lady  Mulock  under 
agreement,  which  provides  that  deed  will  not  be  furnished  until 
full  amount  is  paid.  My  agreement  will,  of  course,  be  sur- 
rendered on  payment  of  the  purchase-price  less  amount  still 
due  Lady  Mulock.  Copies  of  agreement  will,  no  doubt,  be  on 
file  in  office  of  Mulock,  Lee,  M.  &  C. 

**If  you  require  any  additional  information  will  be  glad 
to  furnish  same. 

'*  Yours  truly, 

**A.  Dawson." 

The  plaintiff's  solicitors  wrote  letters  to  the  defendant  on 
the  26th  and  29th  May,  1911,  urging  the  completion  of  the  sale, 
and  in  the  earlier  one  telling  him  that  they  had  a  cheque  from 
Bailey  payable  to  his  order,  which  they  would  deliver  to  him 
when  they  were  satisfied  with  the  title. 

To  these  letters  the  defendant  replied  as  follows : — 

**  Toronto,  Ont.,  May  30,  1911. 
**  Messrs.  Montgomery,  Fleury,  &  Montgomery, 
**46  West  King  St.,  City. 
** Gentlemen: — Your  letters  of  the  26th  and  29th  received. 
In  reply  have  to  say  that  the  agreement  I  had  with  Mr.  Bailey 
dated  May  15th  expired  on  the  25th,  and  therefore  there  will  be 
no  object  in  forwarding  you  the  document  requested  in  your 
letter  of  the  29th.     While  not  recognising  that  Mr.  Bailey  is 
entitled  to  a  refund  of  his  deposit,  I  am  enclosing  cheque  for 
twenty-five  dollars    ($25.00)    being  the  amount  received  from 
him,  and  the  five  dollars  ($5.00)    which  he  paid  to  Mr.  Hem- 
ming will,  no  doubt,  also  be  returned  upon  request. 

**If  Mr.  Bailey  still  desires  to  purchase  the  property,  I  will 
be  very  glad  to  consider  any  proposition  he  may  make. 

**  Yours  truly, 

**A.  Dawson.'' 

The  last  letter  from  the  defendant  to  the  plaintiff's  solicitors 
is  dated. the  2nd  June,  1911,  and  is  as  follows: — 
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"June  2nd,  1911. 
''Messrs.  Montgomery,  Fleury,  &  Montgomery, 
''46  West  King  St.,  City. 
"Gentlemen: — ^Your  letter  of  the  1st  received  and  contents 
noted.    At  the  time  of  writing  this  letter  you  were,  no  doubt, 
in  receipt  of  my  letter  of  May  30th,  but  appear  to  have  over- 
looked making  any  reference  to  this  letter  or  to  the  enclosure. 
"If  you  will  refer  to  your  letter  of  the  20th  ult.,  you  will 
observe  that  at  that  time  you  considered  'time'  a  very  essential 
part  of  the  agreement  which  I  had  with  Mr.  Bailey. 

"The  agreement  was  not  repudiated.  It  elapsed  through  the 
failure  of  Mr.  Bailey  to  carry  out  his  part  of  the  agreement 
within  the  time  stipulated. 

"Yours  truly, 
"A.  Dawson.'' 

This  letter  is  a  reply  to  a  letter  of  the  plaintiff's  solicitors 
to  the  defendant  of  the  1st  June,  1911,  in  which  they  acknow- 
ledged his  letter  of  the  20th  May,  and  called  his  attention  to 
the  fact  that,  it  being  an  open  contract,  time  was  not  of  the 
essence  of  the  contract. 

The  defendant  relies  on  the  Statute  of  Frauds  as  a  defence 
to  the  action. 

In  my  opinion,  these  letters  and  the  two  receipts  constitute 
or  afford  evidence  of  a  contract  suflScient  to  satisfy  the  pro- 
visions of  the  Statute  of  Frauds. 

Granting,  as  was  contended  by  Mr.  Mulock,  on  the  author- 
ity of  Harvey  v.  Facey,  [1893]  A.C.  552,  that  Hemming's 
letter  of  the  9th  May,  1911,  was  in  itself  not  an  offer  to  sell  on 
the  terms  mentioned  in  it,  which,  when  accepted  by  Bailey, 
would  have  constituted  a  contract  to  sell  on  those  terms,  it  was 
evidently  treated  by  both  parties,  as  the  receipt  of  the  14th 
May,  1911,  shews,  as  an  offer  to  sell ;  and  I  do  not  see  why  the 
contracting  parties  were  not  at  liberty  to  so  treat  it.  A  fair 
test  of  the  correctness  of  this  view  would  be  afforded  if  it  be 
assumed  that  Hemming,  instead  of  being  the  agent  of  the  owner, 
was  himself  the  owner  of  the  land;  and,  that  assumption  being 
made,  I  cannot  doubt  that,  coupled  with  the  receipt  which  he 
gave,  the  letter  would  at  least  amount  to  an  offer  to  sell  on 
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the  terms  mentioned  in  it,  which  would  have  become  a  binding 
contract  on  the  verbal  acceptance  of  it  by  Bailey. 

If  I  am  right  in  this  view,  and  in  the  opinion  I  have  ex- 
pressed that  the  defendant  subsequently  ratified  what  Hemming 
had  assumed  to  do  as  his  agent,  it  follows  that  the  defendant 
is  bound. 

In  addition  to  this,  the  receipt  given  by  the  defendant  on  the 
15th  May,  1911,  is  for  the  $30  **to  apply  on  the  purchase  of 
lots,  1,2,  3,  Lady  Mulock  estate  on  Bloor  St.  West'' — and  the 
receipt  goes  on  to  say,  **This  transaction  to  be  closed  .  .  .  " 
To  what  purchase  and  to  what  transaction  does  this  receipt 
refer?  Manifestly,  I  think,  to  the  transaction  which  had  been 
entered  into  by  Hemming,  as  the  defendant's  agent,  with  Bailey; 
and,  if  this  be  the  case,  there  is  here  also  the  necessary  connec- 
tion between  the  writing  signed  by  the  defendant  and  the*  letter 
of  Hemming  of  the  14th  May,  1911;  and  the  two  together  set 
forth  the  terms  of  the  contract  in  such  a  way  as  to  satisfy  the 
provisions  of  the  Statute  of  Frauds. 

Besides  this,  the  defendant's  letter  of  the  30th  May,  1911, 
contains  this  statement:  **In  reply  have  to  say  that  the  agree- 
ment I  had  with  Mr.  Bailey  dated  May  15th  expired  on  the. 
25th."  This,  it  appears  to  me,  is  a  sufiicient  reference  to  the 
agreement  to  connect  the  previous  writings — the  letter  of  Hem- 
ming of  the  9th  May,  1911,  his  receipt  of  the  14th  of  the  same 
month,  and  the  defendant's  receipt  of  the  following  day — ^to 
warrant  all  of  them  being  used  for  spelling  out  from  them  an 
agreement  in  writing  sufficient  to  satisfy  the  provisions  of  the 
statute. 

Still  further,  the  defendant's  letter  of  the  2nd  June,  1911, 
contains  this  statement :  * '  If  you  will  refer  to  your  letter  of  the 
20th  ult.,  you  will  observe  that  at  that  time  you  considered 
'time'  a  very  essential  part  of  the  agreement  which  I  had  with 
Mr.  Bailey.  The  agreement  was  not  repudiated.  It  elapsed 
through  the  failure  of  Mr.  Bailey  to  carry  out  his  part  of  the 
agreement  within  the  time  stipulated." 

I  do  not  think  that,  if  Hemming 's  letter  to  Bailey  of  the 
9th  May,  1911,  and  the  receipt  of  the  14th  of  the  same  month, 
had  been  the  only  writings,  a  contract  sufficiently  evidenced  to 
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satisfy  the  Statute  of  Frauds  would  have  been  made  out. 
Neither  of  these  documents  mentions  the  name  of  the  vendor, 
and  the  reference  in  the  letter  to  Hemming 's  ** client''  is  not 
sufficient:  per  Lord  Cairns,  Eossiter  v.  Miller  (1878),  3  App. 
Gas.  1124,  1141;  Jarreit  v.  Hunter  (1886),  34  Ch.  D.  182,  184, 
185. 

Clergue  v.  Preston  (1904),  8  O.L.R.  94,  is  distinguishable. 
There  the  reference  to  the  vendor,  in  a  written  offer  by  the  agent 
to  sell,  was,  **a  client  of  ours  who  owns  an  undivided  two- 
thirds  .  .  .''  of  the  land  offered  for  sale,  which  was  treated 
as  a  statement  that  the  offer  was  made  on  behalf  of  the  '* owner" 
of  the  land,  which  is  a  sufficient  description  of  the  vendor: 
Eossiter  v.  Miller,  supra. 

The  missing  link  is,  however,  supplied  by  the  letters  of  the 
defendant,  which  shew  that  he  was  the  vendor. 

That  the  particulars  required  to  make  a  complete  memor- 
andum for  the  purposes  of  the  statute  need  not  be  all  contained 
in  one  document,  and  that  the  signed  document  may  incorpor- 
ate others  by  reference,  is  well  settled:  Pollock  on  Contracts, 
5th  ed.,  p.  162 ;  but  there  is  more  difficulty  in  determining  what 
is  a  sufficient  reference  for  this  purpose.  The  rule  laid  down  in 
the  earlier  cases,  of  which  Boy  dell  v.  Drummond  (1809),  11 
East  142,  cited  by  Mr.  Mulock,  is  an  example,  has  been  relaxed 
in  the  later  cases;  and,  as  Sir  Frederick  Pollock  says,  in  note 
(/)  on  p.  162  of  his  book,  **No  doubt  the  modern  tendency  is  to 
be  astute  to  relax  rules  of  this  kind,'*  referring  to  the  state- 
ment in  the  text  that  **the  reference  must  appear  from  the 
writing  itself  and  not  have  to  be  made  out  by  oral  evidence." 

In  Eidgway  v.  Wharton  (1857),  6  H.L.C.  238,  the  reference 
was  in  these  words,  *'Mr.  Wharton's  solicitor  had  instructions 
from  me  long  since  to  prepare  the  agreement,"  and  the  Law 
Lords  were  all  of  opinion  that  parol  evidence  was  admissible 
for  the  purpose  of  identifying  as  the  **  instructions-"  a  mem- 
orandum of  the  terms  of  a  proposed  lease  which  a  man  named 
Crawter,  who  was  alleged  to  have  been  the  agent  of  the  defend- 
ant, had  sent  to  the  defendant's  solicitors  as  instructions  for 
the  preparation  of  a  formal  lease. 

In  Baumann  v.  James  (1868),  L.R.  3  Ch.  508,  the  facts  were, 
that  the  plaintiff,  who  was  a  tenant  to  the  defendant  of  the 
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premises  in  question,  had  written  to  the  defendant's  solicitors 
as  to  the  renewal  of  his  lease.  The  solicitor  sent  him  a  report 
of  a  surveyor,  who  recommended  the  granting  of  a  lease  for 
fourteen  years  at  a  given  rent,  if  certain  repairs  were  made  by 
the  plaintiff;  the  plaintiff  wrote  back  assenting  to  the  repairs 
and  rent,  but  asking  for  a  term  of  twenty-one  years.  No  final 
agreement  was  come  to,  but,  some  months  afterwards,  a  nego- 
tiation having  proceeded  between  the  plaintiff  and  the  defend- 
ant without  the  intervention  of  the  solicitors,  the  defendant,  on 
the  21st  March,  1865,  wrote  a  letter  promising  the  plaintiff 
a  lease  for  fourteen  years  **at  the  rent  and  terms  agreed  upon,*' 
to  which  the  tenant  wrote  back,  on  the  following  day,  an  un- 
qualified acceptance;  and  it  was  held  by  the  Lords  Justices, 
affirming  Stuart,  V.-C,  that  parol  evidence  was  admissible  to 
connect  the  report  and  the  tenant's  previous  letter  with  the 
subsequent  letters;  and  that,  it  being  conclusively  established 
that  there  had  never  been  any  other  rent  or  terms  agreed  upon 
than  those  mentioned  in  the  report,  there  was  a  sufficient  memor- 
andum in  writing  to  satisfy  the  Statute  of  Frauds.  In  deliver- 
ing judgment,  Sir  W.  Page  Wood,  L.J.,  pp.  511,  512,  after  say- 
ing that  it  struck  him  at  first  as  a  question  of  some  difficulty 
whether  the  later  letters,  which  only  mention  **the  rent  and 
terms  agreed  upon,"  could  be  connected  with  the  report  and 
the  letter  accepting  some  of  its  terms  so  as  to  make  up  an  agree- 
ment in  writing  embodying  the  terms,  referred  to  Ridgway  v. 
Wharton,  and  said  that  it,  to  some  extent,  removed  that  diffi- 
culty, and  then  proceeded  as  follows:  **In  that  case  'instruc- 
tions' were  referred  to.  Now,  instructions  might  be  either  by 
parol  or  in  writing;  but  it  was  held  that  it  might  be  shewn  by 
parol  evidence  that  instructions  had  been  given  in  writing,  and 
that  there  had  been  no  other  instructions  than  the  written  docu- 
ment which  was  produced.  ...  I  take  a  similar  view  of  the 
present  case.  Here  is  a  reference  to  *rent  and  terms  agreed 
upon.'  Now,  .  .  .  written  report  contained  terms  which, 
with  the  exception  of  that  relating  to  the  length  of  the  lease, 
were  acceded  to  by  the  letter  .  .  .  The  letter  of  the  21st  of 
March  itself  defines  the  length  of  the  term,  and  we  have  a  pre- 
vious written  document  containing  terms  which  the  plaintiffs 
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had  agreed  to  in  writing,  and  it  is  not  suggested  that  there 
ever  were  any  terms  agreed  to  by  parol,  nor  that  there  ever 
were  any  terms  agreed  to  at  all  except  those  contained  in  the 
report  .  .  .  and  the  partial  acceptance  of  ...  I  say 
partial,  because  the  question  as  to  the  length  of  the  term  was 
left  open,  so  that  there  was  not  a  concluded  agreement.  I  am 
of  opinion  therefore  that  the  report  and  the  letter  of  the  .  .  . 
are  sufficiently  connected  with  the  letters  of  the  21st  and  22nd 
of  March,  and  that  there  is  an  agreement  in  writing  within  the 
meaning  of  the  Statute  of  Frauds." 

In  Long  v.  Millar  (1879),  4  C.P.D.  450,  the  defendant,  an 
estate  agent,  was  employed  by  the  owner  of  three  plots  of 
land  at  Hammersmith  to  sell  them  for  £310.  The  plaintiff 
agreed  with  the  defendant  to  buy  for  that  price,  and  to  pay 
a  deposit  of  £31,  and  he  signed  a  document  agreeing  to  purchase, 
which  contained  all  the  particulars  required  to  make  a  complete 
memorandum,  except  the  name  of  the  vendor,  the  land  being 
described  in  it  as  **the  three  plots  (40  feet  frontage)  of  free- 
hold land  in  Rickford  street,  Hammersmith,"  and  the  defend- 
ant gave  a  receipt  for  the  £31,  stating  that  it  was  a  deposit  on 
the  purchase  of  three  plots  of  land  at  Hammersmith.  The  de- 
fendant, among  other  defences,  relied  upon  the  Statute  of 
Frauds,  but  it  was  held  that,  although  the  receipt  signed  by 
the  defendant  was  not  sufficient  if  taken  by  itself,  the  words 
''purchase  of  three  plots  of  land"  sufficiently  referred  to  the 
document  signed  by  the  plaintiff.  Bramwell,  L. J.,  said,  p.  454 : 
''The  plaintiff  has  signed  a  document  containing  all  the  terms 
necessary  to  constitute  a  binding  agreement  .  .  .  But  the 
point  to  be  established  by  the  plaintiff  is  that  the  defendant  has 
bound  himself,  and  a  receipt  was  put  in  evidence  signed  by  him, 
and  containing  the  name  of  the  plaintiff,  the  amount  of  the 
deposit,  and  some  description  of  the  land  sold.  The  receipt 
uses  also  the  word  'purchase;'  which  must  mean  an  agreement 
to  purchase,  and  it  becomes  apparent  that  the  agreement  allud- 
ed to  is  the  agreement  signed  by  the  plaintiff,  so  soon  as  the  two 
documents  are  placed  side  by  side.  The  agreement  referred  to 
may  be  identified  by  parol  evidence." 

In  Cave  v.  Hastings  (1881),  7  Q.B.D.  125,  the  plaintiff  had 
signed  a  memorandum  setting  forth  the  terms  of  a  contract  by 
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which  he  had  agreed  to  let  a  carriage  to  the  defendant  for  a 
year.  The  defendant,  in  a  subsequent  letter  to  the  plaintiff,  re- 
ferred to  **our  arrangement  for  the  use  of  your  carriage." 
There  was  no  other  arrangement  for  the  hire  of  a  carriage  than 
that  the  terms  of  which  were  contained  in  the  memorandum 
signed  by  the  plaintiflP,  and  it  was  held  that  the  defendant's 
letter  sufficiently  referred  to  the  document  containing  the  terms 
of  the  contract,  to  constitute  a  good  memorandum  of  the  con- 
tract within  the  Statute  of  Frauds,  sec.  4. 

In  Studds  V.  Watson  (1884),  28  Ch.  D.  305,  the  facts  were, 
that  the  defendant  had  verbally  agreed  with  the  plaintiff  to 
sell  him  her  share  in  certain  property  for  £200,  and  had  signed 
and  given  him  the  following  receipt:  ''Sept.  22nd,  1882.  Re- 
ceived of  J.  Studds  one  pound  of  my  share  in  the  Barrett's 
Grove  property  the  sum  of  two  hundred  pounds."  No  time  was 
fixed  for  completion,  and  no  abstract  was  delivered,  and  on  the 
19th  March,  1883,  the  defendant. wrote  to  the  plaintiff:  ''Mr. 
Studds, — Sir, — If  the  balance  of  £199  on  account  of  the  purchase 
of  my  share  of  the  property  be  not  paid  on  or  before  the  22nd 
instant  I  shall  consider  the  agreement  (made  22nd  of  Sept., 
1882),  not  any  longer  binding;"  and  it  was  held  by  North,  J., 
that  the  word  "balance"  in  the  letter  sufficiently  referred  to 
the  receipt  to  enable  the  two  documents  to  be  read  together, 
and  that  they  constituted  a  sufficient  memorandum  within  the 
Statute  of  Frauds,  sec.  4;  and  that,  even  if  the  word  "balance" 
was  not  sufficient  to  connect  the  two  documents,  yet,  as  they 
both  referred  to  the  same  parol  contract,  all  the  terms  of  which 
were  contained  in  one  or  other  of  them,  they  could  be  read  to- 
gether, and,  read  together,  constituted  a  good  memorandum 
within  the  statute. 

In  Wylson  v.  Dunn  (1887),  34  Ch.  D.  569,  the  facts  were, 
that  a  proposal  had  been  made  that  the  two  plaintiffs  should  buy 
a  triangular  field  of  about  three  acres,  and  that  the  defendant 
should  buy  one-half  an  acre  of  it  from  them.  One  of  the  plain- 
tiffs and  the  defendant  met  on  the  field;  the  defendant  wished 
to  have  a  piece  in  one  of  the  angles,  and  the  plaintiff  stepped 
80  as  to  mark  out  where  a  base  line  would  cut  off  half  an  acre. 
Some  days  afterwards,  the  same  plaintiff  wrote  to  the  defen- 
dant asking  her  to  let  them  have  a  letter  agreeing  to  purchase 
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the  half  acre  she  had  selected  for  £350.  She  wrote  back,  not  ex- 
pressly referring  to  the  other  letter,  that  she  was  willing  to 
take  half  an  acre  as  agreed  upon  for  £350.  The  plaintiffs  did 
not  obtain  a  contract  with  the  owner  of  the  land  for  the  pur- 
chase until  the  4th  November,  which  was  three  months  after- 
wards. On  the  13th  November,  the  defendant  threatened  to 
withdraw,  and  on  the  20th  November,  her  solicitors  wrote  that 
she  did  withdraw  from  the  contract;  and  it  was  held  by  Keke- 
wich,  J.,  that  the  second  letter  contained  a  suflScient  reference  to 
the  first ;  and  that  the  two  letters  formed  a  valid  contract  within 
the  Statute  of  Frauds.  The  learned  Judge  (p.  575),  dealing 
with  the  reference  necessary  to  connect  the  documents,  said: 
*  *  Therefore  the  reference  may  be  a  matter  of  inference — that  ia 
a  matter  of  fair  and  reasonable  inference — but  there  need  not  be 
an  express  reference  from  one  letter  to  the  other." 

In  Oliver  v.  Hunting  (1890),  44  Ch.  D.  205,  the  defendant 
agreed  to  sell  to  the  plaintiff  a  freehold  property  known  as  the 
Fletton  Manor  House  for  £2,375,  and  signed  a  memorandum 
which  contained  all  the  essentials  of  the  contract,  except  that  it 
omitted  to  mention  or  refer  to  the  property  agreed  to  be  sold. 
Two  days  afterwards,  the  plaintiff,  pursuant  to  the  contract^ 
sent  the  defendant  a  cheque  for  £375  as  a  deposit  and  in  part 
payment  of  the  £2,375,  and  the  defendant  replied  by  letter:  **I 
beg  to  acknowledge  receipt  of  cheque,  value  £375,  on  account  of 
the  purchase  money  for  the  Fletton  Manor  House  estate;"  and 
it  was  held  by  Kekewich,  J.,  that  parol  evidence  was  admis- 
sible to  explain  the  circumstances  under  which  the  defendant 'a 
letter  was  written ;  and  that,  as  such  evidence  connected  the  let- 
ter and  the  memorandum,  the  two  documents,  read  together^ 
constituted  a  sufficient  memorandum  within  the  Statute  of 
Frauds.  Referring  to  the  rule  stated  in  Blackburn  on  Sales, 
the  learned  Judge  said :  *  *  The  old  case  of  Boy  dell  v.  Drummond 
and  some  other  cases  might  be  consistent  with  that  rule ;  but  cer- 
tainly of  late  a  different  rule  has  been  introduced,  and  it  is  a 
rule,  to  say  the  least,  consistent  with  the  convenience  of  mankind, 
because  if  you  were  to  exclude  parol  evidence  to  explain  such  a 
doubtful  reference  as  *the  letter  of  the  14th  instant,'  or  it  might 
be  simply  *your  letter,'  the  result  might  in  a  large  number 
of  cases  be  gross  injustice.   Now,  I  take  it  to  be  quite  settled  that 
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in  a  case  of  that  kind  you  may  give  parol  evidence  to  shew  v^rhat 
the  document  referred  to  was.  I  take  it  that  you  may  go  further 
than  that,  and  that  if  you  find  a  reference  to  something,  which 
may  be  a  conversation,  or  may  be  a  written  document,  you  may 
give  evidence  to  shew  whether  it  was  a  convei'sation  or  a  written 
document;  and  having  proved  that  it  was  a  written  document, 
you  may  put  that  written  document  in  evidence,  and  so  connect 
it  with  the  one  already  admitted  or  proved.  ...  If  that  is 
sound,  which  I  take  it  to  be,  according  to  other  cases,  and  ac- 
cording to  the  convictions  of  Judges  in  older  cases  which  are 
introduced  into  the  old  law,  it  is  difficult,  perhaps,  to  say  where 
parol  evidence  is  to  stop ;  but  substantially  it  never  stops  short 
of  this,  that  wherever  parol  evidence  is  required  to  connect  two 
written  documents  together,  then  that  parol  evidence  is  admis- 
sible. You  are  entitled  to  rely  upon  a  written  document,  which 
requires  explanation.  Perhaps  the  real  principle  upon  which 
that  is  based  is,  that  you  are  always  entitled  in  regarding  the 
construction  and  meaning  of  a  written  document  to  inquire  into 
the  circumstances  under  which  it  was  written,  not  in  order  to 
find  an  interpretation  by  the  writer  of  the  language,  but  to  ascer- 
tain from  the  surrounding  facts  and  circumstances  with  refer- 
ence to  what,  and  with  what  intent,  it  must  have  been  written. 
I  think  myself  that  must  be  the  principle  on  which  parol  evid- 
ence of  this  kind  is  admitted:"  pp.  208  to  210. 

There  are  other  cases  that  miglit  be  referred  to ;  but,  without 
multiplying  citations,  I  refer  to  Buxton  v.  Rust  (1872),  L.R.  7 
Ex.  279;  Haubner  v.  Martin  (1895),  22  A.R.  468;  Martin  v. 
Haubner  (1896),  26  S.C.R.  142;  Maybury  v.  O'lBrien  (1911), 
3  O.W.N.  393.* 

Applying  the  principle  of  these  cases  to  the  facts  of  the 
case  at  bar,  I  am  of  opinion  that  the  reference  in  the  receipt  . 
given  by  the  defendant  for  the  $30  to  the  purchase  of  lots  1-2-3 
Lady  Mulock's  estate  on  Bloor  street  west  (lots  on  N.W.  corner 
Bloor  and  Willard  streets)  is  to  the  option  contained  in  Hem- 
ming's  letter  of  the  9th  May  and  his  receipt  of  the  14th  May. 

The  parol  evidence  shews  that  the  only  purchase  that  had 
been  arranged  or  agreed  to  was  that  evidenced  by  Hemming 's 
letter  and  receipt,  and  these,  with  the  defendant's  receipt,  and 

*Now  reported,  ante  229. 


Meredith.  G.J. 
1912 

Bailey 

V. 

Dawson. 
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Meredith,  aj. 

1912 

Baxlet 

V. 

Dawson. 


at  all  events  together  with  his  subsequent  letters,  contain  all 
the  essentials  of  a  memorandum  sufficient  to  satisfy  the  Statute 
of  Frauds,  sec.  4. 

It  was  further  objected  by  Mr.  Mulock  that  the  subject-mat- 
ter of  the  contract  was  not  sufficiently  identified.  Apart  from 
the  defendant's  letters,  I  think  that  It  is;  but  these  letters  make 
it  abundantly  clear  what  land  was  being  dealt  with — i.e.,  the  land 
which  was  the  subject  of  the  written  contract  between  Lady 
Mulock  and  the  defendant. 

It  was  also  objected  that,  as  the  receipt  of  the  14th  May  ap- 
pears to  have  been  signed  on  a  Sunday,  the  contract  was,  under 
the  Lord's  Day  Act,  void;  but  this  objection  is  also  untenable,  as 
there  was,  in  the  view  I  have  taken,  no  completed  contract  un- 
til the  following  day. 

There  will  be  the  usual  judgment  for  specific  performance, 
with  a  reference,  if  the  plaintiff  desires  it,  to  the  Master  in 
Ordinary;  and  the  defendant  must  pay  the  costs  of  the  action. 


C.A. 
1912 

Jan.    17 


[IX-  THE  COURT  OF  APPEAL.] 

Re  Hunter. 

Will — Construction — Residuary  Clause — Division  of  Residue  among  Child- 
ren in  Proportion  to  Legacies — Alterations  in  Amounts  hy  Codicil — 
Second  Codicil — Revocation  of  Legacy — Substituted  Gift. 

Heldj  reversing  the  judgment  of  a  Divisional  Court,  24  O.L.R.  5,  that, 
upon  the  true  construction  of  the  provisions  of  the  will  there  set  out, 
the  testator's  sons  H.  A.  H.  and  D.  J.  H.  were  entitled  to  share  in  the 
residue  of  the  testator's  estate  in  the  proportion  that  the  sum  of  $7,000 
bears  to  the  total  of  the  bequests  of  personal  property;  Garbow  and 
Meredith,  JJ.A.,  dissenting. 

Appeal  by  H.  A.  Hunter  and  D.  J.  Hunter  from  an  order 
of  a  Divisional  Court  affirming  an  order  of  Middleton,  J.,  de- 
claring the  construction  of  the  will  of  William  Henry  Hunter, 
deceased.     See  24  O.L.R.  5. 

October  5  and  6,  1911.  The  appeal  was  heard  by  Moss, 
C.J.O.,  Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

E.  D.  Armour,  K.C.,  for  the  appellants  (with  him,  R.  B. 
Beaumont,  for  H.  A.  Hunter,  and  W,  C.  MacKay,  for  D.  J. 
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Hunter),  relied  upon  the  reasons  and  cases  cited  in  the  previ-  C.A. 
ous  argument  before  the  Divisional  Court,  24  O.L.R.  at  p.  10,  ^^^^ 
and  in  particular  upon  In  re  Couriauld's  Estate,  Courtauld  v.  _  R« 
Cawston  (1882),  47  L.T.R.  647,  [1882]  W.N.  185,  a  case  which 
was  not  cited  before  the  learned  Judge  in  the  Weekly  Court, 
and  which  is  submitted  to  be  on  all  fours  with  the  case  at  bar. 
In  re  Oibson  Trusts  (1862),  2  J.  &  H.  656,  which  is  relied  on  by 
the  respondents,  was  cited  on  the  argument  before  Kay,  J.,  in  the 
Courtauld  case.  The  following  cases  were  also  referred  to:  In 
re  Maylee  (1904),  8  O.L.R.  601-,  Dungannon  v.  Smith  (1845),  12 
01.  &  F.  546;  In  re  Boddington,  Boddington  v.  Clairat  (1884), 
25  Ch.  D.  685,  per  Earl  of  Selbome,  L.C.,  at  p.  689 ;  In  re  Boden, 
Boden  v.  Boden,  [1907]  1  Ch.  132,  at  pp.  149,  155;  Cooper  v. 
Day  (1817),  3  Mer.  154;  Carrington  v.  Payne  (1800),  5  Ves. 
404,  422.  The  cases  of  Bonner  v.  Bonner  (1807),  13  Ves.  379, 
Henwood  v.  Overend  (1815),  1  Mer.  23,  and  Early  v.  Benbow 
(1846),  2  Coll.  342,  cited  in  the  judgment  of  the  Divisional 
Court,  are  distinguishable  on  their  facts  from  the  present  case. 

Shirley  Denison,  K.C.,  for  the  widow  of  the  testator,  relied 
upon  the  judgments  appealed  from,  and  upon  the  reasons  and 
authorities  cited  therein,  and  in  his  previous  argument  before  the 
Divisional  Court,  24  O.L.R.  at  p.  10.  He  also  referred  to  In  re 
Joseph  Pain  v.  Joseph,  [1908]  2  Ch.  507,  which  is  cited  in  the 
judgment  of  Teetzel,  J.;  Cresswell  v.  Cheslyn  (1762),  2  Eden 
123;  Sykes  v.  Sykes  (1867-8),  L.R.  4  Eq.  200,  206,  L.R.  3  Ch. 
301,  per  Lord  Cairns,  L.C.,  at  p.  303. 

J,  R.  Meredith,  for  the  infants,  adopted  the  argument  made 
on  behalf  of  the  widow. 

C.  R.  McKeown,  K.C.,  for  the  executor. 

Armour,  in  reply. 

January  17,  1912.  Moss,  C.J.O. : — This  is  an  appeal  from  a 
judgment  of  a  Divisional  Court,  reported  24  O.L.R.  5,  affirming 
a  judgment  pronounced  by  Middleton,  J.,  upon  one  of  several 
questions  submitted  upon  originating  motion  as  to  the  construc- 
tion of  the  last  will  and  testament  of  William  Henry  Hunter. 

A  number  of  questions  were  submitted  and  disposed  of,  but 
the  appeal  to  the  Divisional  Court  was  in  respect  of  one  ques- 
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C-A.  tion  only,  viz.,  as  to  the  respective  shares  or  interests  of  two 
^^^^  of  the  testator's  sons,  Henry  Alfred  Hunter  and  David  John 
Re  Hunter,  in  his  residuary  estate. 

'  The  testator,  who  describes  himself  in  the  will  and  codicils 

Mo«.o.j.o.  thereto  as  a  farmer,  was  evidently  a  man  of  very  considerable 
wealth.  Judging  from  the  many  parcels  of  land  and  the  quan- 
tity of  personal  property  disposed  of  in  specie,  as  well  as  the 
numerous  pecuniary  gifts  and  legacies  (amounting  to  over 
$40,000)  bestowed  upon  children,  relatives,  and  others,  it  is 
safe  to  say  that  the  will  and  codicils  disposed  of  an  estate  the 
value  of  which  probably  exceeded  $150,000. 

It  is  evident  that  the  disposition  of  his  estate  had  been  the 
subject  of  careful  deliberation,  and  that  his  desire  was  to  fully 
express  his  wishes  and  intentions  in  regard  to  the  interest  or 
share  in  his  estate  to  be  taken  by  each  beneficiary  named  by  him, 

A  period  of  more  than  two  years  elapsed  between  the  execu- 
tion of  the  original  will  and  the  first  codicil,  but  the  latter  shews 
the  same  care,  deliberation,  and  fullness  of  expression. 

And  the  final  codicil,  executed  nearly  three  years  after  the 
first,  displays  similar  characteristics.  It  may  fairly  be  assumed 
that,  in  the  changed  circumstances,  the  testator  gave  full  consider- 
ation and  attached  due  weight  to  the  position  and  claims  of  each 
of  the  beneficiaries  affected  by  them,  and  made  his  subsequent 
dispositions  with  all  these  matters  before  him.  Neither  the 
original  will,  nor  his  ultimate  testamentary  disposition  of  his 
estate,  appears  to  indicate  equality  of  division  as  the  governing 
consideration.  Rather  does  it  indicate  careful  consideration 
of  all  the  circumstances. 

It  is  to  be  borne  in  mind  that  the  ultimate  wishes  of  the 
testator  are  to  be  ascertained,  if  possible,  by  a  proper  construc- 
tion of  the  language  in  which  he  has  expressed  them ;  and  these 
wishes,  when  so  ascertained,  constitute  his  last  will  and  testament. 

In  Douglas-Menzies  v.  Vmphelby,  [1908]  A.C.  224,  their 
Lordships  of  the  Judicial  Committee  say  (p.  233)  :  **Whether  a 
man  leaves  one  testamentary  writing  or  several  testamentary 
writings,  it  is  the  aggregate  or  the  net  result  that  constitutes 
his  will,  or  in  other  words,  the  expression  of  his  testamentary 
wishes.  The  law,  on  a  man's  death,  finds  out  what  are  the  in- 
struments which  express  his  last  will.      If  some  extant  writing 
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be  revoked,  or  is  inconsistent  with  a  later  testamentary  writing,  C.  A. 
it  is  discarded.  But  all  that  survive  this  scrutiny  form  parts  ^^^^ 
of  the  ultimate  will  or  eflfective  expression  of  his  wishes  about  Re 

his  estate.      In  this  sense  it  is  inaccurate  to  speak  of  a  man        ^^^™' 
leaving  two  wills;  he  does  leave,  and  can  leave,  but  one  will."         ^^'  ^••^•^• 

In  connection  with  these  principles,  it  is  to  be  borne  in  mind 
that,  as  enacted  by  sec.  26  of  the  Wills  Act,  RjS.O.  1897,  ch. 
128— now  sec.  27  of  10  Edw.  VII.  ch.  57— every  will  shall  be 
construed,  with  reference  to  the-  real  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a  contrary 
intention  appears  by  the  will. 

Further,  as  regards  the  last  will  and  testament  in  question 
here,  it  is  not  unimportant  to  note  that  the  final  codicil  con- 
cludes with  the  following  declaration  by  the  testator:  **In  all 
other  respects  I  confirm  my  said  will."  Up  to  the  time  of  the 
execution  of  this  codicil,  what  constituted  the  testator's  will? 
It  cannot  be  said  that  the  original  will  did,  for  the  testamentary 
desires  therein  expressed  had  been  modified,  altered,  and  varied 
by  the  first  codicil,  and  the  testator's  will  expressed  up  to  that 
time  could  only  be  gathered  from  the  original  will  and  the  first 
codicil.  That  codicil  is  expressed  to  be  a  codicil  to  the  will 
dated  the  13th  February,  1904.  The  final  codicil  is  described  as 
a  codicil  to  the  last  will  and  testament  of  the  testator,  but  makes 
no  reference  to  date.  It  is  manifest  that  this  codicil  was  in- 
tended to  take  effect  as  against  preceding  testamentary  disposi- 
tions, whether  found  in  the  original  will  or  in  the  first  codicil. 

In  the  case  of  In  re  Fraser,  Loxvther  v.  Fraser,  [19041  1 
Ch.  726,  the  effect  of  a  confirmatory  clause  in  a  codicil,  as  well 
since  the  first  passing  of  the  provision  contained  in  sec.  27  of 
the  present  Wills  Act  as  under  the  old  law,  is  thus  stated  by  the 
Court  of  Appeal  (p.  734)  :  **The  effect  .  .  .  is  to  bring  the 
will  down  to  the  date  of  the  codicil,  and  effect  the  same  disposi- 
tion of  the  testator's  estate  as  if  the  testator  had  at  that  date 
made  a  new  will,  containing  the  same  dispositions  as  the  orig- 
inal will,  but  with  the  alterations  introduced  by  the  various 
codicils." 

For  this  proposition  several  authorities  are  cited,  and  amongst 
them  the  case  of  In  re  Champion,  Dudley  v.  Champion,  [1893] 
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C.A.  1  Ch.  101,  wherein  North,  J.,  says  (p.  Ill) :  **The  codicil  makes 
^^^^  the  will  take  eflPect  as  if  it  had  been  executed  at  the  date  of  the 
Rk  codicil." 

HUKTEB. 


Mon,  O.J.O. 


What  is  to  be  ascertained  in  the  present  case  is  the  position 
and  rights  of  the  appellants,  Henry  Alfred  Hunter  and  David 
John  Hunter,  under  the  residuary  clause  contained  in  what  is 
the  last  will  and  testament  of  the  testator,  as  executed  and  de- 
clared on  the  24th  March,  1909.  There  is  only  the  one  residuary 
clause,  and  of  course  it  can  only  become  effective  after  all  the 
specific  devises,  bequests,  and  dispositions  made  by  the  will  as 
a  whole  have  been  satisfied  or  provided  for.  It  is  not  necessary 
to  repeat  the  words  of  the  residuary  clause.  The  directions  are 
very  simple:  (a)  the  whole  residue  of  every  nature  and  kind 
is  given  to  the  testator's  children;  (&)  they  are  to  share  in  it 
in  proportion  to  the  personal  property  ** herein"  (that  is  in 
the  will  of  which  this  is  the  residuary  disposition)  bequeathed  to 
his  children;  but  (c)  in  calculating  the  proportions,  the  personal 
property  bequeathed  to  W.  H.  Earl  Hunter  is  fixed  at  $2,000. 

In  order  to  ascertain  the  proportions  in  which  the  residuary 
estate  is  distributed,  it  is  only  necessary  to  find  what  personal 
property  each  child  is  entitled  to  receive  under  the  bequests  to 
them  to  be  found  in  the  will  as  it  stood  at  the  testator's  death. 
In  seeking  to  do  so,  it  is  of  course  proper  to  apply  the  usual  rules 
of  construction  and  find  out  what  the  testator  has  done,  by  ascer- 
taining the  meaning  of  the  words  he  has  used  and  the  connection 
in  which  he  has  used  them. 

Where,  as  here,  the  meaning  has  to  be  ascertained  by  bring- 
ing down  to  the  date  of  the  last  codicil  what  remains  of  all  the 
preceding  testamentary  instruments,  there  does  not  appear  to 
be  any  objection  to  looking  at  the  original  testamentary  direc- 
tions. But  it  cannot  be  a  correct  method  of  dealing  with  the 
will  to  accept  the  original  dispositions  as  guides  to  the  influences 
giving  rise  to  changes.  The  fact  of  changes  in  the  dispositions 
formerly  made  is  prima  facie  an  indication  of  change  of  inten- 
tion. But  as  to  what  may  have  led  to  or  induced  the  change  of 
intention,  unless  the  testator  has  manifested  it  either  by  express 
statement  or  very  clear  inference,  it  is  unsafe  to  seek  to  enter 
into  his  mind,  or  speculate  as  to  the  grounds  which  have  in- 
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fluenced  him.    All  that  can  safely  be  done  is  to  take  the  latter        <3.  A. 
directions,  apply  them  to  the  jearlier,  and  ascertain  the  result.  ^^^^ 

The  observations  of  Fletcher  Moulton,  L.J.,  in  the  case  of  Rb 

In  re  Boden,  Boden  v.  Boden,  [1907]  1  <Ch.  132,  though  used  in  a 
dissenting,  judgment,  are  weighty  and  well  worthy  of  attention. 
He  says  (p.  145) :  "Our  law  gives  full  liberty  of  testamentary 
disposition,  and  testators  avail  themselves  of  this  liberty  to  the 
full.  Courts  are  therefore  treading  on  dangerous  ground  when 
they  leave  the  actual  wording  of  the  document  and  permit  them- 
selves to  speculate  on  what  is  a  probable  disposition  in  a  will." 

Dealing  in  the  light  of  the  foregoing  principles  with  the  pro- 
visions applicable  to  Henry  Alfred  Hunter,  we  find  that,  apart 
from  the  residuary  clause,  the  only  provision  relating  to  him  is 
a  bequest  included  among  a  number  of  bequests  which  the  testa- 
tor desires  his  executors  to  pay  as  soon  as  convenient  after  his 
decease.  The  bequest  is  in  these  words:  '*To  my  son  Henry 
Alfred  Hunter  I  give  the  sum  of  two  thousand  dollars."  Thus 
stood  the  will  as  to  him  until  the  execution  of  the  first  codicil, 
which  contained  a  direction  as  follows:  *'I  hereby  order  and 
direct  that  the  sum  of  seven  thousand  dollars  shall  be  paid  to 
my  son  Henry  Alfred  Hunter  in  the  place  and  stead  of  the  sum 
of  two  thousand  dollars  bequeathed  to  him  in  my  said  will."  If 
the  testator  had  died  while  his  testamentary  dispositions  were  in 
this  form,  the  amount  of  personal  property  bequeathed  to  Henry 
Alfred  Hunter  would,  beyond  question,  be  $7,000,  and  the 
language  of  the  residuary  clause  would  have  applied  to  the 
$7,000  and  not  to  the  $2,000,  for  the  latter  bequest  was  no 
longer  to  be  found  in  the  will. 

It  serves  no  useful  purpose,  and,  as  Fletcher  Moulton,  L.J., 
observed  (supra),  it  may  be  dangerous,  to  speculate  as  to  the 
testator's  reasons  for  increasing  the  amount  of  the  bequest.  He 
may  have  thought  this  sum,  together  with  the  greater  proportion- 
ate share  under  the  residuary  clause,  would  place  Henry  Alfred 
on  a  par  with  his  brothers  and  sisters ;  or  he  may  have  decided, 
for  reasons  that  appeared  good  to  him,  that  Henry  Alfred  should 
take  a  greater  share  than  his  brothers.  That,  at  all  events,  was 
the  expression  of  his  will.  The  only  operative  bequest  was  one  of 
$7,000.    And  nothing  was  said  or  indicated  to  alter  the  residu- 
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a  A.  ary  clause,  as,  for  inatance,  by  the  introduction  of  a  provision 
^^^^  resembling  the  restriction  placed  upon  the  proportion  to  be 
Ri  taken  by  W.  H.  Earl  Hunter. 

HVNTEB. 

But,  when  the  testator  dealt  once  more  with  Henry  Alfred's 
interests,  as  we  find  he  did  in  the  final  codicil,  while  he  revokes 
the  bequest  of  $7,000,  that  being  the  only  one  then  extant, 
he  expressly  provides  that  the  revocation  of  the  bequest  is  not 
to  apply  to  Henry  Alfred's  share  of  the  testator's  estate  as  set 
forth  in  the  residuary  clause.  "What  at  this  time  was  Henry 
Alfred's  share  in  posse  in  the  testator's  estate,  reading  the 
first  codicil  in  connection  with  the  residuary  clause  t  They  to- 
gether formed  the  expression  of  the  testator's  will,  which,  as 
expressed,  gave  Henry  Alfred  $7,000.  Is  there  anything  to 
be  found  in  modification  of  that  position  f 

Again,  it  is  vain  to  speculate  as  to  grounds  or  reasons.  But 
there  is  nothing  unreasonable  in  supposing  that  the  testator 
deliberately  concluded  that  the  lands  devised  to  Henry  Alfred, 
and  his  share  of  the  residuary  personal  estate,  based  on  the  pro- 
portion of  $7,000  as  before,  would  be  equivalent  to  the  sum  of 
$7,000  cash  and  the  share  of  the  residuary  personal  estate.  In 
other  words,  that  the  lands  would  be  the  equivalent  of  the 
$7,000,  and  the  proportion  of  the  residuary  estate  might 
be  left  as  it  was  under  the  operation  of  the  will  and  first 
codicil.  But,  whatever  may  have  been  his  motive,  he  chose  that 
Henry  Alfred  should  remain  in  the  same  position  with  regard  to 
the  residue  of  the  estate  as  he  was  when  he  was  to  receive  a 
bequest  of  $7,000,  out  of  the  personal  property.  That  was  the 
only  bequest  in  Henry  Alfred's  favour  contained  in  what  was 
then  the  testator's  will,  as  gathered  from  the  two  papers  then 
constituting  it. 

As  to  David  John  Hunter,  the  case  appears  to  be  even 
stronger.  When  the  language  of  the  residuary  clause  is  applied 
to  his  case,  the  personal  property  bequeathed  to  him  must  be 
looked  for,  and  that  is  found  to  be  $7,000.  That  is  the  only  sum 
bequeathed  to  him,  and  the  only  other  benefit  he  is  to  receive 
is  his  proportion  of  the  residue,  of  which  the  only  measure  is 
the  bequest  of  $7,000. 

It  is  said  that  the  original  will  indicated  a  scheme  in  the  mind 


Digitized  by  VjOOQIC 


XXV.]  ONTARIO  LAW  REPORTS.  407 

of  the  testator  that  each  of  his  sons  should  receive  personal  CI.  A 
estate  to  the  extent  of  $2,000,  and  the  distribution  of  the  resi-  ^^^^ 
due  in    proportion   to    that    sum,    and    that  this  scheme  will  rb 

be  disturbed  if  the  provisions  of    the    codicils    as    respects      Htotkb. 
Henry  Alfred  and  David  John  Hunter  are  given  eflfect  to.    It     Mo»,aj.o. 
may  be  that  the  testator,  when  making  the  dispositions  contained 
in  the  original  will,  had  some  such  design  in  view ;  but  it  is  evi- 
dent that,  if  he  had,  it  was  based  upon  a  view  of  all  the  provi- 
sions he  had  then  made. 

But  the  first  codicil  intrpduced  at  once  a  change,  not  only 
as  respects  David  John,  to  whom  lands  had  been  given,  but  as 
respects  Henry  Alfred,  to  whom  no  lands  and  nothing  except 
$2,000  had  been  given  by  the  original  will. 

If  the  testator  had  desired  to  preserve  the  proportions  men- 
tioned in  the  original  will,  he  could  easily  have  done  so  by  a 
process  similar  to  that  used  in  the  case  of  W.  H.  Earl  Hunter. 

The  appeal  should  be  allowed,  and  it  should  be  declared  that 
Henry  Alfred  and  David  John  Hunter  are  entitled  to  share  in 
the  residue  in  the  proportion  that  the  sum  of  $7,000  bears  to 
the  total  of  the  bequests  of  personal  property,  with  the  conse- 
quent directions. 

The  costs  of  the  litigation  have  hitherto  been  directed  to  be 
borne  by  the  estate;  and,  in  view  of  all  the  circumstances,  it  is 
proper  to  continue  that  direction,  including  the  costs  of  this 
appeal — the  executors'  costs  between  solicitor  and  client. 

Maclaren,  J.A.,  concurred. 

Magee,  J.A.  : — The  will  in  this  case  is  dated  the  13th  Febru- 
ary, 1904.  The  testator  died  on  the  24th  May,  1910.  In  those 
six  years  there  was  opportunity  for  change,  not  only  in  the 
amount  and  items  of  his  estate,  but  in  the  circumstances  of  his 
children  and  his  views  of  their  reasonable  expectation  or  need  of 
benefits  or  further  benefits  at  his  hands.  And  we  find  him 
making  changes  in  the  disposition  of  his  estate.  The  first  codicil 
is  dated  the  22nd  June,  1906,  and  was  evidently  made  partly 
in  consequence  of  some  alterations  in  his  estate  by  sale  and  pur- 
chase, and  partly  because  of  the  death  of  some  beneficiaries,  and 
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G.A.        partly  on  reconsideration  of  the  claims  of  his  children.     The 

1912         second  codicil  is  dated  the  24th  March,  1909,  and  affected  only 

Re  his  children. 

^^^'  The  testator  had  considerable  landed  and  personal  property. 

^'■«^'  '•^-  He  had  been  twice  married.  He  mentions  in  his  will  six  sons — 
David,  Henry,  Earl,  James,  Gordon,  and  Bryson — and  four 
daughters,  of  whom  two  were  married,  and  a  son  of  another 
daughter.  Of  the  six  sons,  the  last-mentioned  four  were  evi- 
dently minors.  They  are  said  to  be  children  of  the  second 
marriage.  He  expressly  devises  among  five  of  the  sons  nineteen 
farm  half-lots,  two  quarter-lots,  and  fifty  acres  more,  and  then 
directs  all  the  balance  of  his  real  estate  to  be  sold.  In  the  divi- 
sion of  the  specified  lots  among  his  sons,  there  is  apparently 
great  inequality,  if  one  might  say  so  without  having  values. 
Some  are  given  absolutely,  some  with  restraint  on  selling,  and 
some  only  for  life  with  remainder  only  to  sons  of  the  devisee. 
One  son,  Henry,  gets  none  at  all  except  a  remote  possibility  of  a 
life  estate.  David  and  his  family  only  get  two  half -lots,  and  in 
the  case  of  each  of  the  six  sons,  if  he  leaves  no  son  surviving, 
some  of  the  property  goes  over  to  one  of  his  brothers,  and  not 
to  his  daughters.  In  the  chances  to  arise  out  of  failure  of  sons 
there  is  no  equality.  James  would  get  Earl's  share  and  his 
own.  Gordon  would  get  all  three,  Bryson  all  four,  and  Henry 
the  same  four,  without  the  other  brother  or  brothers  sharing. 
Then  he  makes  six  bequests  of  $2,000  each,  one  to  each  of  his 
six  sons.  Then  to  his  daughters  he  gave  no  land,  but  to  one  un- 
married daughter  $5,000  and  a  piano;  to  another,  also  unmar- 
ried, $5,000;  a  married  one,  $3,500;' and  to  another,  a  life  interest 
in  the  income  from  $3,000,  the  principal  of  which  would  go  to 
her  children ;  and  he  gives  to  the  son  of  another  daughter  $1,500. 
These  pecuniary  legacies  to  his  sons,  daughters,  and  grandson 
amount  to  $30,000.  Among  his  own  brothers  and  sisters, 
nephews  and  nieces,  he  gave  $9,000,  in  varying  sums;  and  he 
bequeathed  $2,000  in  fifteen  other  legacies  of  sundry  amounts. 
Beside  these,  he  gave  $10,000  to  the  children  by  the  second  mar- 
riage upon  their  mother's  death,  she  having  the  income  there- 
from during  her  life.     He  directed  that  **the  sums  herein  be- 
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queathed"  to  the  children  of  his  first  marriage  were  to  take  pre-  ^- A 
cedence  of  all  other  legatees  ''herein  mentioned^'  as  to  the  time  ^^^^ 
of  payment.  _  Rb 

Beside  making  these  pecuniary  bequests,  which  foot  up  to 
$51,000,  and  giving  specific  legacies  of  chattels  and  some  income 
from  Earl's  land  to  his  wife,  he  gave  for  or  to  Earl  at  his 
majority  a  quantity  of  farm  stock,  implements,  and  provender, 
evidently  worth  over  $2,000,  on  the  homestead  farm.  Then  he 
puts  in  a  proviso  that,  in  the  event  of  his  personal  property  being 
insufficient  to  pay  all  the  legacies  "herein  mentioned,"  they 
should  abate  proportionately..  Finally,  he  adds  the  clause  now 
in  question:  *'A11  the  rest  residue  and  remainder  of  my  estate 
both  real  and  personal  not  hereinbefore  disposed  of  I  give  devise 
and  bequeath  to  my  children  they  to  share  in  said  residue  in  pro- 
portion to  the  personal  property  herein  bequeathed  to  my  said 
children  but  in  calculating  the  said  proportions  the  personal 
property  bequeathed  to  my  son  W.  H.  Earl  Hunter  is  fixed  at 
two  thousand  dollars.*'  Evidently  this  last  sentence  was  in- 
tended to  prevent  Earl  ranking  on  the  residue  in  respect  of  the 
other  personal  property  bequeathed  to  him. 

Here,  then,  we  have  legacies  among  the  ten  children  varying 
from  the  income  for  life  of  $3,000  to  $2,000,  $3,500,  $5,000, 
$5,000  with  a  piano,  and  $2,000  with  a  postponed  interest  in 
$10,000,  and  one  getting  that  with  chattels  worth  over  $2,000  as 
well.  And  the  residue  was,  except  as  limited  in  the  case  of 
Earl,  to  be  divided  in  those  unequal  proportions. 

Looking  at  the  provision  for  possible  insufficiency,  it  would 
seem  that  in  1904  the  testator  considered  his  personal  estate  not 
specifically  bequeathed  would  be  about  $51,000.  If  one  may 
hazard  a  conjecture,  where  conjectures  are  dangerous,  he  was 
in  effect  saying:  **I  have  about  $51,000  outside  of  my  goods  and 
lands  which  I  have  devised  specifically.  I  will  give  $11,000 
outside  of  my  wife  and  children.  I  will  give  my  wife  the 
income  from  $10,000,  but  subject  to  the  postponement  of  that 
$10,000 ;  the  other  $40,000  I  divide  among  my  children  in  these 
varying  amounts ;  and  I  doubt  if  there  will  be  any  balance,  but, 
if  there  should  be,  let  them  divide  it,  not  equally,  but  in  the 
same  proportions  in  which  they  get  the  $40,000.'' 
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0'  A.  Then  comes  the  first  codicil.     He  had  purchased  some  other 

^^^^         properties,  disposed  of  part  of  the  lands  devised  to  David  and 
Rb  part  of  those  devised  to  Bryson ;  so  he  cancels  the  devises  of  the 

^^^™'  parcels  so  disposed  of;  without  giving  any  reason,  he  takes  away 
^'^tte^j.k.  ^Yie  remainder  of  David's  land,  and  adds  it  to  Bryson's  devise, 
and  adds  a  quarter-lot  to  Gordon's,  giving  him  a  life  estate  with 
remainder  to  his  sons.  Legatees  of  $1,050  had  died,  so  he  can- 
cels those  bequests,  reduces  another  by  $50,  and  makes  a  change 
in  the  bequest  to  a  sister.  Then  he  makes  a  bequest  to  David  in 
these  words:  *'I  hereby  order  and  direct  that  the  sum  of  seven 
thousand  dollars  shall  be  paid  to  my  son  David  John  Hunter  in 
the  place  and  stead  of  the  sum  of  two  thousand  dollars  bequeath- 
ed to  him  by  my  said  will."  And  he  made  another  bequest  of 
like  amount  to  Henry,  in  similar  words.  He  cancels  the  clause 
as  to  priority  between  the  children  of  the  two  marriages,  but 
the  clause  as  to  insufficiency  of  his  estate  is  not  disturbed. 

This  bequest  to  David,  though  it  may  have  been  given  to  him 
to  make  up  for  the  land  taken  from  him,  is  not  stated  to  be  in 
lieu  of  the  land,  but  in  the  place  and  stead  of  the  $2,000  of 
money.  Henry,  who  had  practically  got  no  land,  was  not  losing 
anything,  and  so  the  increase  of  $5,000  was  a  direct  benefit. 

Here,  then,  we  find  the  testator  rearranging  his  estate,  in 
view  of  the  changed  conditions  and  change  of  mind,  but  again 
with  no  sign  of  equality.  Two  sons  get  $7,000  each,  but  no  land; 
two  daughters,  $5,000  each;  another  $3,500;  another  with  her 
children  $3,000 ;  and  four  sons,  $2,000,  beside  the  specific  legacies 
to  one  son  and  one  daughter,  and  beside  the  remainder  in  $10,000 
to  the  -children  of  the  second  marriage  only. 

This  first  codicil  raised  the  whole  question  which  is  here  for 
decision.  That  question  is — did  the  testator,  by  this  substitution 
of  $7,000  for  $2,000  to  David  and  Henry,  intend  that  they  should 
share  in  any  possible  residue  in  that  increased  proportion? 

But  we  are  not  left  to  it  alone.  Comes  the  second  codicil,  in 
which  he  gives  his  daughter  Sarah  a  life  interest  in  a  half-lot, 
with  remainder  to  one  of  three  brothers  if  living,  and  he  re- 
vokes '*the  bequest  in  my  said  will  in  favour  of  my  son  Henry 
Albert  Hunter  and  in  lieu  thereof"  gives  him  a  section  of  land  in 
Alberta  and  gives  him  another  section  there.  The  codicil  proceeds : 
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*'Thi8  revocation  of  the  bequest  in  my  said  will  in  favour  of  my  ^- A 
said  son  Henry  Albert  is  not  to  apply  to  his  share  of  my  estate  ^^^^ 
as  set  forth  in  the  residuary  paragraph  of  my  said  will.  In  all  _  Re 
oth«r  respects  I  do  confirm  my  said  wilL'* 

This  second  codicil  is  of  importance  as  shewing  that  he  con- 
sidered the  will  and  first  codicil  as  being  his  will.  It  clearly  was 
not  the  $2,000  which  he  was  taking  away  from  Henry,  but  the 
$7,000,  and  he  speaks  of  it  as  being  '*the  bequest  in  my  said 
will."  But  the  codicil  shews  more.  The  testator  evidently 
feared  that  by  this  revocation  there  would  be  no  personal  pro- 
perty bequeathed  to  Henry,  and  therefore  Henry  would  not 
even  get  a  share  of  any  surplus,  and  so  he  guards  against  that 
by  saying  that  Henry  shall  still  share  in  the  residue.  That,  I 
think,  shews  that  he  considered  that  the  division  would  be  in 
proportion  to  their  legacies,  as  settled  not  merely  by  the  original 
will  standing  alone,  but  by  the  will  and  codicils  taken  together, 
as  he  himself  took  them  as  being  his  will ;  and  that,  if  the  legacy 
were  cancelled,  the  share  in  the  residue  would  go  with  it,  unless 
he  provided  otherwise.  Then  he  goes  on  to  confirm  '*my  said 
will."  What  will?  Certainly  not  the  original  will,  but  the  will 
and  codicil,  which  together  he  made  his  will. 

I  think  this  second  codicil  is  strong  evidence  that  he  had  by 
his  will  given  David  and  Henry  each  $7,000,  and  that  those 
legacies  stood,  as  indeed  the  second  codicil  said  they  stood,  **in 
the  place  and  stead"  of  the  $2,000,  and  as  if  written  and  ** herein 
bequeathed"  in  the  original  will,  which  should  be  read  with  that 
substitution. 

It  was  pressed  upon  us  that  the  will  evidenced  an  intention 
of  equality  among  the  sons,  a  simple  principle  of  levelling  which 
the  testator  had  in  mind  and  which  should  not  be  lightly  dis- 
turbed. But  there  is  no  basis  for  that  argument.  The  facts 
are  to  the  contrary.  I  have  summarised  the  effect  of  the  will 
with  a  view  to  that  assertion.  True,  he  gave  each  son  $2,000; 
and  it  may  incidentally  be  noticed  that  he  did  not  put  them  all 
in  one  clause,  but  mentions  each  separately,  as  if  giving  each 
separate  consideration.  But  he  does  not  make  the  residue 
divisible  upon  the  basis  of  that  equality  of  those  six  legacies.  He 
divides  it  on  the  basis  of  the  whole  personalty  given  to  them 
respectively.     He  had  present  to  his  mind  the  effect  of  doing 
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C.  A.  go,  for  he  limits  Earl  to  a  basis  of  $2,000,  but  does  not  limit  his 
^^^^  brothers  of  the  second  marriage,  who  would  also  share  in  the 
Be  $10,000  after  their  mother's  death.      So  that,  among  the  six 

HuwTEB.  brothers,  we  are  in  the  will  itself  getting  three  different  rank- 
Magee.j.A.  jugg^  Where  is  the  sign  of  equality!  Leaving  aside  the  very 
unequal  division  of  the  realty,  we  look  for  it  in  vain.  As  between 
the  daughters,  no  two  alike.  As  between  the  daughters  and  sons, 
palpable  inequality.  As  between  the  sons  of  the  first  marriage 
and  those  of  the  second,  $10,000  more  given  to  the  latter  by  the 
will,  som-ewhat  equalized  by  the  first  codicil,  and  again  made 
unequal  by  the  second;  and,  as  between  the  latter  themiselves. 
Earl  is  given  more  and  ranks  for  less  than  his  brothers.  And. 
as  regards  all  the  children,  they  are  to  share  in  the  residue,  not 
in  proportion  to  the  total  property  each  gets,  but  only  the  per- 
sonal property.  It  is  not  often  one  meets  with  a  will  with  more 
apparent  inequality.  Had  we  found  iii  the  original  will  the 
legacies  of  $7,000  to  David  and  Henry,  instead  of  the  $2,000,  one 
would  not  be  surprised  or  have  felt  it  unjust.  Henry  was  getting 
practically  nothing  else.  It  might  or  might  not  have  been  un- 
just; but,  for  all  that  appears,  it  would  have  been  more  just  than 
the  $2,000.  No  argument  can  be  based  on  injustice  or  inequality 
as  regards  either  David  or  Henry,  and  under  the  wording  of  the 
first  codicil  the  rights  of  both  are  on  the  same  footing  as  to  the 
residue.  In  view  of  the  care  taken  in  the  second  codicil  as  to  the 
residue,  it  is  evident  that  the  testatx)r  had  chosen  his  words  in 
the  first  codicil  and  still  approved  of  them.  He  could  as  readily 
have  given  David  and  John  each  a  further  $5,000,  but  he  gave 
the  $7,000  ''in  the  place  and  stead"  of  the  $2,000,  indicating, 
as  I  think,  that  it  should  be  read  into  his  will  as  if  originally  so 
written. 

In  my  opinion,  the  true  deduction  from  the  will  and  codicil 
is  this.  The  testator  was  directing  his  unspecified  real  estate  to 
be  sold,  and  thereby  turned  into  personalty,  and  had  from  time 
to  time  his  own  idea  of  the  value  of  his  estate.  He  inserted  and 
left  standing  in  his  wiU  the  provision  for  its  possible  insuffi- 
ciency. By  the  codicils  he  was  adapting  his  dispositions  to  the 
varied  conditions  of  his  estate.  In  effect  he  was  saying  at  each 
of  the  three  stages:  **0n  the  assumption  that  my  estate  is  so 
much,  I  specify  the  amount  my  children  will  get  out  of  that  total. 
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There  may  not  be  enough,  but  there  may  be  more ;  and,  if  so,  let  C.  A. 
them  take  it  in  the  same  proportions  and  not  equally."  That  ^^^^ 
seems  to  me  to  be  the  substantial  intention  throughout,  and  the  Rb 

one  which  he  meant  to  give  eflfeet  to,  and  the  wording  of  both  Huntob. 
the  first  and  second  codicils  seems  to  me  to  support  it  and  shew  m»««*  '-^ 
that  he  was  at  each  stage  considering  the  case  of  each  child  by 
itself  and  not  attempting  any  general  system  of  equality.  Such 
a  scheme  is  a  reasonable  one ;  and  I  do  not  think  any  argument 
against  the  appellants  can  be  drawn  upon  the  ground  that  the 
construction  put  forward  by  them  would  be  an  obvious  interfer- 
ence with  an  equality  plan  which  never  existed. 

In  connection  with  the  deductions  which  are,  as  I  think,  to  be 
drawn  from  the  codicils,  another  fact  is  worthy  of  note.  By  the 
will  the  sums  ** herein  bequeathed'*  to  the  children  of  the  first 
marriage  were  to  be  paid  first.  But,  so  soon  as  he  makes  their 
bequests  $10,000  more  by  the  first  codicil,  he  cancels  that  direc- 
tion. The  inference  most  obviously  suggested,  though  not  per- 
haps a  very  strong  one,  would  seem  to  be,  that  he  considered  the 
$14,000  was  to  be  looked  on  as  ''herein  bequeathed,"  and  it 
would  be  unfair  to  have  priority  for  so  much. 

The  case  of  In  re  Courtauld's  Estate,  Courtauld  v.  Cawston, 
47  L.T.R.  647,  does  not  seem  to  me  so  strong  as  the  present  one 
in  its  indication  of  the  testator's  intention.  Of  course,  each 
testamentary  document  must  be  considered  upon  itself  and  its 
surroundings.  Seldom  are  two  alike.  In  the  Courtauld  case  the 
legacy  was  actually  revoked,  and  then  the  larger  one  given  ''in 
substitution."  Those  words  are  certainly  not  more  indicative  of 
intention  than  "in  the  place  and  stead  of,"  which  we  find  here, 
and  which  effect  the  substitution  without  revocation.  Then,  in 
the  case  referred  to,  the  words  "in  the  same  manner  as  if  they 
were  here  repeated"  did  not  apply  to  the  gift,  but  to  the  "trusts 
and  provisions"  which  were  to  govern  it,  and  which  were  indeed 
thus  there  repeated  in  short  form  as  if  it  were  necessary  to 
repeat  them  in  the  codicil,  instead  of  treating  them  as  being 
stated  in  the  will,  and  still  applicable,  because  it  was  only  a 
substitution  of  one  amount  for  another.  It  appears  to  me  that 
the  testator's  understanding  of  his  own  words  is  more  clearly 
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C.A  indicated  by  the  codicils  here,  which  shew  that  he  treated  the 

^^^^  words  of  the  codicil  as  written  in  the  will,  and  not  the  words  of 

Re  the  will  as  written  in  the  codicil. 

^^^'  I  fully  agree  with  the  views  and  reasons  of  my  Lord  the  Chief 

Mwee,  j,A.  Justice,  and  would  allow  the  appeal. 

Garrow,  J. a.  (dissenting) : — Appeal  by  two  legatees  from 
the  judgment  of  a  Divisional  Court,  affirming  the  judgment  of 
Middleton,  J.,  construing  the  will  and  codicils  of  the  late 
William  Henry  Hunter. 

I  agree  with  the  judgment  of  the  Divisional  Court.  The 
several  questions  originally  involved  appear  to  be  now  narrowed 
into  one,  concerning  the  proper  construction  of  the  residuary 
bequest  contained  in  the  will,  which  is  in  these  words: — 

"All  the  rest  residue  and  remainder  of  my  estate  both  real 
and  personal  not  hereinbefore  disposed  of  I  give  devise  and  be- 
queath to  my  children  they  to  share  in  said  residue  in  propor- 
tion to  the  personal  property  herein  bequeathed  to  my  said 
children  but  in  calculating  the  said  proportions  the  personal 
property  bequeathed  to  my  son  W.  H.  Earl  Hunter  is  fixed  at 
two  thousand  dollars." 

There  is  no  difficulty  in  understanding  this  language.  It  is 
perfectly  plain  and  simple,  as  every  one  admits,  and  I  am  unable 
to  see  any  justification  or  excuse  for  not  applying  it  fully, 
exactly  as  it  is  expressed. 

It  was  certainly  not  expressly  revoked  by  anything  appear- 
ing in  the  codicils.  Nor,  in  my  opinion,  was  any  implied  revoca- 
tion or  alteration  eflfected  by  the  circumstance,  so  much  relied 
on,  that  the  testator  by  the  codicils  has  varied  the  legacies  given 
in  the  will  upon  which  originally  it  was  intended  that  the 
shares  in  the  residue  should  be  ascertained.  A  codicil,  in  the 
absence  of  express  words,  only  varies  a  will  to  the  extent  that 
may  be  necessary  to  give  full  effect  to  the  codicil.  It  by  no 
means  seems  to  follow  that,  because  the  testator  by  a  codicil  sub- 
stituted a  larger  pecuniary  legacy  than  that  given  in  the  will^ 
he  also  intended  to  increase  the  legatee's  share,  in  competition 
with  the  other  legatees,  in  the  residue. 

Such  a  result  might,  of  course,  follow  as  the  result  of  lan- 
guage indicating  such  an  intention,  as  was  apparently  the  case 
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in  In  re  CouriauWs  Estate,  Courtauld  v.  Cawiton,  47  L.T.R.  647,  C.  A. 
where,  in  a  case  in  some  respects  not  unlike  this,  Kay,  J.,  found  ^^^^ 
in  the  language  of  the  will  and  codicil  enough  to  justify  him  in  Re 

his  carefully  considered  opinion  in  reaching  such  a  conclusion.  ^^^™- 
But,  from  a  perusal  of  the  case,  it  is  quite  obvious  that,  while  0"«>».j.a. 
there  is  a  general  similarity  in  the  two  cases,  there  are  also 
material  differences.  There  the  testator  had  said  in  the  codicil 
that  he  revoked  the  former  legacies  in  question,  and,  in  substitu- 
tion for  and  not  in  addition,  gave  the  new  and  larger  legacies, 
"subject  nevertheless  to  such  trusts  and  provisions  as  were  de- 
clared in  the  will  .  .  .  and  in  the  same  manner  as  if  they 
were  repeated.''  These  words,  and  particularly  those  which  I 
have  put  in  quotation  marks,  Kay,  J.,  regarded  as  very  material. 
And,  from  them  and  the  general  scope  of  the  will,  concluded 
that  the  proper  construction  was  to  read  the  substitution  as  in- 
tended to  be  a  substitution  for  all  purposes,  including  the 
ascertainment  of  the  shares  of  the  legatees  in  the  residue.  There 
are  no  words  of  similar  purport  in  this  case.  All  we  find  here  is 
a  bare  cancellation  of  the  former  legacy,  and  in  its  ''place  and 
stead"  a  new  and  larger  legacy  given.  So  that  I  agree  with 
Teetzel,  J.,  that  the  Courtauld  case  is  not  an  authority  in 
favour  of  the  appellants'  contention. 
I  would  dismiss  the  appeal. 

Meredith,  J. A.  (dissenting) : — ^It  is  better,  in  all  such  cases 
as  this,  to  proceed,  in  the  first  place,  upon  the  fundamental  prin- 
ciple And  cardinal  rule  of  construction ;  that  is,  to  find  out  what 
the  testator  meant  from  the  words  which  he  has  used ;  and  that 
is  from  all  the  words,  viewing  the  whole  surrounding  material 
circumstances,  as  much  as  possible,  from  the  testator's  point  of 
view  at  the  time  when  the  will  was  made:  not  to  begin  by 
studying  other  wills,  and  interpretations  of  them,  but  leaving 
that  to  be  done  thoroughly  when  the  will  in  question  has  been 
first  studied;  if  for  no  other  reason,  because  there  is  sometimes 
some  danger  of  a  disposition  to  fit  one  case  into  another,  though 
one  may  be  round  and  the  other  square,  too  much  anxiety  to  find 
a  case  in  point,  even  though  we  may  all  know  that  it  is  said  that 
there  are  no  two  blades  of  grass  alike,  and  there  are  undoubtedly 
very  few  wills  here  that  are  quite  alike — mutual  wills,  which 
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C.  A.        would  have  such  a  tendency,  never  having  been  much  in  vogue 

^^^^         in  this  Province ;  and,  when  one  comes  to  think  of  it,  it  is  appar- 

Re  ent  that  there  must  be  great  danger  of  a  misfit  in  applying  the 

Hunter,      mind  of  one  man  expressed  in  his  will  in  other  times  to  control 

Mewdith,  j.A.    the  will  of  another  made  in  the  present  day,  and  the  more  so 

when  we  cannot  be  sure  that  it  is  the  will  of  the  one  man,  when 

really  it  may  be  the  will  of  him,  or  of  them,  who  interpreted  such 

will.     Cases,  and  rules  of  construction,  may,  and  indeed  must, 

be  of  great  assistance ;  but  they  can,  and  must  be,  very  danger- " 

ous  guides  if  we  forget  the  governing  principle,  that  it  is  not 

the  meaning  of  some  other  will,  but  is  the  meaning  of  that  in 

question,  which  must  be  learned  and  to  which  effect  must  be 

given. 

We  have  here  to  deal  only  with  the  gift  of  the  residue  to  the 
testator's  sons;  but,  if  we  were  to  close  our  eyes  to  all  else  that 
is  contained  in  the  will  and  codicils  in  question,  and  to  the  sur- 
rounding circumstances,  we  would  run  much  danger  of  taking 
the  road  how  not  to  construe,  rather  than  the  road  how  to  con- 
strue, the  will.  It  does  not,  however,  seem  to  me  to  be  necessary 
to  refer  to  context,  or  to  circumstances,  to  any  great  extent,  in 
order  to  grasp  the  meaning  of  the  will,  and  the  real  mind  of  the 
testator  in  respect  of  the  matters  here  in  question. 

The  general  scheme  of  them,  in  respect  of  the  testator's 
children,  was,  first,  an  equitable  division  of  his  lands  among 
his  sons;  and  it  does  not  disprove  that  scheme  merely  because 
one  of  his  sons  seems,  in  his  eyes,  to  have  worn  a  coat  of  many 
colours,  nor  because  another  was  not  counted  among  those 
among  whom  the  division  was  made:  such  circumstances  may 
only  the  more  draw  attention  to  the  equity,  which  was  in  his 
mind,  as  well  as  elsewhere,  equality. 

The  next  noticeable  feature,  in  this  respect,  is,  that  there  was 
absolute  equality  provided  for  between  his  sons,  in  the  pecuni- 
ary legacies  given  to  them,  and  in  the  residuary  bequest.  That 
Was,  I  think,  clearly,  the  reason  for  the  limitation  of  his  **  Ben- 
jamin's" share  in  the  residue:  this  son  was,  under  the  will,  to 
take  other  personal  property  than  money;  the  other  sons  were 
not ;  the  provision  fixing  the  measure  of  the  gifts  of  the  residue 
was  '*in  proportion  to  the  personal  property,"  not  to  the  pecuni- 
ary legacies;  so  that,  to  put  them  all  on  quite  the  same  footing. 
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it  was  necessary  to  provide  that  the  favoured  son's  proportion  C.A. 
should  be  based  upon  the  same  sum  as  that  of  each  of  the  others.  ^^^^ 
I  can  find  no  warrant  for  the  contention  made  in  the  4th  para-  kb 

graph  of  the  reasons  for  this  appeal;  on  the  contrary,  this  cir-      Hunter. 
cumstance  makes  against  the  appellants.  M««uth.j.A. 

Under  the  will,  the  son  David  was  to  get  his  specified  share 
of  the  real  estate,  his  equal  legacy  of  $2,000,  and  his  share  of  the 
residue,  if  any — for  the  will  provides  for  a  deficit  as  well  as  for 
a  residue — ^with  the  same  complete  equality. 

By  the  first  codicil,  the  only  alteration  of  the  will  affecting 
this  appellant,  was  a  revocation  of  the  devise  to  him,  contained 
in  the  will,  for  reasons  expressed  in  the  codicil — one  of  them 
being  that  the  testator  had,  after  the  making  of  the  will,  dis- 
posed of  part  of  the  land  comprised  in  this  devise — and  the  gift 
to  him  of  the  sum  of  $7,000  in  ''the  place  and  stead*'  of  the 
$2,000  legacy. 

It  was  contended,  for  the  appellants,  that  a  rule  of  construc- 
tion requires  that  when  one  legacy  is  given  as  a  mere  substitution 
for  another,  it  must  be  held  to  be  subject  to  all  the  incidents  of 
the  first  gift ;  and  the  Divisional  Court  expressly  recognised  such 
a  general  rule ;  but  I  would  much  prefer  to  put  it,  in  the  words 
of  the  present  Master  of  the  Rolls,  that  "on  general  principles" 
in  a  simple  case,  the  later  gift  is  subject  to  the  incidents  of  the 
earlier  gift:  it  all  depends  upon  the  will  of  the  testator  to  be 
ascertained  on  the  fundamental  principle. 

The  rule,  as  stated  in  the  Divisional  Court,  would  be  quite 
too  narrow  an  one:  it  could  not  apply  to  this  case,  because  no 
one  could  say  that  the  residuary  bequest  was  an  incident  of  the 
pecuniary  legacy ;  it  is  an  entirely  separate  gift,  even  though  its 
measure  depends  on  the  amount  of  the  pecuniary  legacy. 

One  can  readily  suggest  many  cases  in  which  the  character 
of  the  gift  in  the  first  place  would  govern  it  in  the  second  place, 
as  well  as  many  in  which  it  would  not,  but  all,  I  think,  simply 
because  the  intention  sufficiently  appeared. 

The  broader  way  of  putting  it  would  include  the  appellants' 
cases:  if,  by  the  cardinal  rule  of  construction,  it  can  be  found 
that  that  which  they  contend  for  was  that  which  the  testator 
meant,  effect  should  be  given  to  their  contentions. 
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C.A.  But,  to  adopt  a  somewhat  hackneyed  mode  of  expression, 

^^^^         there  are  substitutions  and  substitutions ;  and  though  it  may  not 
Rs  be  ''as  plain  as  the  nose  in  your  face" — ^in  some  instances — I 

cannot  think  that  any  one  can  reasonably  doubt  that  the  addi- 
tional $5,000  was  given  in  ''substitution"  for  the  land  devised  to 
David  in  the  will,  and  by  the  codicil  taken  away  from  him  in 
the  revocation  of  that  devise,  land  which  in  no  case  was  to  affect 
the  amount  of  the  residuary  bequest :  and  I  can  imagine  no  good 
reason  for  holding,  and  I  cannot  believe,  dealing  with  the  case 
on  the  fundamental  principle,  that  it  was  the  intention  of  the 
testator,  that  the  $5,000  thus  given,  was  to  effect  the  exactly 
even  division  of  the  residue  as  far  as  the  sons  were  concerned. 

For  some  reason,  not  in  any  way  made  apparent,  the  other 
appellant — the  son  Henry — ^was  devised  nothing  by  the  will; 
whether  it  was  because  he  was  the  opposite  of  a  Benjamin,  or 
whatever  the  reason  may  have  been,  we  get  no  aid  from  it ;  but, 
when  the  first  codicil  was  made,  that  was  repaired ;  immediately 
after  readjusting  David  as  I  have  mentioned,  the  testator  gave 
to  Henry,  in  the  same  words,  exactly  the  same  as  that  which  was 
thus  given  to  David.  All  the  circumstances  point  unerringly 
to  equality ;  the  taking  away  of  the  land  from  David  was  made 
good  by  the  $5,000 ;  and  the  lack  of  a  devise  to  Henry  was  made 
good  by  the  $5,000  more  coming  to  him  under  this  codicil.  I 
cannot  think  that  the  most  contentious  mind  would  contend  that, 
by  this  codicil,  these  two  sons  were  not  to  be  put  upon  an  abso- 
lute equality ;  and  so,  if  I  am  right  as  to  the  one,  I  am  right  as  to 
both. 

But  that  is  not  all;  in  the  second  codicil  Henry,  at  last,  is 
given  land;  but  of  course  with  a  withdrawal  of  corresponding 
money  gifts;  as  the  codicil  expresses  it,  the  lands  are  given  "in 
lieu*'  of  the  bequest,  adding  further  evidence  to  the  already 
very  evident  scheme  of  the  testator  of  equality  as  to  lands  and 
equality  as  to  money ;  the  residue  to  be  affected  only  by  the  even 
shares  of  the  moneys,  as  far  as  the  sons  were  concerned,  the' 
lands,  and  that  which  stood  in  place  of  lands,  to  h^ve  no  effect 
upon  it. 

The  last  codicil  reserves  Henry's  right  to  his  share  under  the 
residuary  bequest  contained  in  "my  said  will;"  the  "said" 
will  being  "the  last  will  and  testament  of  me"  the  testator. 
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The  reference  to  the  residuary  bequest  is,  of  course,  a  reference  0.A 
to  the  original  will ;  the  only  residuary  bequest  of  the  testator  is  ^^^^ 
contained  in  that  document.    The  words  ''my  said  will"  may,  Rs 

of  course,  have  been  employed  by  the  testator  to  describe  the  ^^^™»- 
will  itself  in  one  place,  and  the  will  and  codicil  in  another;  such 
inaccuracies,  from  the  strictly  accurate  point  of  view,  are  by 
no  means  unknown.  I  would  not  grasp  at  literary  straws  where 
the  outstanding  and  controlling  features  are  so  plain,  and  in 
documents  not  overflowing  with  grammatical  accuracy  or  liter- 
ary elegance.  If  these  lesser  things  were  alone  to  be  considered, 
it  might  follow  that  no  judgment  could  be  given  in  this  case  for 
want  of  grammatical  accuracy.  I  do  not  think  that  these  words 
**my  said  will,"  contained  in  the  last  codicil,  help,  or  hurt,  either 
side  very  much. 

Nor  do  I  put  much  weight  upon  the  word  '* herein,"  con- 
tained in  the  residuary  bequest ;  though  like  words  seem  to  have 
had  much  weight  in  the  decision  of  the  case  of  Hall  v.  Seveme 
(1839),  9  Sim.  515,  adversely  to  a  contention  such  as  the  appel- 
lants make  here:  see  also  Early  v.  Benhow,  2  Coll.  342;  and 
Radbum  v.  Jervis  (1840),  3  Beav.  450:  but,  again,  there  are 
cases  and  cases ;  and  it  may  be  true  that  none  of  the  cases  is  as 
much  like  this  case  as  two  blades  of  grass  are  like  one  another : 
and  yet  they  are  something  in  the  respondents*  favour. 

The  contention  that  the  original  pecuniary  bequests  to  the 
appellants  cannot  be  looked  at  for  any  purpose,  being  in  effect 
revoked  by  the  first  codicil,  could  not  help  them  if  it  were  right, 
because  the  codicil,  upon  which  their  present  rights  depend, 
must,  of  course,  be  looked  at,  and  it  proclaims  what  such  original 
bequests  were:  but  I  would  be  very  sorry  to  think  that  in  no 
case  can  a  revoked  part  of  a  will  be  looked  at  with  a  view  to 
finding  the  testator's  meaning;  that  the  Courts  must  blind  them- 
selves to  that  which  cannot  but  be,  in  some  cases,  of  great  aid  in 
the  due  performance  of  their  tasks  in  such  cases  as  this ;  as  a  like 
method  is  in  the  interpretation  of  the  statute-law  and  in  other 
cases. 

I  decline  to  give  to  the  codicils  any  greater  revocatory  effect 
than  their  words  make  necessary.  I  also  decline  to  look  only  at 
two  sets  of  figures,  one  in  the  will  and  the  other  in  the  codicils, 
in  seeking  the  testator's  intention  upon  the  questions  involved 
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C.A.         in  this  appeal — ^to  bring  my  mind  to  the  dead  level  of  a  mere 

^^^^         "computing  machine."   To  look  at  the  whole  will  is  anything 

Rfi  but  guessing  at  the  testator's  state  of  mind;  disregarding  any- 

Y^*'      thing  in  the  will  or  codicil  that  throws  light  upon  the  subject, 

Meredith.  j.A.    ^^^  concentrating  the  mind  upon  one  provision  only,  is,  in  cases 

of  doubt,  likQly  to  lead  to  error.  If  we  would  see  and  understand 

this  will-picture,  and  all  it  was  intended  to  convey,  we  must  not 

be  captivated,  like  the  savage,  by  primary  colours,  only,  but 

must  give  to  all  tones  their  due  weight  in  the  whole  scheme. 

I  would  dismiss  the  appeal:  though,  if  this  case  were  ConrU 
auld's  case,  I  would  probably  likewise  dismiss  the  appeal: 
neither  can,  by  reason  of  their  diflEerences,  control  the  other. 

Appeal  allowed;  Garrow  and  MEBEorrH,  JJ.A.,  dissenting. 


[IN  THE  CX)URT  OF  APPEAL.] 

^'  ^  Re  Milne  and  Township  op  Thorold. 

1911 

ifumcipaZ  Corporations — Local  Option  By-law — Voting  on — Form  of  Bal- 

Adf    10  — Liquor  License  Act,  sec.  141    (8) — Deviation  Affecting  Substance 

*^  ■      '  and  Calculated  to  Mislead — Interpretation  Act,  sec,  7  (35) — Effect  on 

Mayjo.  Result^Municipal  Act,  sec,  204— Onus. 

1912  fjtjj^  form  of  ballot  paper  used  for  voting  on  a  local  option  by-law  was 

'  "For  the   By-law"   and  "Against   the   By-law,"   instead  of   "For  Local 

Jan.    It,  Option"  and  "Against  Local  Option,"  as  prescribed  by  sec.  141,  sub-sec. 

8,  of  the  Liquor  License  Act,  R.S.O.   1897,  ch.  245,  as  amended  by  8 
Edw.  VII.  ch.  54,    sec.    10.      There    was    uncontradicted  evidence  tiiat 
voters  were  confused  and  misled  by  the  form  of  the  ballot  paper: — 
Held,  that  the  by-law  must  be  quashed. 
.     Re  Giles  and  Town  of  Almonte  (1910),  21  O.L.R.  362,  distinguished. 
Per  Moss,  C.J.O.: — Where  it  is  shewn  that  a  mistake  was  made  in  the 
use  of  the  form  or  that  there  was  a  deviation  from  the  form  prescribed, 
it  lies  upon  the  party  seeking  to  support  what  was  done  to  make  it 
appear  that  it  was  of  such  a  nature  as  not  to  affect  the  substance  of  the 
voting  or  to  be  calculated  to  mislead  (Interpretation  Act,  sec.  7   (35)) 
and  did  not  affect    the    result     (Municipal    Act,    sec.    204) ;   and  the 
contrary  was  shewn. 
Per  Meredith,  J. A.: — The  evidence  put  it  beyond  any  reasonable  doubt 
that  the  mistake  did  affect  the  suDstance,  and  was  calculated  to  mis- 
lead, and  may  have  affected,  and  probably  did  affect,  the  result. 
Judgments  of  Sutherland,  J.,  and  a  Divisional  Court,  reversed. 

Motion  on  behalf  of  David  Milne  for  an  order  that  by-law 
No.  13,  passed  on  the  4th  February,  1911,  by  the  Municipal 
Council  of  the  Township  of  Thorold,  and  intituled,  '*A  By- 
law to  Prohibit  the  Sale  by  Retail  of  Spirituous,  Fermented, 
or  other  Manufactured  Liquors  in  the  Municipality  of  the 
Township  of  Thorold,"  be  quashed. 
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April  6,  1911.  The  motion  was  heard  by  Sutherland,  J.,  in 
the  Weekly  Court  at  Toronto. 

J.  Haverson,  K.C.,  for  the  applicant. 

H.  S.  White  and  J.  F,  Gross,  for  the  respondents. 

April  10,  1911.  Sutherland,  J.: — The  motion  was  made 
upon  the  following,  among  other,  grounds: — 

1.  That  the  ballots  used  for  voting  on  the  said  by-law  were 
not  in  accordance  with  the  form  prescribed  by  sub-sec.  8  of 
sec.  141  of  the  Liquor  License  Act,  in  that,  instead  of  being 
in  the  form  prescribed  by  the  said  Act,  requiring  the 
Words  *'For  Local  Option"  and  "Against  Local  Option,"  there 
were  used  the  words  *'For  the  By-law"  and  **  Against  the  By- 
law." 

2.  That,  by  reason  of  the  use  of  the  said  ballot,  many  elec- 
tors were  misled,  and  the  vote  as  given  does  not  truly  represent 
the  vote  of  the  electorate. 

The  vote  upon  the  said  by-law  was  taken  on  the  2nd  Janu- 
ary, 1911,  when  330  votes  were  cast  for  the  by-law  and  209 
against  it,  with  the  result  that  the  by-law  was  carried  by  a 
small  but  substantial  majority  beyond  the  three-fifths  majority 
required. 

The  form  of  ballot  used  has  printed  on  the  face  of  it,  in 
rather  small  type,  the  following  words:  '* January  2nd,  1911, 
voting  on  by-law  to  prohibit  the  sale  of  intoxicating  liquors  sub- 
mitted by  the  Council  of  the  Township  of  Thorold,"  in  addi- 
tion to  the  words  **For  the  By-law"  and  *' Against  the  By-law." 

It  appears  that  at  the  election  in  question,  in  addition  to  the 
regular  municipal  ballot  for  the  purpose  of  electing  members 
to  the  council,  there  was  a  third  ballot  similar  in  size  to  the 
ballot  which  I  shall  term  the  *' Local  Option  Ballot,"  already 
mentioned,  but  diflPerent  in  colour,  and  having  printed  upon . 
it  the  following,  *' January  2nd,  1911,  voting  on  by-law  to 
grant  certain  rights  to  the  Niagara  Falls,  Welland  and  Dunn- 
ville  Electric  Railway,  submitted  by  the  Council  of  the  Town- 
ship of  Thorold,"  and  also  the  words  '*For  the  By-law"  and 
** Against  the  By-law." 

It  is  contended  on  behalf  of  the  applicant,  that,  in  conse- 
quence of  the  similarity  of  these  ballot  papers,  and  in  conse- 
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quence  of  the  fact  that  the  local  option  ballot  was  contrary  to 
the  statutory  form,  in  that  it  did  not  have  the  words  **Por 
Local  Option'*  and  ** Against  Local  Option/'  but  the  substi- 
tuted words  **For  the  By-law*'  and  *' Against  the  By-law,"  the 
electors  were  confused  and  misled,  no  proper  vote  can  be  said 
to  have  been  taken,  and  the  by-law  should  be  set  aside. 

Considerable  evidence  was  taken  intended  to  shew  that  the 
electors  had  been  made  familiar,  by  canvassers  on  both  sides, 
with  the  proper  form  of  ballot  to  be  used  at  the  election  {  that 
on  the  day  of  the  election  attention  was  called  to  the  ballot  not 
being  in  proper  form ;  and  that  in  individual  cases  electors  had 
actually  been  confused,  spoiling  their  ballots,  and  being  com- 
pelled to  ask  for  a  setond  ballot  before  succeeding  in  properly 
recording  their  votes. 

Evidence  was  also  adduced  to  the  effect  that  one  elector 
had  actually  been  misled,  had  marked  his  ballot  wrongly,  and 
only  learned  later  what  he  had  done,  by  discussing  the  form 
of  the  ballot  with  other  persons. 

The  evidence  is  confined  to  some  half  a  dozen  voters  alleged 
to  have  been  confused;  and  the  suggestion  in  several  of  these 
cases  is,  that  its  form  led  them  to  think  that  they  were  voting 
**For  Public  Houses,"  that  is  to  say,  for  the  continuation  of 
the  sale  of  liquor  in  public  houses,  rather  than  for  a  by-law  to 
prohibit  such  sale.  The  evidence  as  to  this  does  not  impress  me 
as  at  all  satisfactory.  It  is,  of  course,  a  pity  that  in  this  case, 
as  in  so  many  cases  in  connection  with  the  submission  of  by- 
laws of  this  character  to  the  people,  plain  statutory  require- 
ments should  not  be  observed.  It  is  very  difficult,  however,  to 
see  how  any  intelligent  person  could  be  confused  and  misled, 
as  the  witnesses  in  question  state  they  were. 

In  the  case  of  Re  Sinclair  and  Town  of  Owen  Sound  (1906), 
12  O.L.R.  488,  in  which  **it  was  objected  that  the  voters  were 
confused  or  misled  by  the  colour  of  the  ballot  papers  being 
similar  to  that  used  for  voting  upon  another  by-law  at  the  same 
time  and  place.  One  was  scarlet,  the  other  pink.  Each  ballot 
had  printed  on  its  face  a  statement  of  its  purport  and  effect : — 
Held,  that  no  person  of  ordinary  intelligence,  exercising  ordin- 
ary care,  could  mistake  one  for  the  other;  and  this  objection 
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was    .     .     .    overruled."    In  the  present  ease  each  ballot  '/had 
printed  on  its  face  a  statement  of  its  purport  and  effect." 

And  in  the  ease  of  Re  OiUs  and  Town  of  Almonte  (1910), 
21  O.L.R.  362,  it  was  held,  after  the  passing  of  8  Edw.  VII. 
ch.  54,  sec.  10,  by  which  it  was  provided  that  sec.  141  of  the 
Liquor  License  Act  is  amended  by  adding  thereto  the  follow- 
ing sub-section:  '*8.  The  form  of  the  ballot  paper  to  be  used 
for  voting  on  a  by-law  under  this  section  or  any  sub-section 
thereof  shall  be  as  follows: — 'For  Local  Option' — 'Against 
Local  Option;'  "  that,  where  the  ballot  paper  used  was  not 
that  prescribed  by  the  said  amendment,  but  "For  the  By-law" 
and  "Against  the  By-law,"  such  defect  in  form  was  cured  by 
the  Interpretation  Act,  7  Edw.  VII.  ch.  2,  sec.  7  (35),  and  that 
the  mistake  was  not  such  as  was  calculated  to  mislead  the 
voters.  It  was  held  in  that  case  by  Meredith,  C.J.C.P.,  1  0. 
W.N.  698,  in  the  first  instance,  "that  the  expressed  wish  of 
the  voters  ought  not  to  be  defeated  by  the  clerk's  mistake  in 
departing  from  the  words  of  the  statutory  form,  where  it  is 
not  shewn  that  the  departure  confused  any  one  and  so  prevented 
the  will  of  the  voters  from  being  manifested;  that  the  circum- 
stances brought  the  case  within  the  gauge  of  the  Interpretation 
Act,  7  Edw.  VII.  ch.  2,  sec.  7  (35)."  And  in  appeal  from  that 
decision,  as  reported  in  21  O.L.R.  and  already  cited,  Britton, 
J.,  says,  at  p.  364:  "Then  this  mistake  was  not  in  this  case 
calculated  to  mislead.  It  was  not  even  plausibly  suggested  how 
any  voter  could  in  voting  upon  this  by-law  be  misled  by  the 
mistake  in  the  words  upon  the  ballot."  And  further:  "No 
one  has  said  that  he  or  any  one  else  was  misled."  And  Clute, 
J.,  at  p.  365,  says:  "Although  the  words  used  were  'For  the 
By-law,'  instead  of  'For  Local  Option,'  they  were,  in  my 
view,  the  same  in  substance.  Nor  do  I  think  the  change  was 
calculated  to  mislead  any  voter." 

The  conduct  of  the  election  in  question  is  not  attacked  in 
any  other  material  respect.  It  is,  however,  contended  by 
counsel  for  the  applicant  that  he  has  distinguished  the 
present  case  from  those  already  adverted  to  in  this  judgment, 
by  shewing  that  several  persons  were  actually  misled,  and  that 
the  effect  of  this  is  to  supply  something  which,  had  it  been 
present  in  those  cases,  would  have  led  to  a  different  result. 
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It  seems  to  me,  however,  that,  in  view  of  the  decision  of 
an  appellate  Court  in  Re  Oiles  and  Town  of  Almonte,  as  to  a 
ballot  in  the  form  in  question,  it  would  not  be  proper  for  me, 
even  under  the  circumstances  disclosed  upon  this  application, 
to  set  aside  the  by-law  in  question.  The  will  of  the  electors 
should  be  given  effect  to,  if  possible.  I  cannot  see,  upon  the 
evidence  before  me,  that  the  result  of  the  election  has  been 
affected  by  the  alleged  confusion  caused  to  the  electors  by  the 
form  of  the  ballot. 

With  some  hesitation,  I  dismiss  the  application ;  but  I  think, 
under  the  circumstances,  it  should  be  without  costs. 

The  applicant,  David  Milne,  appealed  from  the  order  of 
Sutherland,  J.,  to  a  Divisional  Court. 

May  10,  1911.  The  appeal  was  argued  by  the  same  counsel 
before  a  Court  composed  of  Boyd,  C,  Latchpord  and  Middle- 
ton,  JJ.,  and  was  dismissed  with  costs. 

The  applicant  then,  by  special  leave,  appealed  to  the  Court 
of  Appeal. 

November  17  and  20,  1911.  The  appeal  was  heard  by  Moss, 
C.J.O.,  Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

J.  Haverson,  K.C.,  for  the  appellant.  The  learned  Judge 
before  whom  the  motion  to  quash  was  made,  and  the  Divisional 
Court  which  aflSrmed  his  judgment,  thought  they  were  bound 
by  the  decision  in  Re  Giles  and  Town  of  Almonte,  21  O.L.R. 
362,  in  which  it  was  held  that  a  similar  defect  in  the  form  of 
ballot  prescribed  by  the  Liquor  License  Act,  sec.  141,  as  amend- 
ed by  8  Edw.  VII.  ch.  54,  sec.  10,  was  cured  by  the  Inter- 
pretation Act,  7  Edw.  VII.  ch.  2,  sec.  7  (35),  and  that  the 
mistake  was  not  such  as  was  calculated  to  mislead  the  voters. 
The  judgment  of  Mabee,  J.,  in  Re  Sinclair  and  Town  of  Owen 
Sound,  12  O.L.R.  488,  at  pp.  493,  494,  shews  the  confusion  that 
is  sure  to  arise  from  mistakes  of  this  nature;  and,  though  his 
judgment  was  reversed  in  a  higher  Court,  the  final  decision  was 
given  before  the  passing  of  the  amending  Act  of  1908,  which, 
it  can  scarcely  be  doubted,  was  passed  for  the  express  purpose 
of  preventing  voters  being  misled  as  they  have  been  in  con- 
nection with  this"  by-law.     It  is  submitted  that  the  deviation 
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from  the  prescribed  form  of  ballot  is  a  matter  **  affecting  the 
substance,"  within  the  meaning  of  the  Interpretation  Act,  and 
is  not  cured  by  the  application  of  that  Act.  Nor  is  the  illegality 
cured  by  sec.  204  of  the  Municipal  Act,  as  the  voting  cannot 
be  said  to  have  been  conducted  in  accordance  with  the  principles 
of  the  Act,  and  the  onus  of  proving  that  the  result  of  the 
voting  was  not  affected  lies  on  the  respondents,  which  onus  has 
not  been  satisfied:  Re  Rickey  and  Town  of  OriUia  (1908),  17 
O.L.R.  317. 

O.  F.  Shepley,  K.C.,  and  H.  S.  White,  for  the  respondents, 
argued  that  the  question  for  decision  was  covered  by  the  judg- 
ment in  the  Oiles  case,  and  the  appeal  should  be  dismissed  for 
the  reasons  given  by  the  learned  Judges  of  the  Divisional  Court 
in  that  case.  The  appellant  has  attempted  to  distinguish  this 
case  on  the  ground  that  the  evidence  here  shews  that  certain 
voters  were  actually  misled;  but  this  evidence  is  subject  to 
objection;  and,  moreover,  the  question  whether  or  not  the 
changed  form  of  ballot  was  calculated  to  mislead  is  not  one 
for  evidence,  but  is  a  question  of  law  to  be  decided  by  the  Court 
on  looking  at  the  two  forms  of  ballot  papers :  Payton  &  Co.  v. 
Snelling  Lampard  dk  Co,,  [1901]  A.C.  308,  311.  It  was  the 
duty  of  the  voter  to  read  his  ballot  paper  before  marking  it: 
Re  Sinclair  and  Town  of  Owen  Sound,  per  Mulock,  C.J.,  12 
O.L.R.  at  p.  504.  Reference  was  also  made  to  Re  Lincoln  Elec- 
iim  (1878),  4  A.R.  206,  at  p.  210. 

Haverson,  in  reply. 

January  17,  1912.  Moss,  C.J.O.:— The  applicant,  David 
Milne,  moved  before  Sutherland,  J.,  to  quash  by-law  No.  13 
of  the  Township  of  Thorold — a  by-law  commonly  known  as  a 
local  option  by-law — to  prohibit  the  sale  of  liquor  in  the  muni- 
cipality. The  motion  was  dismissed,  and  upon  appeal  to  a  Divi- 
sional Court  the  order  of  dismissal  was  affirmed.  And  this  is  an 
appeal  from  that  decision. 

The  ground  on  which  the  by-law  was  attacked  was,  that  the 
ballot  papers  used  at  the  voting  did  not  comply  with  the  pro- 
visions of  sec.  10  of  the  Act  8  Edw.  VII.  ch.  54 — ^amending 
sec.  141  of  R.S.O.  1897,  ch.  245— whereby  it  is  enacted  that  the 
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ballot  paper  to  be  used  for  voting  on  a  local  option  by-law  shall 
have  printed  upon  it  the  words  ''For  Local  Option"  and 
''Against  Local  Option.'' 

Upon  the  argument  of  the  appeal,  counsel  for  the  respond- 
ents virtually  conceded — and  properly  so — that  the  form  of 
ballot  used  for  voting  in  this  instance  was  not  framed  in  com- 
pliance with  the  provisions  of  the  amending  Act,  and  that  the 
by-law  could  only  be  supported,  if  at  all,  under  sec.  204  of  the 
Consolidated  Municipal  Act,  1903,  and  sec.  7  (35)  of  the  Inter- 
pretation Act,  1907.  But  he  contended,  and  the  Courts  below 
appear  to  have  given  effect  to.  the  argument,  that  it  had  not 
been  shewn  that  the  deviation  from  the  prescribed  form  did 
affect  the  substance,  or  was  calculated  to  mislead,  or  that  the 
mistake  in  the  use  of  the  forms  did  affect  the  result  of  the 
election. 

Sutherland,  J.,  in  the  first  instance,  and  the  Divisional 
Court  on  the  appeal,  appear  to  have  treated  this  case  as 
governed  by  the  decision  of  a  Divisional  Court  in  the  case  of 
Re  Oiles  and  Town  of  Almonte,  21  O.L.R.  362,  affirming  an 
order  made  by  Meredith,  C.J.,  1   O.W.N.  698. 

In  that  case  the  Courts  seemed  to  consider  that  the  onus 
was  on  the  applicant  to  shew  by  evidence  that  the  mistake  did 
not  mislead  or  affect  the  result  of  the  election.  But,  where  it 
is  shewn  that  there  was  a  mistake  made  in  the  use  of  the  form 
•or  that  there  was  a  deviation  from  the  form  prescribed,  the  rule, 
upon  general  principles,  should  be,  that  it  lies  upon  the  party 
seeking  to  support  what  was  done  to  make  it  appear  that  the 
departure  was  of  such  a  nature  as  not  to  effect  the  substance  of 
the  voting  or  to  be  calculated  to  mislead  and  did  not  affect  the 
result. 

It  happened  that  in  the  Giles  case  there  was  no  evidence  one 
way  or  the  other,  and  so  the  Courts  were  apparently  able  to  see 
their  way  to  upholding  the  by-law. 

But  the  circumstances  which  appear  in  this  case  are  such  as 
to  render  it  entirely  different  from  any  of  the  decisions  upon 
which  reliance  is  placed  for  supporting  this  by-law. 

The  applicant,  accepting  the  view  that  the  onus  was  upon 
him,  adduced  evidence  from  which  it  is  apparent  that  voters 
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were  misled  and  persons  who  intended  to  vote  were  unable  in- 
telligently and  properly  to  mark  their  ballot  papers. 

The  evidence  shews  that  the  form  of  ballot  paper  used  did 
lead  to  confusion  and  create  difficulty  in  the  minds  of  a  number 
of  voters  as  to  the  proper  manner  of  recording  their  votes. 

The  Legislature  has  deemed  it  proper  specially  to  provide 
that  in  the  case  of  voting  upon  local  option  by-laws  the  ballot 
paper  shall  be  in  a  form  calculated  to  distinguish  it  from  that 
to  be  used  in  voting  upon  other  by-laws.  No  doubt,  the  object 
of  this  provision  was  to  prevent  just  such  confusion  and  diffi- 
culty as  has  been  shewn  to  have  occurred  in  this  case. 

In  the  face  of  the  very  positive  provision  of  the  statute  and 
in  view  of  the  evidence,  it  is  beyond  question  that  the  mistake  in 
adopting  such  a  widely  different  form  to  that  prescribed  was  a 
substantial  departure  from  the  directions  of  the  Act  and  wafi 
calculated  to  mislead,  and  did  actually  mislead. 

The  appeal  should  be  allowed  and  the  by-law  quashed  with 
costs  throughout. 

JVIeredith^  J.A.  : — It  is  difficult  to  imagine  a  more  careless 
mistake,  of  this  character,  than  the  departure,  from  the  plainly 
prescribed  form  of  ballot,  which  was  made  in  this  case;  it  was 
quite  inexcusable,  as  well  as  being  not  in  accordance  with  the 
law. 

But  it  is  contended  that  it  had  no  effect  in  substance,  and 
that  it  was  not  calculated  to  mislead,  and  also  that  it  did  not 
affect  the  result  of  the  voting :  facts  which  the  respondents  must 
establish,  to  an  extent  sufficient  to  sustain  the  by-law;  not 
things  which  must  be  negatived  by  the  appellant. 

Expressing  my  own  views  of  these  matters  of  fact,  I  cannot 
doubt  that  the  mistake  was  calculated  to  affect,  and  did  affect, 
**the  substance''  and  was  ** calculated  to  mislead*'  and  did  mis- 
lead: how  could  anything  else,  reasonably,  be  thought?  **For 
Local  Option"  and  *' Against  Local  Option"  are  not  at  all 
like  **For  the  By-law"  and  *' Against  the  By-law,"  and  the 
difference  is  the  much  more  apt  to  mislead  when,  at  the  time  of 
voting  for  or  against  local  option,  the  voters  ar^  called  upon 
to  vote  for  or  against  some  other  by-law  in  regard  to  which  it 
is  proper  to  mark  the  ballots  **For  the  By-law"  and  ** Against 
the  By-law." 
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The  printing  in  small  type,  at  one  end  of  the  form  of  ballot 
in  question,  gives  information  which,  if  read,  would  make  it 
plain,  to  him  who  can  read  and  understood  plain  words,  that 
it  related  to  the  prohibition  of  the  sale  of  intoxicating  liquors, 
but  by  no  means  as  plainly  that,  *'For  the  By-law"  meant  for 
the  prohibition,  and  not,  for  the  liquors;  but  how  many  voters 
would  take  the  pains  to  read  these  words,  even  if  they  observed 
them;  and  how  many  could  read  them  without  their  ** glasses," 
in  the  crude,  and  frequently  ill-lighted,  compartments  of  polling 
booths? 

But,  if  not  entitled  to  give  evidence  myself,  and  to  determine 
this  caae  upon  such  evidence,  that  which  I  have  expressed  as  my 
view  of  the  facts  is  abundantly  proved  by  competent  witnesses, 
and  there  is  no  testimony  to  the  contrary.  This  evidence  puts 
it  beyond  any  reasonable  doubt  that  the  mistake  in  the  form  of 
the  ballot  did  affect  the  substance,  and  was  calculated  to  mis- 
lead, as  well  as  that  it  may  have  affected,  and  probably  did 
affect,  the  result ;  as  well  might  be  the  case  in  all  three  respects. 

When  one  voter  seeks  to  thrust  his  opinions  down  the  throat 
of  another  voter,  whether  it  be  for  ** local  option"  or  for  the 
repeal  of  "local  option,"  he  cannot  reasonably  find  fault  if  the 
Courts  require  him  to  perform  the  operation  only  in  the  manner 
in  which  the  law  permits  it  to  be  done. 

I  would  allow  the  appeal  and  quash  the  by-law. 


Garrow,  Maclaren,  and  Magee,  JJ.A.,  concurred. 


Appeal  allowed. 
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Graham  v.  Qrand  Trunk  R.W.  Co. 


Negligence— Railtoay — Seotion-man  Killed  on  Track — Train  Running  East 
upon  North  Track — Absence  of  Head-light  in  Fog — Rules  of  Company/ 
— Findings  of  Jury — Inference — Contributory  Negligence.  • 

Early  on  a  foggy  morning  in  September,  the  plaintiffs  husband,  a  section- 
man  employed  by  the  defendants,  was  working  on  the  north  track  of 
the  defendants'  double-tracked  line,  when  he  was  struck  by  an  engine 
coming  from  the  west  upon  the  north  track,  and  killed.  He  must  have 
heard  the  engine  approaching,  but  supposed  that  it  was  on  the  south 
track,  which  was  the  ususd  one  for  east-bound  trains.  In  an 
action  by  his  widow  to  recover  damages  for  his  death,  the  jury,  in  an- 
swer to  questions  submitted,  found  that  the  defendants  had  been  negli- 
gent in:  (1)  ^'neglecting  to  switch  back  train  on  to  right  line  at  Lyn;" 
(2)  not  carrying  a  head-light.  The  jury  also  found  that  there  had  been 
no  contributory  negligence;  and  they  assessed  the  plaintiffs  damages 
»t  a  sum  for  which  the  trial  Judge  pronounced  judgment  in  her  favour, 
with  costs: — 

Held,  on  appeal,  that  there  was  no  proper  evidence  to  support  the  first 
finding  of  negligence;  but  (Meredith,  J. A.,  dissenting)  that,  as  there 
was  imcontradicted  evidence  that  the  engine  had  no  head-light,  as  the 
defendants'  rules  provided  that  a  train  running  when  obscured  by  fog 
must  display  a  head-light,  as  the  jury  might  well  infer  that,  if  it  had 
been  displayed,  it  probably  would  have  prevented  the  accident,  as  the 
point  was,  though  not  specially  mentioned  in  the  pleadings,  submitted 
to  the  jury  by  the  trial  Judge,  without  objection,  and  was,  in  the  cir- 
cumstances, one  proper'  for  their  consideration,  and  as  there  was  evi- 
dence upon  which  the  jury  might  well  negative  contributory  negli- 
gence, judgment  was  properly  given  for  the  plaintiff. 

Per  Meredith,  J.A.: — The  jury  may  act  upon  proper  presumptions  of 
fact,  but  may  not  draw  upon  their  imaginations,  nor  supply  facts  which 
ought  to  be  proved  under  oath.  The  analogy  of  judicial  notice  obtains 
to  some  extent,  but  is  limited  to  a  few  matters  of  elemental  experience; 
and  it  is  not  in  the  category  of  elemental  experience  that  in  a  dense 
fog  in  the  daylight  the  head-light  of  an  engine  would  have  conveyed 
to  the  deceased  the  fact  that  the  train 'was  running  on  the  east-bound 
track,  in  time  to  save  him  from  his  assurance  that  it  was  on  the  other 
track.  There  was  not  a  particle  of  evidence  that  the  negligence  of  the 
defendants  in  running  the  train  without  a  head-light  was  the  cause  of 
the  accident;  and  there  should  be  a  new  trial. 

The  statement  of  claim  was  as  follows: — 

1.  The  plaintiflf  is  the  widow  of  David  J.  Graham,  late  of  the 
township  of  Elizabethtown,  in  the  county  of  Leeds,  section-man, 
deceased,  who  was  run  over  and  killed  by  a  freight  train  of  the 
defendants,  on  the  16th  September,  1910. 

2.  Letters  of  administration  to  the  property  of  the  deceased 
David  J.  Graham  were  granted  to  the  plaintiflf  by  the  proper 
Surrogate  Court  in  that  behalf. 
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3. ,  The  said  David  J.  Graham,  deceased,  left  him  surviving  the 
plaintiff,  his  lawful  widow,  and  one  infant  child,  William  David 
Graham,  two  years  old,  his  only  next  of  kin. 

4.  David  J.  Graham,  at  the  time  of  his  death,  was  a  work- 
man in  the  employ  of  the  defendants  as  a  section-man  on  the 
double-tracked  railway  line  of  the  defendants,  near  Lyn,  Ontario. 

5.  The  trains  operated  by  the  defendants  over  their  said 
double-track,  in  accordance  with  the  rules  and  regulations  of  the 
defendants,  are  run  as  follows :  east-bound  trains  over  the  south 
track  and  west-bound  trains  over  the  north  track;  and,  at  the 
time  of  the  accident  to  the  deceased,  he  was  aware  that  this  was 
the  practice  and  custom  of  the  defendants  in  reference  to  the 
operation  of  their  double-track  for  west-bound  and  east-bound 
trains. 

6.  On  the  16th  September,  1910,  the  said  David  J.  Graham 
proceeded  to  work  on  the  defendants'  north  or  west-bound  track 
near  Lyn  station,  under  the  supervision  and  directions  of  the 
section  foreman,  L.  Flynn,  who  was  the  foreman  to  whose  orders 
the  deceased  was  bound  to  conform,  and  did  conform,  and,  while 
so  employed,  the  deceased  was  run  over  and  killed  by  a  freight 
train,  proceeding  east  on  the  west-bound. or  north  track. 

7.  At  the  time  of  the  said  accident,  there  was  a  heavy  fog  over 
the  tracks  in  question,  and  so  thick  that  objects  could  not  be 
distinguished  at  a  distance  of  forty  feet  away.  Knowing  the 
conditions  to  be  such,  it  was  the  duty  of  the  said  section  fore- 
man to  have  protected  the  deceased,  while  at  his  said  work ;  and, 
in  consequence  of  the  negligence  of  the  said  foreman,  in  failing 
to  protect  the  said  deceased  from  danger,  while  carrying  out 
the  orders  of  the  said  section  foreman,  the  deceased  was  run 
over  and  killed. 

8.  The  plaintiff  further  says  that  it  was  the  duty  of  the  de- 
fendants to  have  given  notice  or  warning  to  the  deceased  that 
the  east-bound  freight  train  in  question  was  not  proceeding  on 
the  south  track  as  usual,  but  was  proceeding  eastward  on  the 
north  track,  which  was  unusual ;  and,  in  consequence  of  the  neg- 
lect and  breach  of  duty  on  the  part  of  the  defendants  to  give 
the  deceased  reasonable  notice  or  warning  of  the  approach  of 
the  said  train,  the  deceased  was  run  over  and  killed. 
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9.  The  plaintiflf  further  says  that,  in  consequence  of  the 
heavy  fog  existing  at  the  time  and  place  of  the  said  accident,  and 
of  the  further  fact  that  the  said  train  was  proceeding  east  on  the 
west-bound  track,  it  was  the  duty  of  the  engineer  in  charge  of 
the  engine  of  the  said  freight  train  to  give  reasonable  warning 
of  the  approach  of  the  said  train  to  the  deceased  and  others 
lawfully  employed  upon  the  said  track.  In  violation  of  his  said 
duty,  the  said  engineer  did  not  give  any  notice  or  warning  of  his 
approaching  train  to  the  deceased;  and,  as  a  result  thereof,  the 
said  engine  struck  and  killed  the  said  David  J.  Graham,  while 
lawfully  at  work  on  the  said  track. 

The  plaintiff  claims  $1,500  damages. 

The  statement  of  defence  was  as  follows: — 

1.  By  statute  16  Vict.  ch.  37,  sec.  2,  also  the  Railway  Act, 
R.S.C.  1906,  ch.  37,  sec.  306,  both  public  Acts,  the  defendants 
say  that  they  are  not  guilty  as  in  the  plaintiflf 's  statement  of 
claim  alleged. 

2.  The  defendants  deny  the  allegations  contained  in  the 
plaintiff's  statement  of  claim,  and  put  the  plaintiff  to  the  strict 
proof  thereof. 

3.  So  far  as  the  plaintiff's  claim  is  founded  upon  any  alleged 
right  to  recover  at  common  law,  these  defendants  say  that  they 
are  a  corporation  and  acting  under  the  provisions  of  the  various 
statutes  passed  respecting  them. 

(a)  That  the  corporation,  as  such,  cannot  be  liable  for  any 
error  in  judgment  in  its  employees  as  to  the  proper  system  to 
be  adopted  or  precautions  to  be  taken. 

(fc)  That  the  defendants'  business  in  Canada  is  directed  and 
superintended  by  a  board  of  directors  whose  headquarters  are  in 
London^  England,  and  is  carried  on  in  Canada  by  careful,  skilled, 
experienced,  and  competent  men,  who  give  their  full  time  and 
attention  thereto. 

(c)  That,  for  the  purpose  of  carrying  on  the  said  business  in 
Canada,  they  are  supplied  with  all  necessary  material  and  every- 
thing for  the  proper  and  efficient  maintenance  and  management 
of  the  defendants'  business. 

(d)  That  for  the  said  purpose  they  employ  only  skilled  and 
experienced  workmen  who  are  fully  competent  to  perform  the 
various  duties  assigned  to  them. 
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(e)  That,  if  the  alleged  accident  was  in  any  way  caused  by 
reason  of  the  negligence  of  a  person  in  the  service  of  the  defend- 
ants, as  alleged  by  the  plaintiff,  and  which  the  defendants  deny, 
the  same  was  caused  by  the  act  of  a  fellow-servant  engaged  at 
the  time  thereof  in  a  common  employment  with  the  deceased,  and 
for  any  alleged  default  or  negligence  of  such  fellow-servant, 
these  defendants  are  not  liable  to  the  plaintiff. 

4.  The  defendants  say  that  the  accident  complained  of  in  the 
statement  of  claim  was  not  caused : — 

(a)  By  reason  of  the  negligence  of  any  persons  in  the  service 
of  the  defendants,  who  had  superintendence  of  the  said  train  or 
locomotive  or  premises  in  question  intrusted  to  them  whilst  in 
the  exercise  of  such  superintendence. 

(6)  By  reason  of  the  act  or  omission  of  any  person,  other 
than  the  deceased,  in  the  service  of  the  defendants,  done  or  made 
in  obedience  to  the  rules  and  by-laws  of  the  defendants. 

(c)  By  reason  of  the  negligence  of  any  person  other  than 
the  deceased  in  the  service  of  the  defendants  who  had  charge  of 
any  points,  signals,  trains,  tracks,  buildings,  or  premises  upon 
the  defendants'  railway. 

(d)  By  reason  of  any  defect  in  the  condition  or  arrangement 
of  the  ways,  works,  machinery,  plant,  buildings,  and  premises 
in  connection  with  or  intended  for  the  use  of  the  business  of  the 
defendants. 

5.  The  accident  to  the  deceased  complained  of  in  the  state- 
ment of  claim  was  not  caused  through  any  neglect  or  omission 
on  the  part  of  the  defendants,  as  alleged  in  the  said  statement  of 
claim ;  but,  on  the  contrary,  the  said  accident  and  injury  were  due 
solely  to  neglect  and  want  of  care  on  the  part  of  the  said  deceased 
and  not  otherwise,  by  reason  of  which,  the  defendants  submit,  the 
plaintiff  is  precluded  from  recovering  in  this  action. 

6.  The  defendants,  for  the  reasons  above  set  forth,  submit 
that  this  action  should  be  dismissed  with  costs. 


The  action  was  tried  befohe  Sutherland,  J.,  and  a  jury. 

The  questions  submitted  to  the  jury  and  their  answers  were 
as  follows: — 

1.  Was  the  death  of  the  deceased  the  result  of  negligence  on 
the  part  of  the  defendant  company?    A.  Yes. 
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2.  If  so,  wherein  did  such  negligence  consist?  A.  By  the 
servants  of  the  company  failing  to  do  their  duty  by  neglecting  to 
switch  back  train  on  to  right  line  at  Lyn  and  not  carrying  a 
head-light. 

3.  Or  was  the  death  of  the  deceased  the  result  of  any  negli- 
gence on  his  part  ?    A.  No. 

4.  If  so,  wherein  did  such  negligence  consist? 

5.  Could  the  deceased,  by  reasonable  care,  have  avoided  the 
accident?    A.  No. 

6.  If  the  5th  question  is  answered  **yes,''  what  could  he  have 
done  to  avoid  it? 

7.  Damages?  A.  $1,500,  divided  $600  to  plaintiff  and  $900 
to  her  child. 

Upon  these  findings,  Sutherland,  J.,  entered  judgment  for 
the  plaintiff  for  $1,500  and  costs. 

The  defendants  appealed  to  the  Court  of  Appeal. 

November  21,  1911.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

7.  F.  Hellmuth,  K.C.,  for  the  defendants,  argued  that  there 
had  been  no  negligence  shewn  on  the  part  of  the  defendants, 
causing  the  accident.  Upon  the  evidence  adduced,  the  accident 
arose  owing  to  the  negligence  of  the  deceased,  and  the  finding 
of  the  jury  to  the  contrary  was  perverse.  There  should  have 
been  a  nonsuit. 

J.  A.  Hutcheson,  K.C.,  for  the  plaintiff,  contended  that  the 
doctrine  of  res  ipsa  loquitur  applied.  The  mere  happening  of 
the  accident  was  presumptive  evidence  of  negligence  against  the 
railway  company.  No  warning  had  been  given  that  the  train 
was  travelling  on  the  wrong  track.  The  train  could  have 
crossed  to  its  proper  track  at  a  cross-over,  a  little  to  the  west 
of  where  the  deceased  was  killed.  The  finding  of  the  jury  that 
the  locomotive  had  no  head-light  displayed,  as  required  by  rule 
156  of  the  operating  rules  of  the  railway  company,  was  based 
upon  evidence  which  was  not  contradicted. 

Hellmuth,  in  reply. 

January  17,  1912.  Garrow,  J.A.: — Appeal  by  the  defen- 
dants from  the  judgment  at  the  trial  before  Sutherland,  J.,  and 
a  jury. 
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The  action  was  brought  by  the  plaintiflf,  as  widow  and  ad- 
ministratrix of  her  late  husband  David  J.  Graham,  who  was 
in  the  employment  of  the  defendants  as  a  section-man  on  the  Lyn 
section,  and  while  so  employed  was  struck  by  a  moving  engine 
and  killed. 

The  accident  occurred  early  in  the  morning  of  the  16th  Sep- 
tember, 1910,  described  in  the  evidence  as  an  unusually  thick, 
foggy  morning. 

The  defendants'  line  of  railway  at  the  point  in  question  runs 
east  and  west,  and  is  double-tracked.  Engines  proceeding  east 
use  the  south  track,  and  those  proceeding  west,   the  north  track. 

The  section-men,  of  whom  there  were  in  all  three  and  a  fore- 
man, were,  on  the  morning  in  question,  put  to  work  by  the  fore- 
man at  ties  in  the  north  track.  And  it  was  while  working  on  that 
track  that  the  deceased  was  struck. 

The  engine  came  from  the  west — the  reason  being  .that  an 
accident  had  occurred  near  Mallorytown,  nine  miles  west  of 
Lyn,  upon  the  other  track,  which  made  it  necessary  temporarily 
to  use  the  north  track  for  east-bound  engines. 

The  jury,  in  answer  to  questions  submitted,  found  that  the 
defendants  had  been  negligent  in:  (1)  "neglecting  to  switch 
back  train  on  to  right  line  at  Lyn;"  and  (2)  not  carrying  a 
head-light ;  that  there  had  been  no  contributory  negligence ;  and 
assessed  the  damages  at  $1,500. 

The  learned  counsel  for  the  defendants  now  contends  that 
there  was  no  proper  evidence  to  support  these  findings.  And 
as  to  the  first,  the  objection  is,  I  think,  well  founded.  It  is 
probable,  as  suggested  upon  the  argument,  that  the  jury  may 
have  acted  upon  local  knowledge  as  to  the  location  of  switches 
at  or  near  Lyn,  which  does  not  appear  in  the  evidence,  which, 
so  far  as  I  have  seen,  does  not  indicate  that  what  the  jury  finds 
as  to  switching  back  to  the  other  track  could  have  been  done 
between  Mallorytown  and  Lyn,  where  the  accident  to  the  de- 
ceased happened. 

But  upon  the  other  ground,  while  the  evidence  is  certainly 
meagre,  it  is,  I  think,  sufiBcient. 

Cook,  one  of  the  section-men,  said :  **Q.  Did  you  see  any  head- 
light on  the  engine?  A.  I  did  not  see  none  at  all.  Q.  Were  you 
in  a  position  where  you  could  have  seen  the  head-light  if  there 
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had  been  one  ?  A.  Yes. ''  And  he  was  not  contradicted,  nor  even 
cross-examined,  as  to  these  statements. 

The  defendants'  rules  were  also  put  in,  and  one  of  them 
(156)  provides  that  a  train  running  when  obscured  by  fog  must 
display  the  head-light  in  front.  The  fog  on  the  occasion  in  ques- 
tion was  so  dense,  according  to  the  evidence,  rs  quite  to  obscure 
objects  more  than  60  or  70  feet  away.  The  train  was  proceed- 
ing at  a  speed  of  30  to  35  miles  an  hour.  The  proper  whistles 
were  proved  to  have  been  given,  and  were,  no  doubt,  heard  by 
the  deceased,  but  he  quite  naturally  would  assume  that,  as  they 
came  from  the  west,  the  approaching  train  was  upon  the  south 
track,  and  so  continued  at  his  work,  as  did  both  East,  who  also 
was  killed,  and  Cook,  who  at  the  last  moment  escaped.  •  There  is 
no  evidence  that  the  bell  was  ringing,  and  no  finding  as  to  it. 

The  section-men  knew  nothing  of  the  accident  near  Mallory- 
town  necessitating  a  change  in  the  use  of  the  tracks  until  after- 
wards. No  one  at  Lyn  apparently  did,  not  even  the  operator. 
Under  these  circumstances,  it  was  especially  incumbent,  in  my 
opinion,  upon  the  defendants  to  have  had  the  head-light  dis- 
played. And  it  was,  I  think,  competent  for  the  jury  to  infer 
that,  if  it  had  been  lit,  it  probably  would  have  prevented  the 
accident.  There  would  be  less  likelihood  of  such  a  continuous 
signal  miscarrying  than  there  was  of  those  given  by  mere  sound, 
under  the  unusual  and  ambiguous  circumstances  which  we  have 
here.  The  rays  would,  of  course,  extend  somewhat  beyond  the 
mere  line  of  track  on  which  the  engine  was  proceeding,  but  they 
would,  naturally,  be  densest  and  most  visible  upon  that  track. 

The  point  was,  without  objection,  submitted  to  the  jury  by 
the  learned  trial  Judge  in  his  very  full  and  careful  charge,  and 
was,  under  all  the  circumstances,  one  quite  proper  for  their 
consideration. 

I  would  dismiss  the  appeal  with  costs. 
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Maoee,  J.A.  : — The  jury  seem,  from  their  first  finding  as  to . 
particulars  of  the  defendants'  negligence,  to  have  considered 
that  the  switch  at  Lyn  connecting  the  north  and  south  tracks  was 
west  of  the  place  where  the  fatality  occurred,  which  was  at  or 
close  to  the  tool-house  or  hand-car-house,  and  that  the  train  could 
by  that  switch  have  resumed  the  usual  east-bound  course  on  the 
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south  track  before  reaching  that  point.  The  track  there  is  lower, 
owing  to  crossing  a  creek  yallej.  so  that  there  is  an  np-grade 
each  way  from  L3m.  The  witness  Boolej  says  the  eross-OTcr 
switch  is  **jnst  a  little  bit  above  the  car-honse.*'  Whether  tbis 
means  up  the  grade  on  the  east  or  the  west  or  up-stream  of  the 
St.  Lawrence  does  not  appear.  The  trial  was  at  Brockville,  east 
of  Lyn,  and  very  likely  the  witness  meant  beyond,  that  is, 
west  of,  the  car-house.  Counsel  are  not  agreed,  even  here,  as  to 
the  locality  of  the  switch.  The  jury  possibly  acted  upon  some 
knowledge  of  the  locality,  or  of  the  current  form  of  speech  there 
as  to  east  and  west,  but  the  fact  cannot  be  said  to  have  been 
proved,  nor,  even  if  it  had  been,  that  the  switch  could  have 
been  used  by  that  train  in  view  of  other  possible  trains. 

But  I  agree  that  the  judgment  should  stand  upon  the  other 
negligence  found  as  to  the  head-light.  The  plaintiff  called,  as  to 
that,  the  only  survivor  of  the  three  section-men.  The  foreman 
was  in  the  tool-house  at  the  time.  The  plaintiff  was  net  bound 
to  call  the  engineer  or  fireman  to  prove  a  breach  of  duty  by 
themselves.  It  seems  to  have  been  admitted  or  asserted  on  both 
sides  that  the  engineer  was  in  the  court-room  during  the  trial. 

The  question  as  to  the  head-light  was  deliberately  asked  dur- 
ing the  examination-in-ehief  of  the  plaintiff's  first  witness,  called 
as  to  the  circumstances  of  the  occurrence. 

The  statement  of  claim  alleged  that  there  was  a  dense  fog, 
and  it  was  the  duty  of  the  engineer  to  give  reasonable  warning 
of  the  approach  of  his  train.  The  defendants'  own  rule  shews 
that  they  consider  one  reasonable  means  of  warning  in  a  fog  to 
be  a  head-light.  Its  importance  is  manifest  from  the  fact  that, 
if  these  men  had  been  working  west  of  the  whistling  place  for  the 
semaphore,  as  but  for  the  foreman's  caution  they  might  well 
have  been,  they  would  have  had  no  other  warning  of  the  ap- 
proach of  the  train  on  the  unusual  track.  The  deceased  was 
faced  to  the  south,  which  would  be  at  or  nearly  at  right  angles 
to  the  track,  and  was  bending  downward  at  his  work.  In  such 
a  position  the  reflection  of  a  light  upon  the  steel  rails  might  well 
have  attracted  his  attention,  or  even  possibly  the  moving  shadows 
on  the  fog  of  the  two  men  to  the  west  of  him  or  of  himself  or 
his  adze.  A  second  might  have  saved  him.  All  that  was  for  the 
jury.     The  defendants  deliberately  took  their  stand  upon  the 
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evidence  given.  Meagre  though  it  was,  it  was  uncontradicted. 
No  surprise  was  sprung  upon  them ;  and  I  do  not  think  the  plain- 
tiff should  be  subjected  to  the  expense,  delay,  anxiety,  and 
hazard  of  another  trial. 

Then  I  cannot  say  that  the  jury  were  wrong  in  negativing 
contributory  negligence.  It  would  mean  not  only  negligence  on 
the  part  of  Graham,  but  also  of  East,  who  lost  his  life,  and 
Cook,  who  barely  escaped.  There  is  no  compelling  evidence  that 
any  instance  of  a  train  running  on  the  left-hand  track  had  oc- 
curred during  Graham's  work — ^from  April  to  September — ^upon 
the  railway.  The  foreman  says  it  had  not  happened  all  the  time 
he  was  on  that  section,  and  his  foremanship  began  in  June. 
Cook  only  says  he  guessed  it  would  be  weeks,  not  months,  since  he 
knew  of  an  instance,  but  he  had  only  been  working  since  June, 
and  not  for  two  years  before.  The  jury  might  well  have  dis- 
counted the  foreman's  general  statement  that  he  had  warned 
the  whole  gang  to  watch  both  ways.  Even  if  it  be  assumed  that 
Graham  heard  the  first  whistle  for  the  crossing,  he  might  well 
assume  that  it  was  given  at  the  usual  distance  from  the  highway 
crossing,  near  which  they  were  working.  Yet  Cook  says,  **I 
heard  it  at  (for?)  the  crossing,  I  looked  up,  and  the  thing 
leaped  at  me.  I  did  not  have  time  to  jump.'*  The  jury  might 
well  find  that  there  was  no  negligence  of  Graham. 

I  agree  that  the  judgment  should  stand. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 

Meredith,  J. A.  (dissenting)  : — The  difficulties  which  surround 
this  case  have  arisen  largely,  if  not  altogether,  from  the  plaintiff 
adducing  as  little  evidence,  upon  essential  points,  as  possible, 
trusting  to  the  jury  to  do  the  rest  in  her  interests ;  and  from  the 
defendants  giving  no  evidence  at  all,  though  some  of  the  mater- 
ial facts  were  especially  within  their  knowledge ;  the  result  being, 
in  my  opinion,  a  necessity  for  a  new  trial,  better  conducted  in 
these  respects,  to  enable  the  doing  of  justice  with  some  degree  of 
satisfaction  and  certainty. 

The  plaintiff  alleged,  and  went  to  trial  upon  allegations  of, 
negligence  in  five  respects  only : — 

1.  In  running  the  east-bound  train  on  the  west-bound  track; 
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C  A  2.  In  the  man  being  killed  while  conforming  to  the  orders  of 

^^^^         his  foreman,  to  whose  orders  he  was  bound  to  conform; 
Obahak  3.  In  failure  of  the  foreman  to  protect  the  man  in  a  dense 
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bound  train  was  running  on  a  west-bound  track ;  and 

5.  In  failure  of  those  in  charge  of  the  train  to  give  warning 
of  its  approach. 

The  first  four  of  these  allegations  are  quite  crude,  and  obvi- 
ously insufficient  to  support  an  action. 

As  to  the  first  allegation,  it  is  not,  in  itself,  negligence  to 
run  an  east-bound  train  on  a  west-bound  track  or  vice  versa; 
it  may  sometimes  be  necessary  to  do  so.  In  order  to  make  out  a 
case  of  negligence,  it  must  be  proved  that  it  was  negligently  so 
run. 

The  second,  too,  quite  fails  to  disclose  any  cause  of  action; 
there  is  no  allegation  of  anything  negligent  on  the  part  of  the 
person  who  gave  the  order,  whose  negligence  is  the  very  essence 
of  a  cause  of  action  in  this  respect.  For  all  that  is  alleged,  the 
accident  might  have  been  caused  through  the  fault  of  the  man 
himself,  or  without  fault  on  the  part  of  any  one. 

So,  too,  of  the  third.  There  is  no  allegation  of  the  manner 
in  which  the  man  should  have  been  protected ;  it,  like  the  other 
allegations  with  which  I  have  dealt,  is  altogether  too  crude  and 
uncertain  to  disclose  any  kind  of  a  right  of  action.  It  was  sug- 
gested here  that  the  foreman  might  have  put  a  torpedo  on  the 
west-bound  track  west  of  the  place  where  the  men  were  working ; 
but  that  goes  very  near  to  saying  that  the  men  were  negligent 
in  remaining  at  work  after  hearing  the  whistle  and  the  noise  of 
the  coming  train,  as  they  all  did  for  some  time  before  the  acci- 
dent. If  there  be  such  a  known  danger  that  a  torpedo  should 
be  placed,  it  is  surely  such  a  known  danger  that  the  men  should 
step  off  both  tracks  when  it  is  impossible  to  see  a  train  before 
it  is  upon  them. 

In  regard  to  the  fourth,  I  know  of  no  duty  such  as  that  al- 
leged ;  indeed,  it  would  be  manifestly  absurd  to  say  that,  before 
so  running  a  train,  the  company  was  bound  to  hunt  up  all  its 
section-men  in  all  the  sections  through  which  it  was  to  be  so  run, 
and  to  inform  them  of  the  fact. 
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The  fifth  allegation  might  have  aflPorded  a  good  cause  of 
action,  if  proved  at  the  trial ;  but,  on  the  contrary,  it  was  plainly 
disproved,  and  the  jury  were  against  the  plaintiff  in  this  respect. 

But  also,  in  all  these  respects,  the  plaintiff  failed  with  the 
jury,  as  was  to  have  been  expected ;  they,  however,  found  for  her 
on  two  other  grounds  not  alleged  in  the  pleadings:  (1)  because 
the  train  was  not  crossed  over  to  the  east-bound  track  at  Lyn; 
and  (2)  because  it  was  being  run  without  a  head-light. 

It  is,  however,  impossible  to  support  the  judgment  in  appeal 
on  the  first  ground,  even  if  there  had  been  proper  allegations  of 
it  in  the  pleadings,  so  that  the  defendants  might  have  come  down 
to  trial  prepared  to  meet  it;  and  the  trial  Judge  was  of  this 
opinion.  Nothing  is  really  proved  as  to  the  cause  for  the  train 
taking  the  west-bound  track,  nor  is  it  shewn  that  it  safely  and 
properly  could  have  taken  the  east-bound  track  at  Lyn,  and  con- 
tinued upon  it ;  nor  is  it  even  shewn,  in  any  way,  that  the  **  cross- 
over" at  Lyn  is  west  of  where  the  man  was  killed.  The  onus  of 
proof  in  these  respects  was  upon  the  plaintiff,  and  she  really 
made  no  attempt  to  prove  them.  It  is  true  that  the  essential 
knowledge  was  largely  in  the  defendants'  servants  or  ofScials; 
but  it  might  have  been  extracted  by  the  usual  processes  of 
discovery. 

The  finding  in  regard  to  the  head-light  is  not  based  upon 
allegation,  or  upon  any  case  made  at  the  trial,  respecting  it ;  it  is 
really  based  only  upon  the  following  few  words  which  happened 
to  come  out,  incidentally,  in  the  examination  of  one  of  the 
witnesses,  and  was  not  even  referred  to  in  the  cross-examination : 
**Q.  Did  you  see  any  head-light  on  the  engine?  A.  I  did  not 
see  none  at  all.  Q.  Were  you  in  a  position  where  you  could  have 
seen  the  head-light  if  there  was  one?    A.  Yes." 

An  extraordinary  thing  to  base  a  judgment  for  $1,500  upon, 
even  if  the  action  had  been  brought,  or  the  parties  had  gone 
down  to  trial,  upon  this  ground. 

There  is  evidence  upon  which  a  reasonable  jury  might  find 
negligence  in  running  this  train  without  a  head-light,  and  that 
it  was  so  run ;  but  there  is  not  a  particle  of  evidence  that  such 
negligence  was  the  cause  of  the  accident;  it  was  not  even  sug- 
gested in  the  evidence ;  but  the  few  words  of  testimony  which  I 
have  quoted  were  caught  at  as  a  straw,  when  all  the  grounds 
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upon  which  the  action  was  brought  were  failing.  The  learned 
trial  Judge  said  that  in  this  respect  the  jury  were  in  as  good  a 
position  as  he  was  for  determining  the  question;  and  that,  of 
course,  was  quite  true,  but  the  diflSculty  is,  that  neither  could 
really  know  anything  about  it ;  and  so  neither  was  in  a  position 
to  attempt  to  determine  it.  Only  those  to  whom  experience  has 
taught  the  effect  of  a  head-light,  on  a  double-track  line,  in  a 
dense  fog,  in  the  daylight,  could  know  really  anything  about  it, 
and  not  one  person  in  ten  thousand  has  had  any  such  teaching. 
I  am  in  a  dense  fog  of  ignorance  as  to  such  effect,  for  want  of 
experience,  and  I  decline  to  let  a  denser  fog  of  conceit  make  me 
oblivious  to  the  fact;  and  I  purpose  putting  the  jury  on  the 
same  plane.  To  assume  that  the  purposes  of  a  railway  com- 
pany's rule  requiring  its  servant  to  have  a  head-light  burning 
in  a  fog,  or  when  it  is  dark,  is  to  intimate  to  section-men  which 
track  the  engine  carrying  it  is  running  on,  is  a  quite  unwar- 
ranted assumption;  its  main  purpose  is  the  protection  of  the 
engine  and  train  against  obstructions  upon  the  track,  broken  rails 
and  open  switches  and  other  like  dangers;  it  is  also,  of  course, 
to  give  warning  of  the  approach  of  the  train.  But  whether,  in 
the  circumstances  of  this  case,  it  would  have  given  an  indica- 
tion of  the  track  it  was  running  upon  at  any  distance,  even  from 
a  point  of  observation,  as  I  have  said  before,  I  doubt  if  one  man 
in  ten  thousand  really  knows.  Much  less  could  any  one,  without 
experience,  really  know  whether  it  would  have  any  effect  upon 
men  so  self-satisfied  that  the  train  was  on  the  east-bound  track 
that  not  one  of  them  took  the  trouble  to  look,  although  they  heard 
the  whistle  a  long  way  off,  and  heard  the  increasing  sound  of  the 
heavy  on-rushing  train,  until  struck  by  it,  if  two  of  them  really 
looked,  even,  then. 

It  is  said  that  the  jury  may  draw  inferences  from  the  facts 
proved ;  of  course  they  may,  in  a  measure ;  though  I  would  rather 
put  it  that  they  may  act  upon  proper  presumptions  of  fact ;  but 
the  jury  may  not  draw  upon  their  imaginations;  nor  supply 
facts  which  ought  to  be  proved  under  oath.  . 

I  have  no  desire  to  detail  things  which  are  elementary;  but 
sometimes  that  is  necessary ;  and,  upon  this  subject,  that  seems  to 
me  to  be  the  case :  I  shall,  therefore,  read  from  one  or  two  stand- 
ard text-books  the  rule  as  it  long  has  been. 
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**  Presumptions  of  fact  .  .  .  differ  from  presumptions  of 
law  in  this  essential  respect,  that  while  presumptions  of  law  are 
reduced  to  fixed  rules,  and  constitute  a  branch  of  the  system  of 
jurisprudence,  presumptions  of  fact  are  derived  wholly  and 
directly  from  the  circumstances  of  the  particular  case,  by  means 
of  the  common  experience  of  mankind,  without  the  aid  or  control 
of  any  rules  of  law.  Such,  for  example,  is  the  inference  of 
guilt,  drawn  from  the  discovery  of  a  broken  knife  in  the  pocket 
of  the  prisoner,  the  other  part  of  the  blade  being  found  sticking 
in  the  window  of  a  house,  which,  by  means  of  such  an  instru- 
ment, had  been  burglariously  entered:"  Taylor  on  Evidence, 
10th  ed.,  sec.  214. 

**  Evidence  is  usually  required  to  be  on  oath.  In  accordance 
with  this  principle,  although  each  juryman  may  apply  to  the 
subject  before  him  the  general  knowledge  which  every  man 
must  be  supposed  to  have/'  yet  personal  knowledge  must  be 
given  on  oath  before  it  can  be  acted  upon:  ib.,  sec.  1379. 

*'In  general,  the  jury  may  in  modern  times  act  only  upon 
evidence  properly  laid  before  them  in  the  course  of  the  trial. 
But  so  far  as  the  question  is  one  upon  which  men  in  general  have 
a  common  fund  of  experience  and  knowledge,  through  data 
notoriously  accepted  by  all,  the  analogy  of  judicial  notice  obtains 
to  some  extent,  and  the  jury  are  allowed  to  resort  to  this  informa- 
tion in  making  up  their  minds.  .  .  .  But  the  scope  of  this 
doctrine  is  narrow;  it  is  strictly  limited  to  a  few  matters  of 
elemental  experience  in  human  nature,  commercial  affairs,  and 
every-day  life:"  Wigmore  on  Evidence,  sec.  2570. 

And  the  impropriety  of  deciding  cases  upon  one's  own 
notions,  or  own  knowledge,  instead  of  upon  the  evidence  adduced 
at  the  trial,  is  pointedly  dealt  with  in  the  modem  case  of  Kes- 
sowji  Issur  V.  Oreat  Indian  Peninsula  R.W.  Co.  (1907),  96  L. 
T.R.  859. 

It  seems  that,  at  one  time,  the  jury  were  allowed  to  give  much 
greater  effect  to  their  own  personal  knowledge,  as  much  as  has 
sometimes  been  allowed  in  the  Courts  here,  but  that  was  in  the 
middle  ages  or  thereabout. 

It  is  certainly  not  in  the  category  of  elemental  experience 
that  in  a  dense  fog  in  the  day-light  the  head-light  of  an  engine 
would  have  conveyed  to  these  unfortunate  workmen  the  fact 
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that  the  train  was  running  on  the  east-bound  track,  and  have 
conveyed  it  in  time  to  save  them  from  their  self-satisfied  assur- 
ance that  it  was,  as  usual,  on  the  other  track,  though  the  sound 
of  the  on-coming. train  and  the  knowledge  that  it  might  possibly 
be  on  the  east-bound  track  failed  to  do  so.  Whether  at  all,  or 
how  far  away,  the  head-light  would  shew,  even  to  one  looking 
for  it,  upon  which  track  the  engine  was  running,  are  certainly 
not  things  included  in  the  saying,  ^^Manifesta  probatione  non 
indigent ;''  to  complement  which  it  is  proper  to  add  ^^Non  refert 
quid  notum  sit  judici,  si  notum  non  sit  in  forma  judiciL" 

But,  if  the  jury  have  the  power  to  do  that  which  was  done  in 
this  case — both  supply  the  facts  and  then  draw  the  inference — 
it  is  hardly  fair  to  make  them  take  the  oath  to  give  a  true  verdict 
** according  to  the  evidence:''  it  would  be  but  fair  to  add  to  it 
**or  your  own  knowledge  or  conceit." 

I  would  allow  the  appeal,  set  aside  the  judgment  and  verdict, 
and  direct  a  new  trial. 


Appeal  dismissed;  MEREorrH,  J. A.,  dissenting. 


D.C. 
1912 

Jan.  24. 


[DIVISIONAL  COURT.] 

Parsons  v.  City  op  London. 

Municipal  Corporations — Sale  of  Municipal  Lands — Statutory  Authority — 
1  Oco.  V.  ch.  95,  sec.  10 — Position  of  Cou7icil  in  Making  Sale — Trus- 
tees— Precautions — Absence  of  Fraud. 

The  judgment  of  Middleton,  J.,  ante  172,  was  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  Middleton, 
J.,  ante  172. 

January  23  and  24.  The  appeal  was  heard  by  a  Divisional 
Court  composed  of  FALCONBRroGE,  C.J.K.B.,  Brttton  and  Rid- 
dell,  JJ. 

JV.  W.  Rowell,  K.C.,  and  C.  G.  Jarvis,  for  the  plaintiff,  con- 
tended that  the  City  of  London  Act,  1  Qteo,  V.  ch.  95,  sec.  10, 
did  not  authorise  the  inclusion  in  the  attempted  sale  of  city 
hall  property  of  the  portion  of  **Covent  Qarden  Market '*  in- 
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volved  therein:  Western  Counties R.W,  Co.  v.  Windsor  and  An- 
napolis R.W.  Co.  (1882),  7  App.  Gas.  178;  Roe  v.  Lidwell 
(1860),  11  Ir.  C.L.R.  320.  The  municipal  council  did  not  take 
the  steps  incumbent  upon  it  as  trustee  to  obtain  a  fair  and 
full  price  for  the  property,  and  was  guilty  of  a  breach  of  trust 
in  that  regard:  PhUlips  v.  City  of  Belleville  (1905),  9  O.L.R. 
732;  Dance  v.  Qoldingham  (1873),  L.R.  8  Ch.  902;  Attorney- 
General  v.  Ooderich  (1856),  5  Qr.  402. 

T.  0.  Meredith,  K.C.,  for  the  defendants  the  Corporation  of 
the  City  of  London,  and  J.  B.  McKiUop,  for  the  defendants  the 
Royal  Bank  of  Canada,  were  not  called  upon. 


443 

D.a 
1912 

Pahsonb 

V. 

Cinow 
London. 


January  24.  The  judgment  of  the  Court  was  delivered  by 
Falconbridge,  C.J.  {v.v.) : — This  case  is  of  some  public  import- 
ance. I  think  the  appeal  should  be  dismissed.  As  to  the  first 
branch  of  the  appeal,  namely,  that  the  City  of  London  Act,  1911, 
did  not  authorise  the  inclusion  in  the  sale  of  the  city  hall  property 
of  the  portion  of  "Covent  Garden  Market"  involved  therein: 
but  for  the  ingenious  and  persistent  argument  of  the  plaintiff's 
counsel,  I  should  not  have  thought  that  the  point  was  arguable. 
The  statute  gives  power  to  sell  this  very  parcel,  defining  it,  so 
as  to  place  the  matter  beyond  doubt,  as  55  feet  of  lot  No.  11  on 
Dundas  street  and  55  feet  of  lot  No.  11  on  King  street.  As  to 
the  second  branch,  namely,  that  the  sale  was  made  by  the  council, 
who  are  of  course  in  a  fiduciary  position  as  regards  the  rate- 
payers, without  observing  the  precautions  which  as  trustees 
they  should  have  observed,  I  think  the  learned  trial  Judge  has 
stated  the  law  well,  when  he  says  that  the  Courts  will  not  sit 
as  an  upper  chamber  of  the  municipal  council,  and  interfere 
with  the  action  of  the  people  through  their  elective  representa- 
tives, unless  fraud  is  dhewn. 

The  appeal  must  be  dismissed  with  costs. 
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[DIVISIONAL  COURT.] 

^'  C.  Singer  v.  Russell. 

1912 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land — Absence  of 
Express  Contract  of  Agency — Im/pUed  Promise — Taking  Benefit  of 
Plaintiffs  Services — Parties  brought  together  by  Agent's  Intervention 
— Finding  of  Trial  Judge — Appeal. 


Jan.   24. 


Where  a  claim  is  made  for  commission  on  a  sale  of  land,  slight  service  in 
bringing  the  parties  together  is  sufficient;  it  is  for  the  jury  (or  a 
Judge  trying  the  case)  to  say  whether  the  sale  was  or  was  not  brought 
about  by  the  agency  of  the  plaintiff,  by  his  introduction  or  intervention ; 
and  the  test  is,  whether  the  sale  has  been  brought  about  in  consequence 
of  the  introduction,  and  is  traceable  thereto. 

The  plaintiff,  who  was  a  land  agent,  learned  that  B.  would  like  to  buy  the 
defendant's  land.  The  plaintiff  told  B.  that  he  was  an  agent,  and  would 
see  the  defendant  and  find  out  the  price.  He  did  not  go  to  buy  the 
place  for  B.  He  saw  the  defendant,  who  told  him  to  get  an  offer  and 
he  (the  defendant)  would  consider  it.  The  plaintiff  prepared  a  written 
offer  of  $7,000,  which  was  signed  by  B.,  and  in  which  the  plaintiffs  name 
was  mentioned  as  agent.  The  plaintiff  took  this  to  the  defendant,  and  the 
defendant  had  it  in  his  possession  for  some  days,  while  he  was  consider- 
ing it,  and  in  the  end  refused  it,  telling  the  plaintiff  he  wanted  $8,000, 
and  he  gave  the  plaintiff  four  days  to  get  it.  The  plaintiff  returned  to 
B.,  but  did  not  succeed  in  getting  B.  to  give  him  another  offer.  B.  him- 
self went  to  the  defendant  within  the  four  days  and  purchased  at  $7,500. 
The  defendant  did  not  admit  speaking  in  any  way  to  the  plaintiff  about 
commission ;  but  it  appeared  that  the  defendant,  when  he  told  the  plain- 
tiff he  wanted  $8,000,  had  in  mind  the  payment  of  a  commission  to  the 
defendant: — 

Held  (RiDDELL,  J.,  dissenting),  that  the  plaintiff  was  entitled  to  commis- 
sion on  the  sale-price. 

Judgment  of  Denton,  Jun.  Co.C.J.  York,  affirmed. 

Per  Boyd,  C: — ^There  was  no  express  bargain  about  commission,  according 
to  the  evidence  of  both  parties;  but,  on  the  plaintiff's  evidence,  there 
was  proof  that  he  was  working  upon  an  implied  promise  of  compensa- 
tion; and  the  defendant  took  the  benefit  of  what  was  done  by  the  plain- 
tiff in  preparing  the  way  for  the  final  sale';  and  the  plaintiff's  inter- 
vention efficiently  furthered  the  completion  of  the  transaction. 

Per  SuTHEBULND,  J.: — The  plaintiff  proved  facts  from  which  it  could  be 
fairly  and  properly  inferred  that  the  defendant,  knowing  that  the 
plaintiff  was  an  agent,  placed  the  property  in  his  hands  on  an  implied 
promise  to  pay  him  a  commission  if  a  sale  were  effected  through  his 
acts;  and  it  was  through  the  plaintiff  and  his  activity  in  the  matter 
that  the  purchaser  was  introduced  to  the  defendant  and  the  sale  ulti- 
mately effected. 

Per  RiDDELL,  J.: — ^The  only  contract  of  agency  between  the  plaintiff  and 
defendant  was  that  created  on  their  last  interview,  when  the  plaintiff 
said,  "Bring  me  an  offer  of  $8,000  within  four  days,  and  I  shall  accept." 
The  plaintiff  shewed  by  his  conduct  that  he  so  understood  it;  he  made 
every  effort  to  get  B.  to  make  an  offer  of  $8,000,  but  failed.  Where  the 
parties  have  made  an  express  contract,  the  conditions  under  which  the 
remuneration  becomes  payable  must  be  ascertained  by  the  terms  of  the 
contract  itself.  There  was  no  pretence  that  the  plaintiff  did  procure 
the  offer  or  could  procure  it.  There  was  no  fraud  or  bad  faith  on  the 
part  of  the  defendant. 
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Appeal  by  the  defendant  from   the   judgment  of  Denton,  d.  C. 

Jun.Co.C.J.,  in  favour  of  the  plaintiff,  an  estate  agent,  for  the  ^^^^ 

recovery  of  $187.50,  in  an  action  brought  in  the  County  Court  of  Sinoeb 

the  County  of  York  to  recover  a  commission  on  the  sale  of  russell. 
land  for  the  defendant. 

January  10.     The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Boyd,  C,  Riddell  and  Sutherland,  JJ. 

'  Donald  Macdonald,  for  the  defendant.  The  defendant  did 
not,  by  express  or  implied  contract,  retain  the  plaintiff  as  his 
agent  to  sell  the  property  in  question.  The  only  contract  made 
by  the  defendant  with  the  plaintiff  was,  that,  if  the  plaintiff 
brought  the  defendant  an  offer  of  $8,000  for  the  property  within 
four  days,  the  defendant  would  accept  the  offer  and  pay  a  com- 
mission thereon.  The  plaintiff  did  not  do  so.  The  plaintiff  was 
the  agent  of  the  purchaser,  and  not  of  the  defendant.  The  plain^: 
tiff  did  not  bring  the  purchaser  and  the  defendant  together ;  on 
the  contrary,  the  plaintiff  intercepted  the  purchaser,  who  was 
seeking  the  defendant  with  a  view  of  purchasing  the  defendant's 
property.  If  an  implied  contract  arose  by  reason  of  the  action 
of  the  plaintiff  and  defendant,  the  same  was  superseded  by  the 
express  contract  which  I  have  mentioned. 

J,  M,  Ferguson,  for  the  plaintiff.  There  was  an  implied  con- 
tract between  the  plaintiff  and  the  defendant  that  the  latter 
should  pay  the  former  a  commission ;  and  the  trial  Judge  rightly 
so  found.  The  plaintiff  brought  the  purchaser  and  the  vendor 
together;  and,  while  the  plaintiff  did  not  complete  the  trans- 
action, yet  he  is  entitled  to  his  commission,  as  there  was  an 
implied  promise  at  least  by  the  defendant  to  pay  a  commission 
upon  the  sale  being  effected,  directly  or  indirectly,  through  his 
agency :  Calloway  v.  Stobart  Sons  and  Co,  (1904) ,  35  S.C.R.  301 ; 
see  judgment  of  Davies,  J.,  at  p.  306.  I  submit  that  before  the 
express  contract  in  regard  to  a  sale  at  $8,000  was  made,  there 
was  an  implied  promise  to  pay  the  agent  a  commission;  and  I 
contend  that  the  defendant  cannot  avail  himself  of  the  plain- 
tiff's efforts  to  secure  this  purchaser  without  paying  him  for 
his  labour:    Morson  v.  Burnside  (1900),  31  O.R.  438;  Aikins  v. 
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D.a        Allan  (1904),  14  Man.  L.R.  549;  Burchell  v.  Oowrie  and  Block- 
^         house  Collieries  Limited,  [1910]  A.C.  614;  Stratton  v.  Vachon 
SiNOKB       (1911),  44  S.C.R.  395. 

RusBELL.  Macdonald,  in  reply,  referred  to  Bamett  v.  Isaacson  (1888), 

4  Times  L.R.  645;  Locators  v.  Clough  (1908),  17  Man.  L.R.  659. 

January  24.  Boyd,  C.  : — One  Black,  a  tenant  of  the  comer 
lot  (Queen  street  and  Logan  avenue),  called  attention  to  the  lot 
in  conversation  with  Bedelli,  who  became  the  purchaser,  and 
told  him  who  was  the  owner  and  about  an  attempt  to  buy  it. 
This  was  about  a  month  before  the  transaction  now  under  con- 
sideration, and  is  not  connected  with  the  present  transaction. 
The  plaintiff,  who  is  a  land  agent  and  collected  rent  from 
Bedelli,  fell  into  conversation  with  him  about  the  24th  October, 
1910,  about  the  desirability  of  his  purchasing  this  lot,  and  fin- 
ally said  to  Bedelli  that,  as  he  was  a  land  agent,  he  would  try  to 
interview  the  owner  (the  defendant  Russell)  and  find  out  the 
price  of  the  property.  He  did  not  go  to  buy  the  place  for 
Bedelli,  nor  was  he  so  commissioned.  Bedelli  asked  Singer 
what  would  be  the  expense  to  buy  the  lot,  and  Singer  said  it 
would  be  $10  or  $15  for  the  lawyer. 

At  the  first  interview.  Singer  says,  he  told  Russell  that  he 
was  a  land  agent,  and  asked  him  if  he  would  sell,  and  how  much 
he  would  ask  for  the  lot.  The  defendant  would  not  give  a 
stated  price,  told  him  of  people  that  had  been  after  the  property, 
and  told  him  of  prices  that  had  been  offered  him,  and  told  the 
plaintiff  to  go  and  get  an  offer  and  he  would  consider  it.  The 
defendant  appeared  anxious  to  sell  and  said  he  would  sell  if  the 
plaintiff  were  to  give  him  a  satisfactory  offer. 

(1)  The  defendant's  version  of  this  first  conversation  was, 
that  he  was  not  particular  about  selling,  that  he  did  not  know 
Singer  was  an  agent,  but  thought  he  was  buying  for  himself,  but 
admits  saying,  **Make  me  an  offer  for  the  property,  no  matter 
what  it  is.'' 

(2)  Two  days  or  so  after,  occurred  the  second  interview  with 
the  defendant.  Meanwhile  Singer  told  Bedelli  that  Russell 
wanted  an  offer,  and  one  was  prepared  in  which  $7,000  cash 
was  offered  by  Bedelli  under  his  signature,  witnessed  by  Singer 
as  agent.    This  is  in  the  usual  printed  form,  filled  up  in  writing 
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aa  to  the  blanks,  and  is  dated  the  26th  October,  1910.     This        DO. 
offer  was  handed  to  the  defendant  and  by  him  retained  for         ]^ 
some  days,  which  he  asked  for  its  consideration,  and  was  refused       Singer 
by  him  after    that   interval.      What    occurred    on  the  second     ^usbbji^ 
occasion  is  thus  given  by  the  plaintiff:  ''Russell  noticed  'commis- 
sion' marked  on  the  printed  offer,  and  he  said,  'I  suppose  you 
expect  commission?'    I  said,  'Yes,  I  expect  the  regular  two  and 
a  half  per  cent.'    I  left  offer  with  him  and  went  away."    The 
defendant  does  not  appear  to  recall  this  conversation,  and  I  do 
not  find  that  he  specifically  contradicts  it. 

(3)   The  third  interview  was  when  Singer  returned  after 
the    three    days,    and    he    gives    the    details    thus:    "Rus- 
sell refused  the  $7,000  and  said  it  was  not  enough.    I  said,  'How 
much  do  you  want?'    and  he  said,  'I  want  $8,000.'    I  said,  'I 
would  like  to  get  it  for  you:  I  am  working  in  your  interests  and 
I  would  like  to  be  able  to  put  it  through  for  you.'     I  said  I 
would  go  and  see  my  man  again  and  see  if  he  would  make  it 
$8,000.    Before  I  left,  he  said,  'Well,  I  will  give  you  four  days 
to  get  the  $8,000  for  it.'  "     In  cross-examination  the  plaintiff 
puts  it  thus:  "Fetch  me  an  offer  within  four  days  for  $8,000, 
and  I  will  accept  it."    The  defendant's  version  is  different  of 
this  third  meeting.    He  says:  "The  plaintiff  pressed  me  to  put 
a  price  on  it,  and  by  looking  over  the  document  (offer)  I  saw 
he  was  an  agent  and  I  pay  the  commission,  and  I  asked  $8,000 
for  the  property.    I  did  not  know  he  was  an  agent  up  to  that 
time,  of  course.     ...     I  gave  him  four  days  to  find  me  a 
purchaser."     The  plaintiff  says  that  agency  and  commission 
were  spoken  of  at  the  first  and  second  meeting.    The  defendant 
does  not  admit  speaking  in  any  way  to  the  plaintiff  about  com- 
mission. 

I  may  say  that,  on  reading  over  the  evidence,  I  am  not  fav- 
ourably impressed  with  the  way  in  which  the  defendant's  evi- 
dence was  given;  and  I  would  accept  the  recollection  of  the 
plaintiff  and  his  witnesses  as  against  the  defendant's  contra- 
dictions. 

The  plaintiff  forthwith  returned  to  Bedelli,  but  could  get  no 
definite  result  within  the  four  days.  He  went  to  Bedelli  three 
or  four  times  and  tried  to  induce  him  to  give  a  higher  offer. 
Bedelli  said  he  would  give  the  plaintiff  an  offer  for  perhaps 
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D.  C.         $7,500,  but  did  not  feel  inclined  to  give  $8,000.     On  the  night 
^^^^         of  the  8th  November,  Bedelli  was  to  call  the  plaintiff  up  to  let 
Singer        the  plaintiff  know  if  he  would  give  an  offer  to  take  to  Russell ; 
RuBSELx      ^^^»  before  then,  Bedelli  had  gone  directly  to  Russell  and  pur- 
chased at  $7,500.    Bedelli  was  going  to  give  an  offer  for  $7,500 
to  the  plaintiff,  but  he  did  not  do  it,  and,  instead  of  that,  he 
closed  directly  with  the  owner. 

When  Singer  saw  Bedelli  about  increasing  his  offer,  Bedelli 
said  he  would  have  to  think  it  over,  and  then,  in  conferring 
with  the  other  Bedelli,  his  brother  (who  was  called  as  witness), 
he  came  to  the  conclusion  to  go  and  speak  to  Russell.  Bedelli 
says:-  ''I  went  to  see  Russell  to  see  what  kind  of  idea  he  got, 
if  he  want  to  sell  or  not,  to  see  if  I  would  do  any  better  myself,  a 
little  better  myself." 

Both  brothers  Bedelli  agree  in  their  account  of  what  was 
said  by  them,  and  the  defendant,  Russell,  said:  **Are  you  the 
one  that  Singer  got  the  offer  from?"  '*I  said,  'yes.'  I  said, 
*What  do  you  want  for  the  property?'  And  he  says,  '$8,000.' 
I  said,  'I  will  give  you  $7,500,'  and  Russell  said,  'How  about  the 
commission?  Who  is  going  to  pay  the. commission  to  Singer?' 
I  said,  'I  don't  know  about  the  commission,'  and  he  said, 
'Didn't  Singer  ask  you  for  commission?'  I  said;  'No,  he  only 
asked  $20  for  the  lawyer.'  Then  Russell  said:  'Well,  I  think  I 
will  sell  it  to  you,  and  if  I  have  to  pay  the  commission  I  will  pay 
it;  but  if  not,  I  won't.'  " 

The  written  offer  was  for  $7,000,  $100  cash  and  the  balance 
in  cash  on  completion.  What  was  accepted  was  $7,500,  $100 
paid  down,  $2,500  on  mortgage,  and  balance  cash.  The  defend- 
ant's account  varies  from  that  of  the  Bedellis.  He  says:  "I 
asked,  'Are  you  paying  Singer  anything  for  carrying  on  this 
business  for  you  ? '  And  they  said  they  were  paying  him  some- 
thing— I  can't  just  remember  the  amount  they  told  me.  No 
lawyer's  fee  was  mentioned  by  Bedelli  at  all.  I  did  not  know 
till  after  the  sale  that  Bedelli  was  the  man  Singer  had  been 
speaking  to  me  about.  I  did  not  consider  I  had  anything  to  do 
with  Singer.  If  Singer  had  got  me  $8,000,  I  understood  then  I 
would  have  paid  him."  This  sale  took  place  about  the  7th  or 
8th  November. 

It  appears  that  the  defendant,  after  the  four  days  given  to 
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get  the  $8,000  offer  were  up,  and  before  the  8th  November,  sold         ^-  ^ 
to  the  Bank  of  Toronto,  and  the  way  it  is  stated  by  him  is  sig-         ^^^^ 
nifieant.    I  quote  his  language:    **In  the  meantime,  after  they       Singer 
failed  to  come  up  with  the  offer  of  $8,000,  I  sold  it  to  the  Bank     rubsell. 
of  Toronto,  and  then  I  got  a  letter  from  the  manager,  stating 
that  the  Board  considered  it  a  little  too  far  west.    I  was  mad 
that  night  they  came  up,  or  I  would  not  have  sold  it." 

Next  morning  after  the  sale.  Singer  went  to  the  defendant 
and  asked  for  his  commission,  and  the  defendant  said  he  had 
put  through  the  sale  himself,  and  so  refused  to  pay. 

I  cannot  doubt  that  the  defendant  knew  that  Singer  was  a 
land  agent  from  the  time  they  first  met  in  this  transaction,  and 
he  then  employed  the  plaintiff  to  get  him  an  offer,  saying  he 
would  sell  if  he  got  a  satisfactory  offer.  Nor  can  I  doubt  that 
on  the-  second  occasion,  when  the  offer  of  $7,000  was  submitted, 
there  was  a  talk  about  commission,  and  that  the  plaintiff  told  the 
defendant  that  he  expected  to  get  it  at  the  regular  rate  which 
was  mentioned.  On  the  third  occasion,  the  plaintiff  was  told  to 
fetch  an  offer  at  $8,000  in  four  days,  and  it  would  be  accepted. 
It  was,  of  course,  open  for  the  defendant  to  sell  otherwise  after 
the  lapse  of  the  four  days,  and  this  he  did  to  the  Bank  of 
Toronto — but  this  sale  came  to  nothing,  almost  at  its  inception. 

Next  comes  the  present  purchaser  Bedelli  in  person,  whose 
coming  is  naturally  and  reasonably  attributable  to  the  previous 
intervention  and  negotiation  of  Singer.  The  owner  appreciated 
the  situation  and  realised  the  connection  by  agitating  the  ques- 
tion of  commission  with  the  Bedellis,  but  resolved  to  get  out  of 
it  if  he  could. 

The  plaintiff  was  still  labouring  the  matter  with  Bedelli  and 
had  got  him  up  to  the  point  of  $7,500 ;  and,  had  that  been  put 
in  writing  and  carried  to  Russell,  there  would  have  been  no 
peradventure  as  to  the  right  to  commission.  But,  apart  from 
this  method  of  dealing.  Singer  brought  the  vendor  and  pur- 
chaser together,  and  practically  introduced  a  willing  purchaser 
to  the  owner  and  at  the  owner's  request. 

The  owner  first  fixed  a  definite  price  on  this  third  occasion, 
but  that  did  not  displace  the  employment  of  the  agent  to  get  a 
satisfactory  offer.  The  defendant  was  ready  to  sell  at  $7,500, 
and  the  purchaser  was  willing  to  give  it,  and  the  sale  made 
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^'  C.  between  the  two  was  clearly  traceable  to  the  exertions  of  Singer, 
1912  whose  **man''  made  the  satisfactory  offer  in  person,  instead  of 
SiwoEB  putting  it  into  writing  and  letting  Singer  carry  it  to  the  vendor. 
RusBELL  There  is  made  out  from  these  interviews  an  implied  contract 

to  pay  the  agent  commission  for  his  effective  services,  and  no 
difficulty  arises  about  any  express  contract  ousting  the  operation 
of  the  implied  contract.  The  reference  to  express  contract 
arises  from  an  inadvertent  misquotation  of  the  evidence  by  the 
Judge.  He  has  confounded  question  with  answer,  as  will  ap- 
pear by  quotation.  On  the  examination  of  the  plaintiff,  he  is 
asked:  **And  he  said  to  you,  'You  bring  me  an  offer  for  $8,000 
within  four  days  and  I  will  pay  you  a  commission'?  Is  that 
what  was  said?"  Answer:  '*No,  he  did  not  say,  *I  will  pay  you 
a  commission;'  he  said,  'Fetch  me  an  offer  of  $8,000  within 
four  days,  and  I  will  accept  it.'  "  There  was  no  express  bar- 
gain about  commission,  according  to  the  evidence  of  both  parties ; 
but,  on  the  plaintiff's  evidence,  there  is  dear  enough  proof 
that  he  was  working  upon  an  implied  promise  of  compensation. 
This  being  so,  the  defendant  takes  the  benefit  of  what  was  done 
by  the  agent  in  preparing  the  way  for  the  final  sale,  and  whose 
intervention  efficiently  furthered  the  completion  of  the  trans- 
action. 

Slight  service  in  bringing  together  the  parties  so  as  to  result 
in  a  sale  is  sufficient:  ManseU  v.  Clements  (1874),  L.R.  9  C.P. 
139,  per  Keating,  J.,  at  p.  143.  It  is  for  the  jury  (or  a  Judge 
trying  the  case)  to  say  whether  the  sale  was  or  was  not  brought 
about  by  the  agency  of  th«  plaintiff,  by  his  introduction  or  inter- 
vention: Lumley  v.  Nicholson  (1886),  34  W.R.  716.  The  prin- 
ciple of  the  decision  in  Re  Beale,  Ex  p.  Durrani  (1888),  5  Mor. 
37,  is  applicable  in  its  facts,  where  the  test  is  explained  by  Mr. 
Justice  Cave  to  be,  whether  the  sale  has  been  brought  about  in 
consequence  of  the  introduction,  and  is  traceable  thereto. 

The  learned  trial  Judge  has  come  to  the  conclusion,  upon 
the  evidence,  in  favour  of  the  plaintiff;  there  is  evidence  well 
warranting  this  result;  and  I  think  his  judgment  should  be 
affirmed  with  costs. 

Sutherland,  J.: — An  appeal  from  a  judgment  of  Denton, 
County  Court  Judge,  York,  dated  the  9th  November,  1911,  in 
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favour  of  the  plaintiff,  a  real  estate  agent,  for  the  sum  of 
$187.50,  for  commission  at  two  and  a  half  per  cent,  on  $7,500, 
on  a  sale  by  the  defendant  to  one  Bedelli  of  real  estate  on 
Queen  street,  in  the  city  of  Toronto. 

Some  weeks  before  the  24th  October,  1910,  Bedelli  had  casu- 
ally learned  through  one  Black,  the  tenant  of  the  property, 
that  the  defendant  owned  it  and  the  price  at  which  he  had  offer- 
ed to  sell  it  to  the  latter.  It  did  not  appear  in  evidence  at  the 
trial  what  this  price  was.  Neither  Bedelli  nor  Black,  however, 
approached  the  defendant  about  the  matter.  On  that  date,  the 
plaintiff,  being  in  Bedelli 's  fruit  store  in  Parliament  street,  was 
asked  by  him  what  he  considered  the  value  of  the  property  in 
question,  and  gave  his  opinion.  Seeing  the  apparent  interest  of 
Bedelli  in  the  matter,  he  suggested  that  he  would  see  the  owner 
and  ascertain  his  price.  He  called  on  the  defendant,  and  says 
that  he  introduced  himself  by  name  and  stated  that  he  was  an 
agent.  He  also  says  that  the  defendant  did  not,  on  this  occasion, 
wish  to  give  him  a  price  upon  the  property,  but  told  him  to  go 
and  get  an  offer  and  he  would  consider  it.  Thereupon  the  plain- 
tiff returned  to  Bedelli  and  secured  a  written  offer,  from  which 
I  quote  in  part:  ** Offer  to  Purchase.  To  John  Russell,  I,  Mr. 
Bedelli,  of  the  city  of  Toronto  (as  purchaser),  hereby  agree  to 
and  with  John  Russell  (as  vendor)  through  J.  Singer  (agent)  to 
purchase  all  and  singular  the  premises  situate  on  the  north  side 
of  Queen  street,''  etc.,  at  $7,000.  **This  offer  to  be  accepted  by 
the  29th  day  of  October,  1910,  otherwise  void,'*  etc. 

It  was  signed  by  S.  Bedelli,  and  witnessed  by  J.  Singer,  the 
plaintiff.  Below  Bedelli 's  signature,  the  following  is  printed: 
*'I  hereby  accept  the  above-named  offer  and  its  terms  and  coven- 
ant, promise  and  agree  to  and  with  the  said  to  duly 
carry  out  the  same  on  the  terms  and  conditions  above-mentioned, 
and  also  agree  with  said  agents  to  pay  them  the  usual  com- 
mission." He  returned  to  the  defendant,  handed  the  offer  to 
him,  and  asked  him  if  he  would  accept  it.  The  plaintiff's  ver- 
sion of  what  then  happened  is  as  follows:  **Well,  I  don't  think 
that  there  was  very  much  conversation  took  place  at  that  time. 
He  said  he  wanted  a  few  days  to  consider  it  and  told  me  to 
come  back.     He  read  it  over  and  he  noticed  the  commission 
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I  said,  'Yes,  I  expect  the  regular  two  and  a  half  per  cent.'  " 
hisiML  The  offer  was  left  with  the  defendant,  and  the  plaintiff  re- 

HviUkll.  ^^^^^"1^  ^  A  '^^  days,  when  the  defendant  told  him  it  was  not 
enough  money  for  the  property.  He  was  asked  how  much  he 
wanted,  and  answered,  **  $8,000."  Before  the  plaintiff  left  him 
on  this  occasion,  he  states,  the  defendant  pnt  it  in  this  way: 
''Well,  I  will  give  you  four  days  to  get  the  $8,000. for  it." 

The  plaintiff  went  back  to  Bedelli,  and  what  then  occurred 
between  them  is  told  by  him  as  follows. 

Being  asked  at  the  trial  if  he  had  secured  an  offer  for  that 
amount,  he  says:  ''A.  Not  within  that  four  days.  I  had  been  to 
him  three  or  four  times  trying  to  induce  him  to  give  me  an 
offer;  he  said  that  he  would  give  me  an  offer  for  perhaps  $7,500; 
that  he  did  not  feel  inclined  to  give  $8,000. 

"Q.  Then  what  next  took  place?  A.  Well,  on  the  night  of  the 
8th  Mr.  Bedelli  was  to  call  me  up  and  let  me  know  whether  he 
would  give  me  an  offer  for  something  to  take  to  Mr.  Russell,  and 
it  seems  that  he  had  already  gone  to  Mr.  Russell. 

'*Q.  Now,  have  you  asked  Mr.  Russell  for  this  commission  t 
A.  I  went  there  the  day  after  the  sale,  the  next  day  that  Mr. 
Bedelli  had  been  to  Mr.  Russell — the  next  morning.  I  went  to 
Mr.  Russell,  and  asked  him  for  the  commission. 

*'Q.  What  did  he  do  or  say?  A.  Well,  he  said  that  he  had 
put  through  the  sale  himself. 

**Q.  Did  he  tell  you  to  whom  he  had  sold  the  property?  A. 
Mr.  Bedelli ;  he  mentioned  his  name  to  me  at  the  time. 

**Q.  What  did  he  say?  A.  He  said  he  thought  he  had  put 
through  the  sale  himself." 

Again  he  says: — 

**Q.  You  never  brought  Mr.  Russell  any  offer  for  over  the 
$7,000?  A.  No,  although  I  tried  to  get  an  offer;  I  was  to  Mr. 
Bedelli  about  four  or  five  times,  trying  to  fetch  it  up  to  the 
$8,000. 

**Q.  You  could  not  raise  the  other  offer?  A.  He  was  going 
to  give  me  an  offer  for  $7,500. 

'*Q.  He  did  not  do  it?    A.  He  did  not  give  it  to  me. 

*  *  Q.  Why  did  you  not  get  the  offer  for  $7,500  when  you  were 
there  with  him  ?    A.  Well,  it  was  simply  a  matter  of  not  exactly 
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making  up  his  mind  in  such  a  hurry;  I  could  not  hold  him; 
he  wanted  a  few  days  to  consider  it  himself;  I  thought  perhaps 
I  might  be  able  possibly  to  get  $8,000  from  him.  I  tried  my 
best  to  get  $8,000  for  it  so  that  I  would  be  able  to  go  there  and 
Mr.  Russell  would  not  refuse." 

The  purchaser,  Salvidor  Bedelli,  was  called  on  behalf  of  the 
plaintiff,  and  says : — 

*  *  One  night  Mr.  Singer  happened  to  come  over  to  my  place, 
you  know  to  buy  some  fruit — I  ain't  sure — ^buy  fruit  or  get  rent, 
I  ain't  sure  which — and  we  started  talking  about  property  and 
we  said  to  Mr.  Singer — I  said  to  Mr.  Singer,  *What  do  you 
think  about  this  comer  of  Queen  and  Logan?'  He  said,  'That 
is  a  nice  property,'  and  he  said,  'Have  you  any  idea  to  buy?' 
I  said,  *Yes,  if  the  price  suit  me,  I  think  I  get  a  notion  to  buy.' 
He  says,  *  Well,  I  am  an  agent, '  and  I  said,  *  I  know. '  '  Then  I  go 
and  see  the  owner,'  Mr.  Singer  said.  I  said  myself  to  Mr.  Singer, 
I  said,  'What  will  the  expense  will  cost  me  to  buy  the  property,' 
and  he  told  me  $15  or  $20  for  the  lawyer,  and  that  is  all,  he 
told  me."  He  corroborates  the  plaintiff  about  giving  him  a 
written  offer  to  take  to  the  defendant  at  $7,000;  about  the 
plaintiff  returning  and  saying  that  the  defendant  wanted  a  few 
days  to  think  it  over,  and  coming  back  again  and  telling  him 
that  he  would  not  accept  $7,000  and  wanted  $8,000.  He  then 
states  that  a  night  or  two  afterwards  he  thought  he  would  go 
and  see  Russell  himself,  and  in  company  with  his  brother  did 
so,  whereupon  the  following  conversation,  he  says,  occurred: — 

"And  I  went  over  to  Mr.  Russell,  and  soon  as  we  get  into 
Mr.  Russell  and  Mr.  Russell  tell  me,  he  says,  'Are  you  the  one 
that  Mr.  Singer  got  the  offer  from?'  I  say,  'Yes.'  He  say, 
'Weir — you  see  Mr.  Russell  tell  Mr.  Singer  he  won't  accept  the 
$7,000,  so  I  said,  'What  do  you  want  for  the  property?'  and  he 
says,  '  I  want  $8,000 ; '  and  then  I  say,  '  I  think  that  is  a  little  too 
much.'  So  I  say,  *I  will  give  you  $7,500.'  And  then  Mr.  Rus- 
sell say,  'How  about  the  commission?'  He  says,  'Who  is  going  to 
pay  the  commission  to  Mr.  Singer?'  I  said,  'I  don't  know  about 
the  commission.'  And  he  said,  'Didn't  Mr.  Singer  ask  you  for 
any  commission?'  And  I  said,  'No;'  I  say,  'Mr.  Singer  only 
ask  me  $20  for  the  lawyer' — because  I  ask  him  that  myself, 
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you  see,  what  the  expense  will  be.  And  he  says  then,  *Well,  I 
think  I  will  sell  it  to  you. '  And  he  put  his  hand  upon  his  head, 
and  he  say,  *I  think  I  will  sell  it  to  you,  and  if  I  have  to  pay 
commission  I  will  pay  it,  and  if  not  I  won't.'  That  is  what  Mr. 
Russell  told  me." 

*'Q.  And  did  you  buy  the  property  from  him  for  $7,500?  A. 
Yes,  and  I  give  him  a  deposit  of  $100." 

Joe  Bedelli,  a  brother  of  the  purchaser,  was  called,  and  he 
corroborated  in  detail  his  brother's  testimony  as  to  what  was  said 
at  Russell's  on  the  occasion  when  the  sale  for  $7,500  was  made. 

The  defendant  denied  that  the  plaintiff  had  told  him,  on  the 
first  occasion  when  he  saw  him  about  the  property,  that  he  was 
an  agent,  and  says  that  he  was  not  aware  of  this  until  after  the 
written  offer  from  Bedelli  at  $7,000  was  left  with  him,  when  he 
saw  it  stated  on  its  face.  It  seems  rather  extraordinary  that, 
when  the  very  object  which  the  plaintiff  had  in  going  to  the 
defendant  was  to  try  and  effect  a  sale  of  the  defendant's  prop- 
erty and  secure  a  commission  from  him,  he  should  not  have 
disclosed  the  fact  to  him.  It  also  seems  curious  that,  on  re- 
ceiving from  the  plaintiff  Bedelli 's  written  offer,  he  should 
not  have  looked  it  over  before  asking  for  a  few  days  to  consider 
it.  He  must,  I  think,  be  assumed  to  have,  done  so,  and  to  have 
then  discovered,  if  he  did  not  know  before,  as  I  think  he  did, 
that  the  plaintiff  was  an  agent  and  that  the  question  of  com- 
mission would  arise.  It  would  also  look  as  though  he  then 
had  in  mind  to  sell  at  a  price  not  greatly  in  excess  of  $7,000, 
or  he  would  at  once  have  told  the  plaintiff  he  would  not  sell  at 
that  figure  and  not  taken  some  days  to  consider  the  matter. 
The  defendant,  however,  puts  it  in  this  way:  **A.  Well,  he 
went  away;  and,  I  think  a  day  or  so  after,  he  came  back  with 
an  offer  and  he  had  on  the  offer  it  gave  me  three  days  to  con- 
sider it;  so,  after  the  three  days  was  up,  he  came  back  and  I 
told  him  I  could  not  accept  his  offer,  and  he  pressed  upon  me 
to  put  a  price  on  the  property,  and  by  me  looking  over  this 
document  I  saw  that  he  was  an  agent  and  I  pay  the  commission, 
and  I  asked  $8,000  for  the  property ;  I  did  not  know  that  he  was 
an  agent  up  to  that  time,  of  course." 

The  defendant  also  says  that,  when  the  sale  was  finally  made 
to  Bedelli,  the  following  conversation  occurred: — 
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**I  asked  him,  *Are  you  paying  Singer  anything  for  carry- 
ing on  this  business  for  you?'  and  they  said  they  were  paying 
him  something — I  cannot  just  remember  the  amount  now,  but 
they  told  me  though ;  I  did  not  consider  that  I  had  anything  to 
do  with  Singer. 

**Q.  That  is  after  the  sale  was  made?  A.  Yes,  and  I  would 
not  back  out  of  it. 

**Q.  You  have  heard  what  the  Bedellis  have  said  about 
your  paying  the  commission?  A.  Yes;  I  never  mentioned  any- 
thing— there  was  no  mention  of  the  commission  to  nobody — 
but,  if  Singer  had  got  me  $8,000,  I  understood  then  I  would 
have  paid  him. 

'*Q.  There  was  no  mention  of  commission  at  that  interview? 
A.  Well,  I  asked  him  who  was  going  to  pay  Singer,  and  they 
said  they  were  paying  him  something;  they  did  not  say  what 
the  amount  was  at  all." 

And  then  again  the  defendant  states: — 

"Q.  And,  when  you  sold  the  property  to  the  Bedellis,  you 
knew  that  these  were  the  men  that  Mr.  Singer  had  been  speaking 
to  you  about?  A.  I  did  not  know  until  after  I  had  sold  the 
property.'* 

And  again,  on  the  cross-examination  of  the  defendant: — 

**Q.  You  see  what  these  Bedellis  say  is,  that,  when  they 
went  there  that  night,  you  said  to  them,  'Are  you  the  men  that 
Singer  got  the  offer  from  ? '  A.  There  was  nothing  of  that  men- 
tioned at  that  stage  of  the  game. 

**Q.  Well,  that  is  what  they  both  swear  to?  A.  I  cannot 
help  what  they  swear  to." 

The  learned  trial  Judge  has  found,  in  his  judgment,  as  fol- 
lows: *'The  plaintiff  then  asked  him  to  place  a  price  upon  the 
property,  and  the  defendant  said,  *  Bring  me  an  oflfer  within 
four  days  of  $8,000  and  I  will  accept  it  and  pay  a  commission.'  " 

I  do  not  find  anywhere  in  the  evidence  anything  to  sup- 
port the  statement  that  the  defendant  said  *'and  pay  a  com- 
mission." Neither  the  plaintiff  nor  the  defendant  says  this. 
The  plaintiff,  on  the  contrary,  says : — 

**A.  No,  he  did  not  say,  *I  will  pay  you  a  commission.' 
He  said,  'Fetch  me  an  offer  of  $8,000  within  four  days  and  I 
will  accept  it.'  " 
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And  thp  defendant  says:  **And  by  me  looking  over  this  docu- 
ment I  saw  that- he  was  an  agent  and  I  pay  the  commission,  and 
I  asked  $8,000  for  the  property ;  I  did  not  know  that  he  was  an 
agent  up  to  that  time,  of  course.  Q.  Did  you  give  him  any 
period  within  which  to  find  you  a  purchaser  for  the  property? 
A.  Pour  days."  At  p.  25:  **Q.  So  that,  as  I  understand  it  from 
your  evidence,  if  $8,000  had  been  procured  for  the  property, 
you  were  quite  willing  to  pay  a  commission?  A.  That  is  cor- 
rect?" 

The  trial  Judge  says: — 

**The  evidence  of  the  plaintiff  and  Bedelli,  coupled  with 
the  fact  that  the  defendant  had  the  first  written  oflfer  in  his 
possession  for  more,  than  a  week  before  the  sale  was  made,  and 
that  this  oflfer  mentioned  the  plaintiflf's  name  as  an  agent,  con- 
vince me  that,  when  the  defendant  sold  direct  to  Bedelli,  he 
knew  that  Bedelli  was  the  man  who  had  been  introduced  to 
him  by  the  plaintiff  through  the  first  oflfer,  and  the  man  to  whom 
the  plaintiff  had  been  trying  to  eflfect  a  sale. 

**The  weight  of  evidence,  I  think,  is  also  in  favour  of  the 
view  that,  on  the  day  on  which  the  sale  was  actually  made, 
there  was  some  discussion  about  the  plaintiflf's  commission;  so 
that,  when  the  .defendant  made  the  sale  to  Bedelli,  he  knew 
that  there  might  be  some  claim  made  to  commission.  I  am 
inclined  to  think  that  the  defendant  then  concluded  that,  as 
the  plaintiflf  had  not  brought  the  oflfer  within  the  four  days  that 
he  had  mentioned,  he  was  not  liable  for  the  commission,  and 
that  in  any  event  he  would  take  the  chance. 

**Is  the  plaintiflf,  on  these  facts,  entitled  to  his  commis- 
sion? I  am  of  opinion  that  he  is.  A  contract  for  the  payment 
of  commission  may  be  implied  from  the  conduct  of  the  prin- 
cipal or  from  the  circumstances  of  the  particular  case. 

**When  the  plaintiflf  first  saw  the  defendant,  and  the  defend- 
ant told  him  to  bring  an  oflfer  and  he  would  consider  it,  there 
was,  I  think,  an  implied  promise  on  the  part  of  the  defendant 
that,  if  the  plaintiff  brought  him  an  offer  which  he  accepted, 
or  brought  about  a  sale,  the  defendant  would  pay  him  a  com- 
mission. The  plaintiff  brought  the  purchaser  and  the  vendor 
together;  and,  while  the  agent  did  not  complete  the  trans- 
action, he  is  nevertheless  entitled  to  commission  if  there  was  a 
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promise,  express  or  implied,  on  the  part  of  the  defendant,  to  pay 
a  commission  upon  the  sale  being  effected  directly  or  indirectly 
through  his  agency. 

'*The  defendant's  colitention  is,  that  the  only  time  the  de- 
fendant ever  agreed  to  pay  him  a  commission  iiras  when  the 
defendant  said,  'Bring  me  an  oflfer  of  $8,000  and  I  will  accept  it 
and  pay  a  commission.'    It  may  be  that  that  was  the  only  time 
when  an  express  promise  was  made;   but,   long  before  that, 
there  was  an  implied  promise  to  pay  the  plaintiff  a  commission ; 
and,  after  an  agent  has  been  trying  to  negotiate  a  sale  on  such 
an  implied  promise,  the  defendant  cannot,  by  express  contract 
with  more  onerous  terms,  deprive  the  agent  of  his  right  to  the 
commission.    If,  instead  of  the  defendant  saying,  'Bring  me  an 
offer  of  $8,000  within  four  days,'  he  had  said  that  he  would 
have  nothing  further  to  do  with  the  plaintiff  and  refused  to  pay 
him  any  commission,    and   the    defendant   afterwards   sold  to 
the  man  with  whom  the  defendant  knew  the  plaintiff  had  been 
negotiating,  and  whose  name  had  been  first  introduced  to  the 
defendant  as  a   purchaser,   the    defendant  would  clearly  have 
been  liable.    And  he  must  be  equally  liable  when,  instead  of 
saying  he  would  have  nothing  further  to  do  with  him,  he,  by 
express  terms,  fixed  a  price    ($500  higher  than  the  price  at 
which  it  was  sold)  on  which  he  is  willing  to  pay  a  commission. 
If  these  terms   had    been   expressly   mentioned    at   an  earlier 
stage,  before  any  implied  promise  to  pay  arose  and  before  the 
plaintiff  had  done  anything  towards  bringing  the  parties  to- 
gether, the  defendant's  contention  would  be  sound.     But,  on 
the  facts  of  this  case,  I  think  the  plaintiff  is  entitled  to  his 
commission. ' ' 

It  seems  to  me  that  the  plaintiff  at  the  trial  proved  facts 
from  which  it  could  be  fairly  and  properly  inferred  that  the 
defendant,  knowing  that  the  plaintiff  was  a  real  estate  agent, 
placed  his  property  in  his  hands  on  an  implied  promise  to  pay 
him  a  commission  if  a  sale  were  effected  through  his  acts.  It 
seems  to  me  that  it  was  through  the  plaintiff  and  his  activity 
in  the  matter  that  the  purchaser  was  introduced  to  the  defend- 
ant and  the  sale  ultimately  effected.  If  it  be  true,  as  from  the 
evidence  and  weight  of  evidence  I  think  it  is,  that,  before  the 
sale  by  the  defendant  to  Bedelli,  he  said  to  the  latter,  **Are 
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D.O.         you  the  one  that  Singer  got  the  oflFer  fromf    he  approached 

^^^^         the  negotiations  with  that  in  mind;  and,  if  it  be  also  true,  as 

SiNQEB       I  think  it  is,  that,  before  he  completed  the  sale,  he  raised  with 

Ru88£LL.      ^^  proposed  purchaser  the  question  of  a  commission  to  be 

paid  to  the  plaintiff,  by  asking,  as  Bedelli  and  his  brother  say, 

''What  about  this  commission?"     or,  as  he  himself  puts  it, 

''Well,  I  asked  him  who  was  going  to  pay  Singer,"  etc.,  and 

learned  that  Bedelli  was  not  paying  any  commission,  then  I 

do  not  wonder  he  should  say  "I  will  sell  it,"  and  "If  I  have 

to  pay  commission,  I  will  pay  it,  and  if  not  I  won't." 

As  Clute,  J.,  puts  in  in  Soger  v.  Sheffer  (1911),  2  O.W.N. 
671,  at  p.  672;  "The  parties  were  brought  together  by  his  act; 
and  the  form  of  the  agreement  entered  into  by  the  defendant 
wi1;h  the  other  agents  clearly  indicates  that  the  defendant 
realised  that  the  plaintiff  had  a  claim  for  commission."  So 
here,  the  conversation  at  the  time  of  the  sale  plainly  indicates 
that  he  realised  the  same  thing. 

It  appears  from  the  plaintiff's  evidence  that  he  was  actu- 
ally expecting  to  have  an  offer  from  Bedelli  of  $7,500,  which 
they  had  discussed,  and  which  he  hoped  to  obtain  and  submit 
to  the  defendant,  when  Bedelli,  the  purchaser,  himself  went 
and  offered  the  defendant  that  price.  The  negotiations  were 
not  broken  off.  The  purchaser  himself  called  on  the  defendant, 
and  the  defendant  continued  them  with  him,  knowing  that  he 
was  the  man  introduced  by  the  plaintiff  as  the  intending  pur- 
chaser. See  Morson  v.  Burnside,  31  O.R.  438,  at  p.  442.  Mere- 
dith, C.J. :  "The  case  might  have  been  different  had  negotiations 
been  broken  off  when  the  parties  left  the  office  at  which  they 
had  met.  They  were  not,  however,  broken  off,  but  what  took 
place  when  the  documents  were  executed  was  a  continuation 
of  the  negotiations  which  had  been  begun  owing  to  the  plain- 
tiff having  introduced  Moore  as  an  intending  purchaser,  and 
the  sale,  which  was  finally  made  at  the  expiration  of  the  year, 
was  the  direct  result  of  those  negotiations." 

In  Wilkinson  v.  Martin  (1837),  8  C.  &  P.  1,  it  was  held: 
"The  broker  will  be  entitled  to  his  commission,  if  he  was,  up 
to  a  certain  time,  the  agent  or  middle-man  between  the  parties, 
although  the  contract  be  afterwards  completed  without  his 
instrumentality  or  interference."    And  see  p.  5,  where  Tindal, 
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C.J.,  says:  '* Undoubtedly  a  dry  introduction  of  one  man  to 
another  will  not  be  enough:  it  would  be  absurd  to  say  that  it 
can  be  the  subject-matter  of  such  a  claim  as  this.  But  if  the 
introduction  is  the  foundation  on  which  the  negotiation  pro- 
ceeds, and  without  which  it  would  not  have  proceeded,  then  the 
parties'  cannot  by  their  agreement  deprive  the  brokers  of  their 
just  remuneration.  If  the  plaintiffs  were  the  middle-men  or 
agents  up  to  a  certain  time,  the  parties  cannot  afterwards  de- 
prive them  of  their  right." 

In  the  present  case,  the  introduction  of  the  purchaser  to  the 
vendor,  the  defendant,  was  made  by  the  plaintiff,  and  the 
latter 's  acts  were,  I  think,  what  led  to  the  sale. 

In  Green  v.  Bartlett  (1863),  14  C.B.  N.S.  681,  an  auction- 
eer  and  estate  agent  was  employed  to  sell  an  estate,  under  an 
agreement  by  which  he  was  to  receive  a  commission  of  two  and 
a  half  per  cent.  '*if  the  estate  should  be  sold,"  and,  **in  case 
the  estate  should  not  be  sold,"  he  was  to  be  paid  £25  as  a 
compensation  for  his  trouble  and  expense.  Having  put  up 
the  estate  to  auction,  and  failed  to  sell  it,  the  agent,  being  asked 
by  a  person  who  had  attended  the  sale  who  was  the  owner  of 
the  property,  referred  him  to  his  principal;  and  ultimately 
that  person,  without  any  further  intervention  of  the  agent, 
became  the  purchaser.  Held,  that  the  sale  having  been  effected 
through  the  means  of  the  agent,  he  was  entitled  to  the  stipu- 
lated commission.  Erie,  C.J.,  at  p.  685,  said:  ''The  question 
whether  or  not  an  agent  is  entitled  to  commission  on  a  sale 
of  property  has  repeatedly  been  litigated;  and  it  has  usually 
been  decided,  that,  if  the  relation  of  buyer  and  seller  is  really 
brought  about  by  the  act  of  the  agent,  he  is  entitled  to  com- 
mission although  the  actual  sale  has  not  been  effected  by  him. 
I  think,  the  sale  here  having  been  brought  about  through  the 
plaintiff's  introduction,  the  plaintiff  is  entitled  to  the  stipulated 
remuneration  of  two  and  a  half  per  cent,  on  the  amount  of  the 
purchase-money."  And  again  per  Williams,  J.,  at  p.  686: 
**And  the  evidence  distinctly  shewed  that  the  sale  to  Hyde  was 
the  direct  consequence  of  the  plaintiff's  act." 

In  Wolf  V.  Tait  (1887),  4  Man.  L.R.  59,  ''the  plaintiff  was 
employed  by  the  defendant  to  sell  for  him  certain  lands  upon 
certain  terms.    He  found  a  man  willing  to  purchase  upon  less 
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DlC  advaotaffeous  terms.  Held,  that  the  defendant,  having  accept- 
\9\t  ed  the  purchaser  and  ratified  the  variation  of  the  terms,  was 
liahlo  for  the  plaintiff's  commission."  See  also  Atkins  v.  Allan, 
r-  14  Afnn.  L.B.  549. 

RrF«rT  tfurchell  V.    Gowrie    and    Blockkmtse    CoUieries    Limited, 

\\\)W\  Ail.  614:  ''In  an  action  by  the  appellant  to  recover 
(4  ft  nun;e<l  commission  on  the  proceeds  of  a  sale  of  mining 
propi^rty  by  the  respondent  company  the  latter  contended  that 
hi4  WHS  not  the  efficient  cause  of  the  particular  sale  effected. 
th«hl,  that  as  the  appellant  had  brought  the  company  into 
fnlniion  with  the  actual  purchaser  he  was  entitled  to  recover 
Although  the  company  had  sold  behind  his  back  on  terms  which 
hti  had  advised  them  not  to  accept."  Lord  Atkinson,  at  p. 
(125;  ''The  answer  to  the  second  contention  is,  that  if  an  agent 
Nueh  as  Burchell  was  brings  a  person  into  relation  with  his 
principal  as  an  intending  purchaser,  the  agent  has  done  the 
most  effective,  and,  possibly,  the  most  labourious  and  expen- 
Hive,  part  of  bis  work,  and  that  if  the  principal  takes  advan- 
tage of  that  work,  and,  behind  the  back  of  the  agent  and 
unknown  to  him,  sells  to  the  purchaser  thus  brought  into  touch 
with  him  on  terms  which  the  agent  theretofore  advised  the  prin- 
cipal not  to  accept,  the  agent's  act  may  still  well  be  the  effective 
cause  of  the  sale.  There  can  be  no  real  difference  between  such 
a  case  and  those  cases  where  the  principal  sells  to  the  purchaser 
introduced  by  the  agent  at  a  price  below  the  limit  given  to  the 
agent.  ...  On  this  question  of  fact  there  was,  their  Lord- 
ships think,  ample  evidence  to  sustain  the  conclusion  at  which 
the  referee  presumably  arrived,  namely,  that  .the  appellant's 
acts  were  an  effective  cause  of  the  sale  which  actually  took  place. 
In  their  Lordships'  view  it  was  the  right  conclusion,  and  the 
finding  to  that  effect  ought  not,  they  think,  to  be  disturbed." 

Stratton  v.  VacJion,  44  S.C.R.  395:  ''Held,  reversing,  in 
part,  the  judgment  appealed  from  (3  Sask.  L.R.  286),  that  as 
the  steps  taken  by  the  agent  had  brought  the  owner  into  rela- 
tion with  the  persons  who  finally  became  purchasers  he  was 
entitled  to  recover  the  customary  commission  upon  the  price  at 
which  the  property  in  question  had  been  sold.  Burchell  v.  Oow- 
rie  and  Blockhouse  Collieries  Limited,  [1910]  A.C.  614,  ap- 
plied. ' '  The  Chief  Justice,  at  p.  399 :  ' '  The  property  was  brought 
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by  Stratton  to  the  attention  of  Moore,  who  was  infltrumental 
in  inducing  Millar  and  Robinson  to  consider  it  with  a  view  to 
a  purchase  on  joint  account.  The  subsequent  disappearance  of 
Moore  as  purchaser  before  the  transaction  was  finally  com- 
pleted did  not  operate  to  destroy  the  right  acquired  by  Stratton 
through  his  original  introduction  of  the  property  to  one  of  the 
three  associates,  two  of  whom  completed  alone  the  purchase  be- 
gun with  and  through  the  men  to  whom  it  was  introduced  ori- 
ginally and  who  had  undertaken  then  to  buy  it  or  find  a  pur- 
chaser for  it."  Davies,  J.,  at  p.  401:  **The  knowledge  on  the 
part  of  the  vendor  that  the  person  with  whom  he  completes  the 
sale  was  introduced  by  the  agent  is  not  the  test  of  his  liability 
to  pay  commission,  but  the  fact  whether  the  agent's  acts  have 
really  been  the  eflfective  cause  of  the  sale,  and  if  the  agent's 
acts  have  brought  a  person  or  persons  into  relation  with  his 
principal  as  an  intending  purchaser,  and  the  sale  is  effected, 
the  agent  has  done  what  he  contracted  to  do  and  is  entitled  to 
te  paid.''  Anglin,  J.,  at  p.  410:  **In  my  opinion  the  defendant 
has  established  that  his  introduction  was  the  foundation  upon 
which  the  negotiations  which  resulted  in  the  purchase  proceeded 
and  without  which  they  would  not  have  proceeded." 

A  perusal  of  the  evidence  does  not  lead  me  to  think  the  de- 
fendant was  candid  or  reliable.  He  is  expressly  contradicted 
by  the  plaintiff  as  to  when  he  first  learned  that  the  plaintiff 
was  an  agent;  and,  upon  the  evidence  of  each  and  the  circum- 
stances and  probabilities  of  the  matter,  I  would  credit  the  plain- 
tiff's version  rather  than  his.  He  is  also  at  complete  variance 
with  the  Bedellis  as  to  what  occurred  at  the  interview  when  the 
sale  was  concluded. 

I  would  dismiss  the  appeal  with  costs  and  affirm  the  judg- 
ment. 
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RiDDELL,  J.  (dissenting) : — The  defendant  was  the  owner  of 
premises  on  Queen  street,  Toronto,  of  which  one  Black  was  ten- 
ant. Bedelli  was  carrying  on  business  on  Parliament  street,  and 
Black,  passing  Bedelli 's  shop  one  day,  told  him  that  the  defen- 
dant's property  would  be  a  great  comer  for  his  business  and  he 
ought  to  buy  it,  and  told  him  further  that  the  defendant  owned 
it,  where  he  lived,  and  the  price  he  asked  Black  for  it — ap- 
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parently  $8,000,  although  that  does  not  expressly  appear.  This 
was  about  a  month  before  the  sale  was  made,  and  therefore 
about  the  end  of  September  or  the  beginning  of  October.  Noth- 
ing was  done  by  Bedelli  upon  this  information;  and,  on  the 
24th  October,  1910,  the  plaintiff,  who  is  a  real  estate  agent, 
came  into  Bedelli 's  place,  and  in  the  course  of  conversation  he 
(Bedelli)  intimated  that  he  might  buy  the  property  in  question 
if  he  could  get  it  at  the  right  price.  The  plaintiff  said,  *'Well, 
I  am  an  agent,"  and  Bedelli  said,  *'I  know."  The  plaintiff: 
'*Then  I  will  go  and  see  the  owner."  The  plaintiff  then  **went 
to  Mr.  Russell  to  find  out  whether  he  would  sell  it  and  also  how 
much  he  would  ask  for  it."  The  defendant  was  just  about  to 
leave  his  house;  the  plaintiff  met  him  at  the  front  door,  and 
asked  him  if  he  would  sell,  and,  if  so,  at  what  price.  The  plain- 
tiff says  he  introduced  himself  as  an  agent — this  the  defen- 
dant denies,  and  says  that  he  thought  the  plaintiff  was  buying 
for  himself.  The  defendant  refused  to  put  a  price  upon  the  pro- 
perty, but  told  the  plaintiff  to  bring  him  an  offer  and  he  would 
consider  it.  Nothing  was  said  or  suggested  about  any  commis- 
sion. Thereupon  the  plaintiff  went  to  Bedelli  and  got  him  to 
sign  an  offer  for  $7,000  cash.  This  offer  reads:  **I,  Mr.  Bedelli, 
of  the  city  of  Toronto  (as  purchaser),  hereby  agree  to  and  with 
John  Russell  (as  vendor)  through  I.  Singer,  agent,  to  purchase," 
etc.,  etc.,  **one  hundred  dollars  in  cash  to  the  said  agent  on  this 
as  a  deposit,"  etc.,  etc.  On  the  26th  Ojctober  this  was  taken  by 
the  plaintiff  to  the  defendant,  ''who  then  said  nothing  more  than 
that  he  wanted  a  few  days  to  consider  it."  The  plaintiff  says 
that  the  defendant,  noticing  the  commission  marked  on  it,  said, 
**I  suppose  you  expect  commission?" — but  this  the  trial  Judge 
discredits,  as  will  be  seen  from  the  clause  I  have  copied  from 
his  judgment.  The  defendant  expressly  says  he  did  not  know 
at  that  time  that  the  plaintiff  was  an  agent  nor  until  he,  when 
afterwards  looking  over  the  offer,  saw  that  the  plaintiff  was 
described  as  an  agent  and  that  the  vendor  was  expected  to  pay 
a  commission.  Up  to  that  time  he  had  thought  that  the  plain- 
tiff was  buying  for  himself.  The  trial  Judge  does  not  discredit 
the  defendant,  but  rather  the  contrary,  as  we  have  seen. 

After  three  days  or  so,  the  plaintiff  returned  and  was  told 
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that  the  oflfer  was  refused.  He  urged  the  defendant  to  put  a 
price  upon  the  property,  and  at  length — the  learned  trial  Judge 
finds — the  defendant  said:  ** Bring  me  an  offer  within  four  days 
of  $8,000,  and  I  will  accept  it  and  pay  a  commission."  The 
evidence,  however,  does  not  shew  that  any  mention  was  in  fact 
made  of  commission ;  but  it  is  clear  that  the  defendant  impliedly 
agreed  to  pay  a  commission  if  the  price  mentioned  was  obtained. 

The  plaintiff  tried  to  get  BedelU  to  offer  $8,000,  but  failed— 
and  some  six  or  eight  days  or  perhaps  more  thereafter  Bedelli 
went  to  the  defendant.  The  defendant  had  sold  to  another  pur- 
chaser, who  declined  to  carry  out  the  purchase,  and  he  was 
''mad*'  and  sold  to  Bedelli  for  $7,500,  $5,000  cash  and  $2,500  on 
a  mortgage.  The  defendant  asked  Bedelli,  "Are  you  paying 
Singer  anything  for  carrying  on  this  business  for  youT'  and 
the  purchaser  said  he  was  paying  him  something — and  Bedelli 
says  that  the  defendant  said:  *'If  I  have  to  pay  commission,  I 
will  pay  and  if  not  I  won't."  No  doubt  is  cast  by  the  trial 
Judge  on  the  good  faith  of  the  defendant,  and  I  can  find  no 
reason  for  any. 

The  learned  Judge  says  further:  *'The  evidence  of  the  plain- 
tiff and  Bedelli,  coupled  with  the  fact  that  the  defendant  had 
the  first  written  offer  in  his  possession  for  more  than  a  week 
before  the  sale  was  made,  and  that  this  offer  mentioned  the 
plaintiff's  name  as  an  agent,  convinces  me  that,  when  the  de- 
fendant sold  direct  to  Bedelli,  he  knew  that  Bedelli  was  the  man 
who  had  been  introduced  to  liim  by  the  plaintiff  through  the 
first  offer  and  the  man  to  whom  the  plaintiff  had  been  trying 
to  effect  a  sale.  The  weight  of  evidence,  I  think,  is  also  in 
favour  of  the  view  that  on  the  day  on  which  the  sale  was  actu- 
ally made  there  was  some  discussion  about  the  plaintiff's  com- 
mission; so  that,  when  the  defendant  made  the  sale  to  Bedelli, 
he  knew  that  there  might  be  some  claim  made  to  commission. 
I  am  inclined  to  think  that  the  defendant  then  concluded  that, 
as  the  plaintiff  had  not  brought  the  offer  within  the  four  days 
that  he  had  mentioned,  he  was  not  liable  for  the  commission,  and 
that  in  any  event  he  would  take  the  chance. ' ' 

I  have  set  out  the  facts  as  the  learned  trial  Judge  finds 
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them  where  there  is  any  conflict.  On  this  state  of  facts,  the 
plaintiff  has  been  held  in  the  Court  below  entitled  to  commis- 
sion. 

I  think  this  case  is  covered  by  authority  in  a  sense  ad- 
verse to  the  judgment. 

In  Toulmin  v.  Millar  (1887),  58  L.T.R.  96,  in  Dom.  Proc., 
Lord  Watson,  says :  ^ '  It  is  impossible  to  afSrm,  in  general  terms, 
that  A.  is  entitled  to  a  commission  if  he  can  prove  that  he  in- 
troduced to  B.  the  person  who  afterwards  purchased  B.  's  estate, 
and  that  his  introduction  became  the  cause  of  the  sale.  In  order 
to  found  a  legal  claim  for  commission,  there  must  not  only  be 
a  causal,  there  must  also  be  a  contractual  relation  between  the 
introduction  and  the  ultimate  transaction  of  sale." 

It  is  too  often  thought  that  the  mere  fact  that  a  real  estate 
dealer  brings  about  a  sale  of  property  entitles  him  to  a  com- 
mission from  some  one ;  but  it  is  clear  that  this  is  not  the  law. 
Of  course,  if  the  owner  puts  his  land  into  the  hands  of  an  agent 
to  sell,  the  law  implies  a  contract  to  pay  commission  on  a  sale 
effected  through  the  agent — and  the  most  trifling  services  on 
the  part  of  the  agent  have  been  recognised  as  making  him  the 
causa  causans  of  a  sale.  '^In  ninety-nine  case  out  of  a  hun- 
dred, the  service  performed  by  the  house-agent  upon  these  occa- 
sions is  of  the  slightest  possible  kind:  it  consists  for  the  most 
part  in  merely  bringing  the  vendor  and  the  purchaser  together, 
so  as  to  result  in  a  sale.  It  is  often  done  by  a  line  written  or  a 
word  spoken:"  per  Keating,  J.,  in  Mansell  v.  Clements,  L.R, 
9  C.P.  139,  at  p.  143.  And  see  Oreen  v.  Bartlett,  14  C.B.N.S. 
681. 

But,  if  the  owner,  upon  being  asked  whether  he  would  sell, 
and,  if  so,  at  what  price,  does  not  put  the  property  in  the  hands 
of  the  applicant  as  an  agent  at  all,  but  simply  refuses  to  put  a 
price  upon  the  property,  and  says,  **  Bring  me  an  offer  and  I 
will  consider  it" — at  the  time  supposing  that  the  applicant  is 
buying  for  himself — how  can  it  be  said  that  he  thereby  makes 
the  applicant  an  agent  for  sale?  It  takes  two  to  make  a  bargain, 
and  a  contract  of  agency  requires  two  consenting  minds,  like 
every  other  contract. 

When  the  defendant  became  aware  that  the  plaintiff  was  an 
agent  and  was  looking  for  a  commission,  as  ho  did  when  he  read 
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with  any  care  the  offer  delivered  to  him  on  the  26th  October,        D.  C. 
the  aspect  of  matters  was  altered — he  recognised  that   if  the         ^^12 
plaintiff  brought  him  an  offer  which  he  accepted,  he  would       Siitoeb 
claim  commission ;  and  thereupon  he  made  the  first  and  only     bjjbbtll 
contract  of  agency  which  he  did  make  with  the  plaintiff — 
''Bring  me  an  offer  for  $8,000  within  four  days,  and  I  shall 
accept;"  and  then  he  quite  understood  that  he  might  have  to 
pay  commission. 

If  a  contract  of  agency  be  considered  as  existing  before  this, 
the  case  would  be  not  unlike  Toppin  v.  Healey  (1863),  11  W.R. 
466.  There  the  defendant  employed  the  plaintiff  to  negotiate  a 
loan  on  certain  terms,  and  subsequently,  before  the  loan  was 
effected,  changed  the  terms.  The  plaintiff  endeavoured  to  pro- 
cure the  loan  on  the  latter  terms  and  failed ;  but  he  procured  a 
loan  on  the  original  terms.  It  was  held  that  he  could  not  re- 
cover; the  plaintiff  had  not  done  what  he  was  to  do  under  the 
substituted  terms,  and  the  former  terms  had  beei^  revoked. 
Williams,  J.,  points  out  (p.  467) :  ''The  letter  of  the  17th  (con- 
taining the  altered  terms)  amounted  to  a  revocation.  The  plain- 
tiff might  have  brought  an  action  for  the  breach  of  contract,  but 
he  does  not,  but  assents  to  the  substituted  terms.  Then  he  has 
not  earned  that  which  he  agreed  for  .  .  ."  And  Willes,  J. : 
"If  the  plaintiff  chose  to  treat  the  letter  of  the  17th  as  a  breach 
of  contract,  he  ought  to  have  done  so  at  the  time.  But  he  did 
not  choose  to  do  so."    Erie,  C.J.,  and  Keating,  J.,  agreed. 

In  my  view,  the  only  contract  of  agency  between  the  plain- 
tiff and  defendant  was  that  created  on  their  last  interview.  The 
plaintiff  shewed  by  his  conduct  that  he  so  understood  it — he 
made  every  effort  to  get  Bedelli  to  make  an  offer  for  $8,000, 
but  failed. 

Where  the  parties  have  made  an  express  contract,  the  con- 
ditions under  which  the  remuneration  becomes  payable  must  be 
ascertained  by  the  terms  of  the  contract  itself :  Bamett  v.  Iscloc- 
son,  4  Times  L.B.  645;  Oreen  v.  Mules  (1861),  30  L.J.C.P.  343; 
Alder  v.  Boyle  (1847),  4  C.B.  635. 

Of  course,  if  what  the  agent  has  been  employed  to  do,  he  does 
in  substance,  that  is  enough:  Wycott  v.  Campbell  (1871),  31 
U.C.R.  584;  Rimmer  v.  Knowles  (1874),  22  W.R.  574,  30  L.T. 
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R.  496;  Johnston  v.  Kershaw  (1867),  L.R.  2  Ex.  82;  Morson  v. 
Bumside,  31  O.R.  438 ;  but  not  otherwise.*  There  is  no  pretence 
that  the  plaintiff  did  procure  the  offer  or  could  procure  it. 

Had  there  been  any  fraud  or  bad  faith  in  the  matter 
on  the  part  of  the  defendant,  the  principle  of  Wilson  v. 
Deacon  (1911),  2  O.W.N.  1229  (afllrmed  in  Divisional  Court, 
3  O.W.N.  163),  might  be  considered  to  apply;  but  there  is  no 
such  complication  here — ^there  is  *'no  trick  to  deprive  .  .  . 
the  plaintiff  of"  his  ''commission,  and  to  take  advantage  of" 
his  ''services:"  per  Lord  Esher,  M.R.,  in  Noah  v.  Owen  (1886), 
2  Times  L.R.  364,  at  p.  365 ;  Wilson  v.  Deacon,  2  O.W.N.  1229, 
at  p.  1232. 

Willes,  J.,  in  Curtis  v.  Nixon  (1871),  24  L.T.N.S.  706,  at  p. 
708,  says:  "These  actions  by  house-agents  spring  up  at  every 
turn,  and  as  they  are  generally  based  upon  agreements  which 
they  have  persuaded  people  who  are  not  so  well  versed  in  the 
law  as  themselves  to  enter  into,  to  their  injury,  they  ought 
not  to  be  encouraged."  Without  adopting  that  learned  Judge's 
view  and  without  casting  any  reflection  upon  an  estimable  class 
of  the  community,  I  think  it  would  be  adding  another  terror  to 
the  ownership  of  property  if  the  defendant  were  to  be  com- 
pelled to  pay  a  commission  tmder  the  circumstances  of  this  case. 

I  have  not  thought  it  necessary  to  consider  whether  the  sale 
was  due  to  the  plaintiff  at  all — ^the  purchaser  knew  of  the  pro- . 
perty  and  had  it  in  mind  to  buy  it — he  knew  who  the  owner 
was — ^and  it  was  rather  the  purchaser  who  introduced  the  plain- 
tiff to  the  defendant  than  vice  versa.  Nor  have  I  thought  it 
necessary  to  go  through  the  myriad  cases  in  which  the  owner 
placed  his  property  for  sale  in  the  hands  of  a  land  agent — ^per- 
haps the  latest  in  the  higher  Courts  are  Stratton  v.  Vachon,  44 
S.C.R.  395,  and  Burchell  v.  Oowrie  and  Blockhouse  Collieries 
Limited,  [1910]  A.C.  614. 

I  am  of  opinion  that  the  appeal  should  be  allowed  with  costs 
and  the  action  dismissed  with  costs. 


Appeal  dismissed;  Riddell,  J.,  dissenting. 
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[IN  THE  COURT  OF  APPEAL.] 

County  of  Haldimand  v.  Bell  Telephone  Co.  op  Canada.  ^-  ^• 

1911 

Municipal  Corporationa-^Telephone  Company — Erection  of  Poles  and  Wires  

on  Bridge — Absence  of  Consent  of  Municipality — Notice — Direction  of  May  10. 

Officer — Trespass  —  Remedy  —  Forum — Injunctions-^    Vict,    ch.    ^7  

(D.) — 45  Vict.  ch.  95    {D.)—Railujay   Act,   sec,   248 — Application  to  1912 
Bridge  as  Part  of  Hightoay. 


Held,  that  the  Bell  Telephone  Ck>mpany  of  Canada,  the  defendant,  had  not 
the  right,  without  the  consent  of  the  municipality  in  the  case  of  local 
lines,  and  without  a  week's  notice  or  the  direction  of  the  municipality  or 
its  officer  in  the  case  of  long-distance  or  trunk  lines,  to  erect  its  poles 
and  wires  upon  a  bridge  built  by  the  Corporation  of  the  County  of  Haldi- 
mand, the  plaintiff,  crossing  the  Grand  river  in  the  village  of  Cayuga; 
the  bridge  being  a  part  of  the  highway. 

The  statutory  power  conferred  upon  the  defendant  by  its  Act  of  in- 
corporation, 43  Vict.  ch.  67  (D.),  was  modified  by  an  amendment,  45 
Vict.  ch.  95,  and  both  were  superseded,  in  so  far  as  the  question  in  this 
ease  was  concerned,  by  the  provisions  of  sec.  248  of  the  Railway  Aot, 
'ILS.C.  1906,  ch.  37,  which  applies  to  bridges,  notwithstanding  that  they 
are  not  specially  mentioned  in  it,  although  mentioned  in  the  incorporat- 
ing Act. 

Held,  also,  that  the  defendant,  ever  since  it  began  the  erection  of  poles  and 
wires  upon  the  bridge,  was  a  tresipasser;  .and  the  plaintiff  was  entitled 
to  oome  to  the  Court  for  relief;  and  was  not  required  to  apply  to  the 
Board  of  Railway  Commissioners;  and  the  defendant  should  be  enjoined 
from  continuing  to  trespass. 

Judgment  of  Latchfobd,  J.,  reversed. 

Action  by  the  Corporation  of  the  County  of  Haldimand  for 
a  declaration  that  the  defendant  had  not  the  right  to  erect  tele- 
phone poles  upon  a  bridge  built  by  the  plaintiflF  over  the  Grand 
river  in  the  village  of  Cayuga,  and  for  a  mandatory  injunction 
conmianding  the  defendant  to  remove  its  poles  and  wires  from  the 
bridge. 

April  4  and  5,  1911.  The  action  was  tried  before  Latchford, 
J.,  without  a  jury,  at  Cayuga. 

r.  G.  Meredith,  K.C.,  and  T.  A,  Snider,  K.C.,  for  the  plaintiff. 
G.  Lynch'Stauntoriy  K.C.,  and  /.  A.  Murphy,  for  the  defendant. 

May  10,  1911.  Latchford,  J.: — ^The  poles  were  placed  upon 
the  bridge  piers  early  in  1907,  without  the  consent  of  the  plaintiff. 
Permission  to  use  the  bridge  in  a  certain  way  had  been  given  in 
1887,  and  the  defendant  had  strung  a  few  wires  across  the  river 
on  the  brackets  it  was  then  permitted  to  attach  to  the  bridge. 
But  there  is  not  the  slightest  warrant  to  be  found  in  the  permission 
granted  in  1887  for  the  acts  done  by  the  defendant  twenty  years 
later.    Nor  is  any  justification  afforded  by  the  negotiations  had 
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C-  A        ^th  the  plaintiff  in  November  and  December,  1907,  and  the  earlier 

]^        months  of  1908.    The  by-law  sanctioning  the  use  of  the  bridge 

County  OP    by  the  defendant  failed  to  pass  the  municipal  council,  and  the 

^^  negotiations  resulted  in  no  act  binding  upon  the  plaintiff. 

j,^^^  The  only  fact  seriously  in  issue  is,  whether  the  attachment  of 

Co.  OF  the  poles  to  the  piers  injures  or  tends  to  injure  the  bridge.  The 
^^^^'  exi)erts  called  by  the  parties  to  the  suit  give,  as  might  be  expected, 
utciiford.  J.  conflicting  evidence,  but  all  agree  that  no  actual  injury  has  thus 
far  occurred.  I  find,  however,  that  the  poles  erected  by  the  de- 
fendant with  cross-arms  and  wires  tend  to  weaken  the  piers  and 
cause  damage  to  the  bridge.  The  piers  are  old.  They  were  built 
in  1871.  The  mortar  was  inferior,  and  by  1904  the  stones  had 
become  so  loosened  that  it  was  found  necessary  to  surround  each 
pier  by  an  eighteen-inch  concrete  "jacket,"  extending  from  the 
foundations  to  within  five  feet  of  the  top  of  each  pier,  and  to 
cement  the  joints  in  the  stones  above  that  level.  The  defendant 
^rested  its  poles  on  the  concrete  jacket  south  of  each  pier,  and 
secured  the  poles  by  passing  iron  bands  around  them,  and  fastening 
such  bands  to  rock  bolts  placed  in  holes  drilled  in  the  piers.  Some, 
if  not  all,  of  the  poles  are  thus  attached  to  stones  supporting  the 
outer  bed-plates  on  which  the  main  trusses  of  the  bridge  rest. 
The  poles  and  attachments  placed  by  the  defendant  upon  the  bridge 
add  considerably  to  the  weight  the  piers  have  to  carry,  and,  under 
the  influence  of  the  wind,  especially  when  the  wires  are  coated 
with  ice,  exert  a  powerful  leverage  upon  the  top  courses  of  the 
piers  and  undoubtedly  tend  to  weaken  the  bridge,  though  they 
have  thus  far,  I  find,  caused  no  damage  to  it. 

Apart  from  the  issue  of  fact  thus  disposed  of,  the  defence  is, 
that,  under  the  Dominion  Act  incorporating  the  defendant, 
43  Vict.  ch.  67,  sec.  3,  the  defendant  was  empowered  to  erect  and 
maintain  its  telephone  lines  along  the  sides  of  and  across  or  under 
any  public  highways,  streets,  bridges,  watercourses,  or  other  such 
places.  The  location  of  the  lines  and  the  opening  up  of  the  streets 
were  required  by  an  amending  Dominion  Act,  45  Vict.  ch.  96, 
to  be  under  the  direction  of  a  certain  municipal  officer,  and  in 
such  manner  as  the  municipal  council  should  direct;  and  the  works 
of  the  defendant  were  declared  to  be  for  the  general  advantage  of 
Canada. 

In  City  of  Toronto  v.  Bell  Telephone  Co.  of  Canada  (1903),  6 
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O.L.R.  335,  it  was  held  by  the  Court  of  Appeal,  reversmg  the  judg- 
ment of  Street,  J.  (1902),  3  O.L.R.  465,  that  the  defendant,  under 
the  powers  conferred  by  sec.  3  of  43  Vict.  ch.  67,  had  the  right  to 
erect  its  telephone  lines  in  the  streets  of  the  city  of  Toronto. 
On  appeal  to  the  Judicial  Committee  of  the  Privy  Council,  the 
judgment  of  the  Court  of  Appeal  was  confirmed:    Toronto  Cor- 
poration V.  Bell  Telephone  Co.  of  Canada,  [1905]  A.C.  52.    The 
principal  question  considered  by  the  Courts  was,  whether  the 
legislation  was  within  the  proper  competence  of  the  Dominion 
Parliament  under  sec.  91  of  the  British  North  America  Act.    This 
was  determined  affirmatively,  and  an  Ontario  Act,  45  Vict.  ch.  71, 
was  held  to  be  uUra  vires.    But  slight  effect  appejirs  to  have  been 
given  to  the  proviso,  as  amended  by  45  Vict.  ch.  95  (D.),  that  in 
cities,  towns,  and  incorporated  villages  the  location  of  the  line 
or  lines  and  the  opening  up  of  the  streets  for  the  erection  of  poles 
or  for  carrying  the  wires  underground  shall  be  done  under  the 
direction  and  supervision  of  the  engineer  or  such  other  officer  as 
the  council  may  appoint,  and  in  such  manner  as  the  council  may 
direct.    Lord  Macnaghten,  in  stating  the  judgment  of  the  Com- 
mittee, says,  at  p.  60:  "Their  Lordships    ...    do  not  think 
the  words    .     .     .    can  have  the  effect  of  enabling  the  council 
to  refuse  the  company  access  to  streets  through  which  it  may 
propose  to  carry  its  line  or  lines.    They  may  give  the  council  a 
voice  in  determining  the  position  of  the  poles  in  streets  selected 
by  the  company,  and  possibly  in  determining  whether  the  line 
in  any  particular  street  is  to  be  carried  overhead  or  underground." 
Bridges,  it  will  be  observed,  are  mentioned  in  sec.  3  of  the 
statute  in  the  same  category  as  highways  and  streets;   and  it  is 
urged  on  behalf  of  the  defendant  that  it  has  all  the  rights  in  regard 
to  bridges  that  under  the  judgment  in  the  Toronto  case  it  has  been 
held  it  has  in  regard  to  streets.    The  wholesome  restrictions  im- 
Xx>8ed  upon  the  defendant  by  sec.  248  of  the  Railway  Act,  R.S.C. 
1906,  ch.  37,  were  rendered  necessary  by  the  decision  in  Toronto 
Corporation  v.  Bell  Telephone  Co.  of  Canada;  and  the  defendant, 
notwithstanding  the  wide  powers  conferred  by  43  Vict.  ch.  67, 
could  not  now  construct  its  lines  upon,  along,  across,  or  under 
any  "highway,  square,  or  other  public  place,"  without  the  consent 
of  the  municipality,  or,  failing  such  consent,  without  the  leave  of 
the  Board  of  Railway  Commissioners.     An  existing  line  like  that 
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in  question  in  this  case  falls  under  sub-sec.  6  of  sec.  248,  which 
gives  the  plaintiff  the  right  to  apply  to  the  Board  of  Railway 
Commissioners  to  have  the  poles  removed.  But  the  plaintiff  has 
no  other  remedy  until  it  suffers  actual  damage;  and  this  action 
must  be  dismissed  with  costs. 

The  plaintiff  appealed  to  the  Court  of  Appeal  from  the  judg- 
ment of  Latchford,  J. 

November  27,  1911.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

T.  G.  Meredithj  K.C.,  for  the  plaintiff,  argued  that,  on  the  facts 
of  the  case  as  found  by  the  learned  trial  Judge,  the  plaintiff  was 
entitled  to  judgment,  and  that  he  erred  in  his  view  that  it  was 
bound  to  apply  to  the  Board  of  Railway  Commissioners.  The 
jurisdiction  of  the  Courts  was  not  ousted,  and  the  plaintiff  was 
entitled  to  the  relief  asked,  on  the  same  principles  as  were  acted 
upon  in  McKenzie  v.  Grand  Trunk  R.W.  Co.  and  Dickie  v.  Grand 
Trunk  R.W.  Co.  (1907),  14  O.L.R.  671. 

G.  Lynch'Staunton,  K.C.,  for  the  defendant,  argued  that  the 
plaintiff  had  no  right  to  dictate  to  the  defendant  as  to  the  manner 
in  which  it  should  reconstruct  its  line,  which  was  the  real  question 
involved,  the  defendant  having  already,  with  the  consent  of  the 
plaintiff,  attached  its  wires  to  brackets  on  the  other  side  of  the 
bridge.  Under  the  statute  43  Vict.  ch.  67,  sec.  3  (D.),  the  de- 
fendant was  entitled  to  the  same  rights  as  it  was  held  to  have  in 
Toronto  Corporation  v.  Bell  Telephone  Co.  of  Canada^  [1905]  A.C. 
52,  and  these  rights  are  not  taken  away  by  sec.  248  (2)  of  the  Rail- 
way Act,  in  which  bridges  are  not  mentioned.  Some  of  the  lines 
in  question  are  for  long-distance  service;  and,  by  sub-sec.  4  of 
sec.  248,  are  expressly  excepted  from  the  operation  of  sub-sec.  2. 
The  trial  Judge  has  found  that  no  injury  has  been  done  to  the 
bridge;  the  plaintiff  has,  therefore,  mistaken  its  remedy,  which 
was  to  apply  to  the  Railway  Board. 

Meredithj  in  reply,  argued  that  the  brackets  to  which  the 
wires  were  attached  with  the  plaintiff's  consent,  were  altogether 
different  from  the  poles  which  were  now  in  question.  As  to 
whether  the  omission  of  the  word  "bridge"  from  sub-sec.  2  of 
sec.  248  could  have  the  effect  contended  for  by  the  defendant,  he 
referred  to  sec.  2,  sub-sec.  11,  of  the  Railway  Act,  which  shewed 
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that  "bridge"  was  included  in  the  term  ''highway."  The  right 
of  the  plaintiff  to  bring  an  action,  in  such  circumstances  as  were 
here  shewn,  was  held  to  exist  in  Corporation  of  Wellington  v. 
Wilson  (1864^),  14  C.P.  299,  16  C.P.  124,  and  relief  should  be 
granted  as  in  the  McKemie  and  Dickie  cases,  without  resort  to 
the  Railway  Board. 

February  1,  1912.  Maclaken,  J.A.: — This  is  an  appeal  by 
the  Corporation  of  the  County  of  Haldimand  from  the  judgment 
of  Latchford,  J.,  dismissing  its  action  for  an  order  compelling  the 
company  to  remove  its  poles  from  the  piers  of  the  bridge  crossing 
the  Grand  river  at  the  village  of  Cayuga. 

In  May,  1887,  the  county  council  gave  permission  to  the 
company  to  fasten  a  small  scantling  fixture  to  the  rafters  of  the 
bridge,  projecting  about  three  feet  from  the  side,  upon  which  to 
put  its  wires.  The  wires  remained  there  until  1907,  when  the 
company  removed  them  to  the  other  side  of  the  bridge,  stringing 
them  upon  poles  inserted  in  the  stone  piers  of  the  bridge.  There 
were  some  negotiations  between  the  parties  as  to  allowing  the 
poles  to  remain,  but  no  agreement  was  come  to. 

By  its  defence  the  company  asserted  that,  under  its  charter, 
43  Vict.  ch.  67  (D.),  amended  by  46  Vict.  ch.  95,  it  had  a  right 
to  do  what  had  been  done. 

The  trial  Judge  held  that,  under  sec.  248  of  the  Railway  Act, 
R.S.C.  1906,  ch.  37,  the  company  could  not  do  what  had  been 
done  without  the  consent  of  the  municipality,  or,  failing  such 
consent,  without  the  leave  of  the  Board  of  Railway  Commissioners. 
He  found,  however,  that  the  plaintiff  had  suffered  no  actual  damage; 
and,  until  it  did  so,  he  held,  its  only  remedy  was  to  apply  to  the 
Railway  Commissioners  to  have  the  poles  removed;  and  dismissed 
the  action  with  costs. 

On  behalf  of  the  company  it  was  argued  before  us  that,  as  it 
was  given  power,  under  sec.  3  of  43  Vict.  ch.  67,  to  ''construct, 
erect  and  maintain  its  line  or  lines  of  telephone  along  the  sides  of 
and  across  or  under  any  public  highways,  streets,  bridges,  water- 
courses or  other  such  public  places,  or  across  or  under  any  navig- 
able waters,"  and  as  bridges  are  not  mentioned  in  sec.  248  of 
the  Railway  Act,  the  company  had  the  same  rights  with  respect 
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to  this  bridge  as  it  was  held  by  the  Privy  Council  to  have  with 
respect  to  the  streets  of  Toronto  in  Toronto  Corporation  v.  Bell 
Telephone  Co.  of  Canada,  [1905]  A.C.  52. 

Sub-section  2  of  sec.  248  of  the  Railway  Act  provides  that 
except  as  therein  provided  a  telephone  company  shall  not  ''con- 
struct, maintain  or  operate  its  lines  of  telephone  upon,  along, 
across  or  under  any  highway,  square  or  other  public  place  within 
the  limits  of  any  city,  town  or  village,  incorporated  or  otherwise, 
without  the  consent  of  the  municipality."  Sub-section  3  provides 
that,  if  the  company  cannot  obtain  such  consent  on  terms  accept- 
able to  it,  it  may  apply  to  the  Board  of  Railway  Commissioners. 

The  trial  Judge  was  of  opinion  that  the  omission  of  the  word 
"bridge"  in  sub-sec.  2  had  not  the  eflfect  the  company  claimed; 
and  I  think  he  was  clearly  right.  The  bridge  in  question  is  a  part 
of  the  highway,  and  is  covered  by  the  language  of  the  sub-section. 

The  provisions  of  these  two  sub-sections  do  not  apply  to  long- 
distance or  trunk  lines.  The  location  of  these  is,  by  sub-sees.  4 
and  5,  subject  to  the  direction  of  the  municipality,  or  of  its  oflScer, 
unless  they,  after  a  week's  notice  in  writing,  shall  have  omitted  to 
prescribe  such  location  and  make  such  direction. 

It  is  admitted  that  some  of  the  lines  in  question  are  local, 
and  some  are  long-distance  or  trunk  lines.  With  regard  to  the 
former,  the  company  had  no  right  to  proceed  without  the  consent 
of  the  plaintiff  or  of  the  Board.  With  regard  to  the  latter,  it 
should  have  given  the  week's  notice  or  have  received  the  direction 
of  the  municipality  or  its  oflScer.  With  respect  to  both  classes  of 
lines,  it  was  a  mere  trespasser;  and  I  can  find  nothing  in  the  law 
requiring  the  plaintiff  to  apply  to  the  Board,  or  ousting  the  juris- 
diction of  the  Courts. 

In  my  opinion,  the  appeal  should  be  allowed,  and  the  order 
asked  for  by  the  plaintiff  should  be  granted,  unless  the  parties  can, 
within  a  reasonable  time,  either  make  a  satisfactory  agreement, 
or,  failing  this,  the  defendant  take  the  steps  prescribed  by  the 
Railway  Act. 

Meredith,  J.A.: — ^If  the  acts  of  the  defendant,  which  are 
complained  of,  were  unauthorised  in  law,  it  is  a  continuing  tres- 
passer to  land,  and  ought  to  be  enjoined  from  all  further  continu- 
ance of  such  trespass,  the  result  of  which  would  be  the  removal  of 
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its  poles  and  lines  from  the  bridge  in  question  and  a  restoration 
of  it  to  the  condition  in  which  it  would  be  now  but  for  such  tres- 
passes; and  this  was  not  at  all  disputed  upon  the  argument  here. 

The  only  substantial  questions  involved  in  the  case  are,  there- 
fore,-whether  the  defendant  had  a  legal  right  to  do  the  things  which 
it  has  done;  and,  if  not,  whether  the  plaintiff  is  seeking  a  remedy 
in  the  proper  forum. 

That  there  was  no  leave  or  license  from  the  plaintiff  to  do  that 
which  has  been  done  is  very  plain.  The  leave  which  had  been 
given  was  to  do  something  of  a  very  different  character;  and  even 
that  leave  was  given,  and  indeed  asked  for,  only  subject  to  the 
right  of  the  plaintiff  to  withdraw  it  whenever  it  saw  fit.  Subse- 
quent negotiations  never  reached  the  stage  of  a  completed  agree- 
ment, or  of  leave  or  license. 

The  right  upon  which  the  defendant  relies  is  the  statutory 
power  conferred  upon  it  in  its  Act  of  incorporation;  but  that  right 
was  modified  by  an  amendment  to  that  Act;  and  subsequently 
both  were  superseded,  in  so  far  as  the  question  in  this  case  is  con- 
cerned, by  the  provisions  of  sec.  248  of  the  Railway  Act,  R.S.C. 
1906,  ch.  37,  under  which  no  such  work  as  that  in  question  can  be 
done  without  the  consent  of  the  municipality  unless  the  line  is  a 
long-distance  or  trunk  line,  and  in  regard  to  such  lines  the  location 
of  the  line  upon  the  highway  is  made  subject  to  the  direction  and 
supervision  of  the  municipality,  or  of  such  officer  as  it  may  appoint, 
unless  this  is  not  done  for  a  week  after  notice  requiring  it. 

Some  of  the  lines  in  question  are  not  long-distance  or  trunk 
lines;  and,  therefore,  the  defendant  had  no  power  to  erect  them, 
because  no  consent  of  the  municipality  to  it  was  ever  given;  and 
so,  too,  in  regard  to  the  lines  which  are  long-distance  lines,  because 
they  were  erected  without  giving  the  week's  notice,  and  without 
the  direction  and  supervision  of  the  municipality  or  of  an  officer 
appointed  by  it. 

It  was,  however,  contended  that  this  Act  did  not  apply  because 
bridges  are  not  expressly  mentioned  in  it;  but  the  bridge  in  ques- 
tion is  but  part  of  the  highway,  and  is  a  public  place,  and  the  Act 
expressly  applies  to  "any  highway,  square  or  public  place  in  any 
city,  town  or  village,  incorporated  or  otherwise:"  and,  in  addition 
to  that,  the  interpretation  clauses  of  the  Act  provide  that  the  word 
"'highway'  includes  any  public  road,  street,  land  or  other  public 
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Canada.  constructed,  and  so  was  within  the  provisions  of  sub-sec.  6  of  sec. 
Mewdith.j.A.  248  of  the  Railway  Act,  under  which  the  plaintiff  would  be  re- 
quired to  seek  relief  from  the  Board  of  Railway  Commissioners 
of  Canada;  that,  however,  is,  in  fact,  plainly  not  so;  it  was  a  new 
construction  of  a  different  character,  upon  the  other  side  of  the 
bridge. 

Therefore,  the  plaintiff  is  entitled  to  relief;  and  there  is  nothing 
in  the  way  of  its  coming  into  the  ordinary  Courts  of  the  land  seek- 
ing it;  or  to  prevent  such  Courts  granting  it:  see  Kemp  v.  London 
and  Brighton  R.W.  Co.  (1839),  1  Railw.  Cas.  495,  504;  Simpson 
V.  South  Staffordshire  Watenoorks  Co.  (1865),  34  L.J.  Ch.  380; 
and  River  Dun  Navigation  Co.  v.  North  Midland  R.W.  Co.  (1838), 
1  Railw.  Cas.  135,  154. 

The  appeal  should  be  allowed,  and  the  defendant  should  be 
enjoined  from  continuing  to  trespass  upon  the  bridge  in  question 
as  it  has  been  doing  ever  since  it  began  the  erection  of  the  poles 
and  wires  now  complained  of;  no  damages  are,  I  understand, 
sought,  and  probably  no  substantial  damage  will  have  been  sus- 
tained if  the  poles  and  wires  be  removed  and  the  bridge  made  as 
good  as  it  would  be  if  they  had  never  been  erected;  but  the  in- 
junction should  be  stayed  for  three  months  to  enable  the  parties 
to  come  to  some  agreement  under  which  the  lines  may  be  carried 
over  the  bridge;  or,  failing  that,  so  that  the  defendant  may  apply 
to  the  Board  for  such  relief  as  it  may  think  it  Is  entitled  to.  And 
I  desire  to  add  that,  in  all  such  cases  as  this,  it  should  be  born 
in  mind  that  a  municipality  has  no  right  to  make  use  of  its  power, 
under  the  enactment  in  question,  to  exact  money  for  ulterior 
purposes. 

The  defendant  should  pay  the  costs  of  the  action  and  of  this 
appeal. 

Moss,  C.J.O.,  Gabrow  and  Magee,  JJ.A.,  concurred. 

Appeal  allowed. 
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[IN  THE  COURT  OF  APPEAL.] 

Toronto  and  Niagara  Power  Co.  v.  Town  of  North  Toronto.        ^-  '^• 

1912 

Municipal  Corporations — Electric  Power  dfmpanjf — Ereoiion  of  Poles  and  .        

Wires  in  Highways — Permission  of  Municipal  Council — Necessity  for        p^  u    i 
— Opening  of  Highways — Approval — Designation  of  Places  for  Poles —        *®"*  '- 
Incorporating  Act,  2  Edw.   VII.  ch,   107,  sees,   12,   13,  21    {D.)— Ap- 
plication of  sec.  90  of  Railway  Act,  1888,  and  Amendment — Consist- 
ency. 

Section  90  of  the  Dominion  Railway  Act  of  1888,  51  Vict.  ch.  29,  is,  by 
sec.  21  of  the  Act  incorporating  the  Toronto  and  Niagara  Power  Com- 
pany, 2  Edw.  VII.  ch.  107  (D.),  made  applicable  to  that  company  and  ' 
their  undertakings,  in  so  far  as  not  inconsistent  with  ithe  incorporating 
Act;  and  the  sub-section  added  to  sec.  90  by  62  &  63  Vict.  ch.  37, 
requiring  the  consent  of  the  municipal  council  having  jurisdiction  over 
a  highway  to  the  erection  of  poles  and  wires  in  such  highway,  and  mak- 
ing (the  opening  up  of  the  highway  for  such  purposes  subject  to  the 
direction  and  approval  of  such  person  as  the  municipal  council  may  ap- 
point, and  permitting  the  council  to  designate  the  places  for  the  poles, 
is  not  inconsistent  with  sees.  12  and  13  nor  with  other  provisions  of  the 
company's  incorporating  Act,  and  is  to  be  read  as  part  thereof;  and  the 
powers  given  by  sees.  12  and  13  are  to  be  exercis^  in  conformity  with 
the  dirMtions  of  sec.  90  as  so  amended  (now  sec.  247  of  R.S.O.  1906, 
ch.  37),  in  so  far  as  they  relate  to  the  construction  and  maintenance  of 
lines  for  the  conveyance  of  light,  heat,  power,  and  electricity  upon  or 
along  highways,  squares,  or  other  public  places. 
Judgment  of  Boyd,  C,  24  O.L.R.  537,  reversed. 

Appeal  by  the  defendants  from  the  judgment  of  Boyd,  C, 
24  O.L.R.  537. 

December  6,  1911.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

G.  H.  Watson,  K.C.,  and  T,  A.  Gibson^  for  the  defendants. 
The  Act  of  incorporation  of  the  plaintiffs,  being  ch.  107  of  2 
Edw.  VII.  (D.),  does  not  empower  the  plaintiffs  to  enter  upon 
any  public  highway,  and  thereupon  construct,  erect,  and  main- 
tain their  poles  and  transmission  lines  on  or  across  such  high- 
way. The  Act  does  not  give  power  to  the  plaintiffs,  without 
the  leave  or  license  of  the  defendants,  to  take  possession  of  a 
street  or  highway  for  the  purposes  of  their  business.  There  is 
an  absence  of  authority  or  right  on  the  part  of  the  plaintiffs  to 
do  the  things  mentioned,  without  the  express  consent  of  the 
municipal,  council,  and  the  direction  and  approval  of  such  person 
as  it  appoints,  and  under  its  direction.  These  conditions  are 
not  inconsistent  with  the  plaintiffs'  incorporating  Act.  We 
refer  to  the  following  Dominion  statutes  in  support  of  these  con- 
tentions:  51  Vict.  ch.  29,  sec.  123,  repealed  by  sec.  6  of  63  & 
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64  Vict.  ch.  23,  and  a  new  section  substituted  therefor;  61  Vict, 
ch.  29,  sec.  90,  amended  by  62  &  63  Vict.  ch.  37,  sec.  1;  2  Edw. 
VII.  ch.  107,  sec.  21. 

D.  L.  McCarthy,  K.C.,  for  the  plaintiffs.  The  only  point  in 
issue  between  the  parties  at  the  present  time  is,  whether  the 
plaintiffs  require  the  leave  or  license  of  the  defendants  before 
proceeding  with  their  proposed  work.  On  this  point  the  plain- 
tiffs contend  that  the  wording  of  sees.  12  and  13  of  their  incor- 
porating Act,  2  Edw.  VII.  ch.  107,  give  them  the  right  to  do  the 
work  contemplated,  without  the  leave  or  license  of  the  defendants: 
Toronto  Corporaiion  v.  Bell  Telephone  Co.  of  Canada,  [1905] 
A.C.  52.  The  amendment  made  to  sec.  90  of  the  Railway  Act 
of  1888  was  repealed  in  1903  with  the  rest  of  the  Act. 

Watson,  in  reply. 

February  1,  1912.  ^  Moss,  CJ.O. :— Appeal  by  the  defen- 
dants from  a  judgment  of  the  Chancellor  of  Ontario  after  trial 
without  a  jury. 

The  plaintiffs,  an  incorporated  company,  with  power  to  pro- 
duce, sell,  and  distribute  electric  and  other  power  and  energy, 
and  for  those  purposes  to  construct,  maintain,  and  operate  lines 
of  wire,  poles,  tunnels,  conduits,  and  other  works,  and  to  erect 
poles,  construct  trenches  and  conduits,  and  do  all  other  things 
necessary  for  the  transmission  of  power,  heat,  or  light,  as  fully 
and  effectually  as  the  circumstances  require,  brought  this  action 
against  the  Municipal  Corporation  of  North  Toronto  for  an 
injunction  to  restrain  that  body  from  interfering  with  or  pre- 
venting the  plaintiffs  in  the  erection  of  poles  and  lines  of  wire 
in  and  along  Eglington  avenue,  a  highway  within  the  corporation 
limits,  or  in  the  alternative — ^by  amendment  asked  for  at  the 
trial — ^for  a  declaration  that  they  were  entitled  to  erect  their 
poles  and  wires  for  the  transmission  of  electricity  upon  and 
along  the  public  streets  of  the  municipality,  without  the  leave 
or  license  of  the  defendants. 

The  learned  Chancellor  awarded  the  plaintiffs  the  latter 
relief,  subject  to  certain  conditions  as  to  depositing  plans  and 
books  of  reference,  and  obtaining  the  approval  of  the  engineer 
of  the  Dominion  Board  of  Railway  Commissioners  thereto. 

The  plaintiffs  were  incorporated  by  Act  of  the  Dominion 
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Parliament,  2  Edw.  VII.  ch.  107,  which  was  assented  to  on  the 
15th  May,  1902.  Section  21  of  the  Act  declares  that  sec.  90— 
together  with  certain  other  sections — of  the  Railway  Act,  shall 
apply  to  the  plaintiffs  and  their  undertakings,  in  so  far  as  the 
said  sections  are  not  inconsistent  with  the  special  Act. 

The  Railway  Act  in  force  at  that  time  was  the  Act  51  Vict, 
ch.  29,  which  was  assented  to  on  the  22nd  May,  1888.  But, 
between  that  date  and  the  date  of  the  Act  incorporating  the  plain- 
tiffs, a  number  of  amendments  to  the  earlier  Act  had  been  made, 
and,  among  others,  sec.  90  was  amended  by  adding  thereto  a 
new  sub-section. 

This  enactment  is  contained  in  the  first  section  of  the  Act 
62  &  63  Vict.  ch.  37,  which  was  assented  to  on  the  11th  August, 
1899.  When,  therefore,  in  1902,  sec.  90  of  the  Railway  Act 
was  incorporated  into  the  plaintiffs'  incorporating  Act,  the  sub- 
section added  by  62  &  63  Vict.  ch.  37  formed  part  of  the 
enactments  which  were  made  to  apply  to  the  plaintiffs  and  their 
imdertakings,  in  so  far  as  they  were  not  inconsistent  with  the 
incorporating  Act. 

At  the  trial,  the  existence  of  this  «ub-section  appears  to  have 
been  overlooked,  and  the  learned  Chancellor's  attention  was  not 
directed  to  it.  We  are,  therefore,  without  the  benefit  of  his 
view  as  to  its  bearing  upon  the  rights  asserted  by  the  plaintiffs. 

Its  language  appears  to  render  it  applicable  in  many  respects 
to  the  case  in  hand.  To  begin  with,  it  specifies  and  deals  with 
the  case  of  companies  empowered  by  Parliament  to  construct 
and  maintain  lines  for  the  conveyance  of  light,  heat,  power,  or 
electricity,  that  is  to  say,  some  of  the  very  objects  for  which  the 
plaintiffs  were  incorporated.  And,  with  r^ard  to  that  sub- 
ject, it  enacts  that  "when  any  company  has  power  by  any  Act 
of  the  Parliament  of  Canada  to  construct  and  maintain  lines 
for  the  conveyance  of  light,  heat,  power  or  electricity, 
such  company  may,  with  the  consent  of  the  municipal  coimcil 
or  other  authority  having  jurisdiction  over  any  highway,  square 
or  other  public  place,  enter  thereon  for  the  purpose  of  exercising 
the  said  power,  and,  as  often  as  the  company  thinks  proper, 
may  break  up  and  open  any  highway,  square,  or  other  public 
place,  subject,  however,  to  the  following  provisions."    One  of 
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these  provisions  (/.)  is  as  follows:  "The  opening  up  of  any  street, 
square,  or  other  public  place  for  the  erection  of  poles,  or  for  carry- 
ing wires  under  ground,  shall  be  subject  to  the  direction  and 
approval  of  such  person  as  the  municipal  council  appoints,  and 
shall  be  done  in  such  manner  as  the  said  council  directs;  the 
coimcil  may  also  designate  the  places  where  such  poles  shall 
be  erected;  and  such  street,  square,  or  other  public  place  shall, 
without  any  unnecessary  delay,  be  restored,  as  far  as  possible, 
to  its  former  condition,  by  and  at  the  expense  of  the  company." 
These  provisions  were  carried  into  the  Railway  Act,  1903,  and 
are  now  to  be  found,  in  a  somewhat  modified  form,  in  sec.  217 
of  the  Railway  Act,  R.S.C.  1906,  ch.  37. 

If  these  enactments,  in  so  far  as  they  require  that  a  com- 
pany with  the  powers  possessed  by  the  plaintiffs  must  proceed 
with  the  consent  of  the  municipal  council,  and  subject  to  the 
direction  and  approval  of  such  person  as  it  appoints  and  under 
its  direction,  are  not  inconsistent  with  the  plaintiffs'  incorporating 
Act,  they  are  applicable  to  the  plaintiffs  and  their  undertaking; 
and,  if  so,  the  plaintiffs  are  left  without  support  for  the  present 
action. 

The  plaintiffs  rest  the  right  asserted  in  the  action  upon 
sees.  12  and  13  of  the  incorporating  Act. 

Is  there  anything  in  them  reasonably  inconsistent  with  sec. 
90  of  the  Railway  Act,  as  it  stood  when  it  was  imported  into  the 
plaintiffs'  Act? 

In  other  words,  can  it  be  fairly  said  that,  having  regard  to 
the  objects  for  which  the  plaintiffs  were  incorporated,  the  charac- 
ter of  the  work  necessary  to  be  done  in  order  to  carry  these 
objects  into  effect,  and  the  public  ownership  and  user  of  much 
of  the  property  upon,  along,  and  over  which  the  plaintiffs'  powers 
were  to  be  exercised,  there  is  any  substantial  contradiction  be- 
tween the  provisions  of  sees.  12  and  13  of  the  incorporating  Act 
and  sec.  90  of  the  Railway  Act? 

Sections  12  and  13  confer  powers  that  are  requisite  and 
necessary  as  of  course,  in  order  to  enable  the  plaintiffs  to 
prosecute  the  enterprise  for  which  they  were  incorporated. 

They  are  empowered  by  sec.  12  to  acquire,  construct,  main- 
tain, and  operate  works  for  production,  and  works  for  the  con- 
duct and  supply,  of  electricity  and  other  power,  and  by  means 
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thereof  produce  and  transmit  and  furnish  it  to,  or  receive  it  from, 
others,  as  well  as  to  perform  other  acts.  And  sec.  13  says  that 
they  may  erect  poles,  construct  trenches  or  conduits,  and  do 
all  other  things  necessary  for  the  transmission  of  power,  heat, 
or  light,  as  fully  and  effectually  as  the  circumstances  of  the 
case  may  require,  provided  the  same  are  so  constructed  as  not 
to  incommode  the  public  use  of  streets,  highways,  or  public  places, 
or  to  impede  the  access  to  any  house  or  other  building  erected 
in  the  vicinity  thereof,  or  to  interrupt  the  navigation  of  any 
waters,  but  they  shall  be  responsible  for  all  damage  which  they 
cause  in  carrying  out  or  maintaining  any  of  these  works. 

These  provisions  do  not  expressly  negative  the  property 
rights  of  municipalities  or  individuals;  and  the  stipulation  as 
to  payment  of  damages  found  in  each  of  these  two  sections  does, 
not  necessarily  exhaust  the  conditions  to  which  the  plaintiffs 
could  reasonably  be  required  to  conform. 

The  enactments  of  the  sub-section  added  to  sec.  90  of  the 
Railway  Act  are  not  in  conflict  with  what  is  enacted  in  sees. 
12  and  13  of  the  incorporating  Act.  They  follow  naturally  as 
directions  incident  to  the  exercise  of  the  powers  given  to  the 
plaintiffs  in  order  to  the  carrying  out  of  their  enterprise.  Even 
before  the  date  of  the  plaintiffs'  Act,  the  trend  of  legislation 
had  set  in  the  direction  of  municipal  control  over  the  exercise 
of  powers  upon  streets  and  highways  by  incorporated  companies; 
and  that  circumstance  may  account  for  the  importation  of  sec. 
90  into  the  incorporating  Act.  In  any  case,  the  question  is  one 
of  construction  of  the  Act  as  a  whole;  and  the  provisions  are 
to  be  read  together,  if  they  may  be  so  read  without  leading  to 
an  unreasonable  or  absurd  result. 

Reading  them  together,  the  meaning  to  be  gathered  seems 
to  be,  that  sees.  12  and  13  confer  powers  to  be  exercised  in  con- 
formity with  the  directions  of  sec.  90  of  the  Railway  Act,  in 
so  far  as  they  relate  to  the  construction  and  maintenance  of 
lines  for  the  conveyance  of  light,  heat,  power,  and  electricity 
upon  or  along  highways,  squares,  or  other  public  places. 

That  being  the  case,  the  plaintiffs'  case  ftuls,  and  the  action 
should  have  been  dismissed. 

It  follows  that  the  appeal  must  be  allowed  and  the  action 
dismissed;  but,  under  all  the  circumstances,  there  should  be 
no  costs  to  either  party. 
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C--^  Gabrow,  J.A.: — I  agree. 

1912 

Toronto  Maclaken,  J.A.: — ^The  plaintiffs,  professing  to  act  under  the 

AND         powers  conferred  upon  them  by  the  Dominion  statute  of  1902 

PowEB  Co.    incorporating  them,  being  2  Edw.  VII.  ch.  107,  were  proceeding 

^-  with  the  erection  of  poles  for  the  purpose  of  stringing  electric 

NoBTH       transmission  wires  along  Eglington  avenue,  in  the  town  of  North 

Toronto.      Toronto.    They  were  stopped  by  the  municipal  authorities  and 

M*«"»««>»J-^    their  workmen  arrested.    They  assert  that  the  town  authorities 

have  nothing  to  say  in  the  matter  and  no  right  to  interfere  with 

them,  and  bring  the  present  action  for  an  injunction  restraining 

the  town  corporation  from  interfering,  and  for  a  declaration  that 

they  have  the  right  to  erect  their  poles  and  string  their  wires  on 

the  streets  of  the  town,  without  asking  leave  so  to  do. 

The  works  authorised  by  the  company's  Act  of  incorpora- 
tion are  declared  to  be  for  the  general  advantage  of  Canada. 
By  sec.  12,  ''The  company  may  acquire,  construct,  maintain  and 
operate  works  for  the  production,  sale  and  distribution  of  elec- 
tricity and  power,  for  any  purpose  for  which  such  electricity  or 
power  can  be  used,  and  may  construct,  maintain  and  operate 
lines  of  wire,  poles,  tunnels,  conduits  and  other  works  in  the 
manner  and  to  the  extent  required  for  the  corporate  purposes 
of  the  company,  and  may  conduct,  store,  sell  and  supply  elec- 
tricity and  other  power,  and  may  with  such  lines  of  wire,  poles, 
conduits,  motors  or  other  conductors  or  devices,  conduct,  con- 
vey, furnish  or  receive  such  electricity  to  or  from  any  person, 
at  any  place,  through,  over,  along  or  across  any  public  high- 
way, bridges,  viaducts,  railways,  watercourses,"  etc. 

''13.  The  company  may  erect  poles,  construct  trenches  or 
conduits  and  do  all  other  things  uecessary  for  the  transmission 
of  power,  heat  or  light  as  fully  and  effectually  as  the  circum- 
stances of  the  case  may  require,  provided  the  same  are  so  con- 
structed as  not  to  incommode  the  public  use  of  streets,  high- 
ways or  public  places  or  to  impede  the  access  to  any  house  or 
other  building  erected  in  the  vicinity  thereof,  or  to  interrupt 
the  navigation  of  aAy  waters,  but  the  company  shall  be  responsi- 
ble for  all  damage  which  it  causes  in  carr3dng  out  or  maintaining 
any  of  its  said  works." 

The  case  was  tried  by  the  Chancellor,  who  held  that  under 
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the  sections  of  their  charter,  above  quoted  and  the  authority  of 
Toronto  Corporation  v.  Bell  Telephone  Co,,  [1905]  A.C.  52,  the 
company  had  the  right  to  erect  their  poles  and  string  their  wires 
along  Eglington  avenue,  without  asking  the  leave  of  the  town; 
but  held  that,  before  doing  so,  they  should  deposit  a  plan  and 
book  of  reference  as  required  by  the  Railway  Act;  and,  inas- 
much as  the  evidence  shewed  danger  to  the  other  wires  on  the 
streets  of  the  town,  the  company  should  obtain  the  approval  of 
their  plan  by  the  engineer  of  the  Dominion  Railway  Board. 
We  were  informed  by  counsel  for  the  company  that  they  had 
deposited  their  plan  and  would  obtain  the  consent  of  the  Rail- 
way Board  engineer,  although  they  did  not  admit  that  the  Board 
had  any  jurisdiction  in  the  matter. 

In  my  opinion,  the  company  misconceived  their  rights,  and 
I  consider  that  the  question  at  issue  is  governed  by  sec.  247 
of  the  Dominion  Railway  Act,  R.S.C.  1906,  ch.  37,  which  does 
not  appear  to  have  been  cited  to  the  learned  Chancellor.  This 
section  provides  that  "when  any  company  is  empowered  by 
special  Act  of  the  Parliament  of  Canada  to  construct,  operate 
and  maintain  lines  ...  for  the  conveyance  of  light,  heat 
power  or  electricity,  the  company  may,  with  the  consent  of  the 
municipal  council  or  other  authority  having  jurisdiction  over 
any  highway,  square,  or  other  public  place,  enter  thereon  for 
the  purpose  of  exercising  the  said  powers  subject, 

however,  to  the  following  provisions:     .  (e)  The  opening 

up  of  any  street,  square,  or  other  public  place  for  the  erection  of 
poles,  or  for  the  carr3dng  of  wires  under  ground,  shall  be  subject 
to  the  supervision  of  such  person  as  the  municipal  council  may 
appoint,"  etc.  Sub-section  5  provides  that,  if  the  company  can- 
not obtain  such  consent,  it  may  apply  to  the  Railway  Board, 
to  which  it  shall  submit  a  plan  of  the  highway,  square,  or  other 
public  place,  shewing  the  proposed  location  of  such  lines,  wires, 
and  poles.  By  sub-sec.  6,  the  Board  may  grant  the  application 
in  whole  or  in  part,  and  may  make  such  changes  or  impose  such 
terms  as  it  deems  expedient. 

Section  21  of  the  company's  charter  provides  that  sec.  90 
and  some  other  sections  of  the  Railway  Act  of  1888  shall  apply 
to  the  company  and  their  undertakings,  except  in  so  far  as  the 
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said  sections  are  inconsistent  with  the  provisions  of  the  charter. 
This  would  include  the  amendment  to  sec.  90  passed  in  1899, 
62  &  63  Vict.  ch.  37,  which  provided  that  when  any  company 
was  given  power  to  construct  and  maintain  lines  for  the  convey- 
ance of  light,  heat,  power  or  electricity,  the  company  might, 
with  the  consent  of  the  municipal  authority  having  jurisdiction 
over  any  highway,  square,  or  other  public  place,  enter  thereon 
for  the  purpose  of  exercising  the  said  power. 

This  amendment  was  referred  to  and  relied  upon  by  the 
defendants'  counsel  before  us,  and  he  informed  us  that  it  had 
not  been  cited  to  the  learned  Chancellor.  The  pldntiffs'  coim- 
sel's  reply  to  this  argument  was,  that  this  amendment  to  sec. 
90  was  repealed  in  1903,  with  the  rest  of  the  Railway  Act  of  1888, 
and  was  no  longer  law. 

If  the  defendants  had  to  rely  upon  this  section,  it  would  be 
necessary  to  inquire  what  effect  the  repeal  of  1903  had,  and 
whether  the  provisions  of  the  amendment  of  1899  were  inconsistent 
with  the  powers  conferred  on  the  plaintiffs  by  their  charter,  and 
particularly  by  sees.  12  and  13,  specially  relied  upon  by  their 
counsel. 

But,  in  my  opinion,  it  is  not  necessary  for  us  to  look  at  or 
rely  upon  the  amendment  of  1899.  The  Interpretation  Act, 
R.S.C.  1906,  ch.  1,  sec.  20  (5),  provides  that  "whenever  any 
Act  or  amendment  is  repealed,  and  other  provisions  are  sub- 
stituted by  way  of  amendment,  revision  or  consolidation  .  . 
any  reference  in  any  unrepealed  Act,  or  in  any  rule,  order  or 
regulation  made  thereunder  to  such  repealed  Act  or  enactment, 
shall,  as  regards  any  subsequent  transaction,  matter  or  thing^ 
be  held  and  construed  to  be  a  reference  to  the  provisions  of  the 
substituted  Act  or  enactment  relating  to  the  same  subject-matter 
as  such  repealed  Act  or  enactment." 

This  precisely  meets  the  present  case.  When  the  Railway 
Act  of  1888  was  repealed  on  its  revision  and  consoldation  in 
1903,  the  second  part  of  sec.  90  of  the  Act  of  1888  was  amended, 
and  became  sec.  195  of  the  Railway  Act,  1903;  and  on  the  general 
revision  of  the  statutes  in  1906,  this  sec.  195  became  sec.  247 
of  the  Railway  Act,  R.S.C.  ch.  37,  quoted  above;  so  that  the 
company's  charter  of  1902  must  now  be  read  as  if  this  sec.  247 
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had  originally  been  embodied  in  and  had  formed  a  part  of  the 
company's  Act  of  incorporation. 

A  reference  to  sec.  247  shews  that  it  applies  to  any  company 
emi)owered  by  special  Act  of  Parliament  to  construct,  operate, 
and  maintain  lines  for  the  conveyance  of  light,  heat,  power,  or 
electricity,  and  is  not  limited,  like  the  amendment  of  1899,  to 
companies  incorporated  after  a  day  named. 

The  company  had,  therefore,  in  my  opinion,  no  right  to  pro- 
ceed to  erect  their  poles  on  Eglington  avenue,  as  they  claimed 
they  had  the  right  to  do,  without  the  consent  of  the  Municipal 
Council  of  North  Toronto,  and  are  subject  to  the  supervision  of 
such  person  as  the  said  council  may  appoint;  and,  if  the  coimcil 
refuse  such  consent,  the  company  should  apply  ta  the  Railway 
Board,  submitting  a  plan  of  the  streets,  squares,  or  other  pubUc 
places  on  which  they  wish  to  exercise  their  powers,  and  the  pro- 
posed location  of  such  lines,  wires,  and  poles. 

The  appeal  should  be  allowed,  and  the  plaintiffs'  action  dis- 
missed, but  without  costs. 

Meredith,  J. A.: — Under  the  plaintiflFs'  Act  of  incorporation, 
2  Edw.  VII.  ch.  107— assented  to  on  the  15th  May,  1902— sec. 
90  of  the  Railway  Act — ^with  other  sections  of  that  enactment — 
was  made  applicable  to  the  plaintiffs  and  to  their  undertaking, 
in  so  far  as  it  was  not  inconsistent  with  the  provisions  of  the 
Act  of  incorporation;  and  that  section  of  the  Railway  Act,  as 
it  was  when  the  plaintiffs  were  incorporated — 62  &  63  Vict.  ch. 
37,  sec.  1,  assented  to  on  the  11th  August,  1899 — ^and  as  it  still 
is,  required,  and  requires,  the  consent  of  the  municipal  council, 
or  other  authority,  having  jurisdiction  over  the  highway,  before 
such  work  as  that  in  question  could  or  can  be  done  lawfully, 
as  well  as  that  the  opening  up  of  the  highway  should  be  subject 
to  the  direction  and  approval  of  such  person  as  the  municipal 
council  should  appoint,  and  should  be  done  in  such  manner  as 
such  council  should  direct;  which  council  might  also  "desig- 
nate'' where  the  poles  should  be  erected. 

These  things  are  not  inconsistent  with  the  provisions  of  the 
Act  of  incorporation;  and  were  quite  in  accord  with  the  trend 
of  legislation  at  that  time,  in  that  respect;  a  trend  which,  to  say 
the  least  of  it,  has  not  since  weakened. 
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The  power  of  the  plaintififs  in  respect  of  the  matters  here 
in  question,  conferred  by  the  Act  of  incorporation,  apart  from 
that  part  of  the  Railway  Act  engrafted  upon  it,  are  by  no  means 
as  plainly  expressed  as  they  might  be,  but  the  Act  certainly  does 
not,  in  so  many  words,  provide  for  the  carrying  of  the  plaintiffs' 
wires  along  the  highway,  as  they  please,  against  the  will  of  the 
municipality;  and,  reading  sec.  90,  of  the  Railway  Act,  into  the 
Act  of  incorporation,  as  if  it  had  there  been  set  out  in  full,  one 
can  have  no  reasonable  doubt  that  the  right  and  power  of  the 
municipality,  set  out  in  it,  were  intended  to  be  applicable  to 
the  plaintiffs'  undertaking;  and,  that  being  so,  this  appeal  must 
be  allowed,  and  the  action  dismissed,  because  the  acts  of  the 
plaintiffs,  complained  of  in  this  action,  were  done  in  disregard  of 
such  right  and  power;  but,  as,  for  some  unaccountable  reason, 
the  provisions  of  sec.  90  of  the  Railway  Act,  as  they  were  at  the 
time  of  the  passing  of  the  Act  of  incorporation,  and  since  have 
been,  were  not  brought  to  the  attention  of  the  Court  below, 

1  would  make  no  order  as  to  costs  either  here  or  there. 

Magee,  J.A.: — The  powers  of  conducting  its  lines  and  erect- 
ing poles  along  the  streets  of  a  municipality  given  in  1902  to 
the  plaintiff  company  by  their  special   Act  of  incorporation, 

2  Edw.  VII.  ch.  107,  in  sees.  12  and  13,  were  practically  the  same 
as  those  conferred  upon  electric  telegraph  companies  by  the 
general  Act  relating  to  them,  R.S.C.  1886,  ch.  132,  and  upon 
various  telephone  companies. 

In  1899,  it  had  become  frequent  that  railway  companies 
would  apply  for  and  be  granted  in  their  special  Acts  of  incor- 
poration power  to  generate  and  dispose  of  electricity  for  light, 
heat,  and  power,  and  to  construct  telegraph  and  telephone  lines 
for  public  messages.  In  the  session  of  1899  alone,  such  powers 
were  given  to  various  railway  companies — see,  among  others, 
62  A  63  Vict.  chs.  50,  66,  70,  72,  77,  85,  and  87.  There  were 
no  sections  of  the  general  Railway  Act  specially  applying  to  these 
powers,  and  in  some  of  the  special  Acts  the  particular  company 
was  given  the  powers  of  the  Electric  Telegraph  Companies  Act 
—e.g.,  in  62  &  63  Vict.  chs.  50  and  70. 

So,  in  1899,  sec.  90  of  the  general  Railway  Act  of  1888  was 
amended  by  62  &  63  Vict.  ch.  37,  sec.  1,  by  adding  ^  sub-section, 
2,  which,  however,  was  not  to  apply  to  companies  incorporated 
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before  that  year.  That  new  sub-sec.  2  declared:  "When  any 
company  has  power  by  ^y  Act  of  the  Parliament  of  Canada 
to  construct  and  maintain  lines  of  telegraph  or  telephone,  or 
lines  for  .the  conveyance  of  light,  heat  and  power  or  electricity, 
such  company  may  with  the  consent  of  the  municipal  council 
or  other  authority  having  jurisdiction  over  any  highway,  square 
or  other  pubUc  place,  enter  thereon  for  the  purpose  of  exercising 
the  said  power,  and,  as  often  as  the  company  thinks  proper, 
may  break  up  and  open  any  highway,  square,  or  other  public 
place,  subject,  however,  to  the  foUowing  provisions."  The  pro- 
visions (a)  to  (k)  which  follow  are  all  restrictions  upon  the  com- 
pany, and  one  of  them  (J)  declares  that  "the  opening  up  of  any 
street     ...     for  the  erection  of  poles  shall  be 

subject  to  the  direction  and  approval  of  such  person  as  the  muni- 
cipal council  appoints,  and  shall  be  done  in  such  manner  as  the 
coimcil  directs;  the  council  may  also  designate  the  places  where 
such  poles  shall  be  erected." 

That  this  amendment  of  sec.  90  was  intended  to  embody 
the  general  policy  to  be  adopted  for  the  future  with  regard  to 
all  such  railway  companies,  can,  I  think,  hardly  be  doubted, 
expressly  limited  as  it  was  to  companies  incorporated  in  that 
session  or  thereafter.  And  it  could  hardly  be  argued  with  success 
that  those  companies  which  in  that  session  had  inserted  in  their 
special  Acts  a  reference  to  the  Electric  Telegraph  Companies 
Act  could  thereby  override  the  ne  w  amendment  and  dispense 
with  the  consent  of  the  municipal  council. 

I  have  said  that  it  was  the  policy  for  all  such  railway  companies, 
for  I  think  it  was  limited  to  them.  Although  it  refers  to  "any 
company,"  it  was  only  an  amendment  of  a  section  in  the  Rail- 
way Act  of  1888,  and  in  that  Act  "company"  means  "railway 
company."  This  is  the  more  obvious  when  we  turn  to  the  Rail- 
way Act  of  1903,  which  consolidated  the  various  statutes  as  to 
railways.  There,  in  the  corresponding  section,  195,  the  words 
are,  "the  company,"  which  again  means  "railway  company." 
In  the  present  Railway  Act,  R.S.C.  1906,  ch.  37,  sec.  247,  the 
expression  "any  company"  is  again  used,  but  the  definition  of 
"company"  is  the  same;  and  in  the  following  section,  248, 
special  reference  is  made  to  other  telephone  companies  and  re- 
quiring municipal  consent. 
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Then  this  company  was  incorporated  in  1902,  for  equally 
dangerous  if  equally  useful  purposes,  and  Parliament  declared 
that  sec.  90  of  the  Railway  Act  and  sixty-two  other  sections  of 
that  Act  should  apply  to  it,  so  far  as  not  inconsistent  with  the 
special  Act.  As  sec.  90  was  only  one  of  sixty-three  sections  thus 
incorporated  with  the  latter  Act,  there  cannot  be  said  to  be 
any  implication  that  Parliament  considered  that  particular  sec- 
tion to  be  inconsistent  with  it.  Section  90  was  the  one  of  the 
sixty-three  sections  which  specially  related  to  the  powers  of  a 
company  as  to  the  construction  of  its  line — and  the  sub-section 
added  in  1899  was  specially  applicable  to  such  works  as  those 
of  this  company.  As  the  company  was  not  a  railway  company, 
it  was  necessary  in  the  special  Act  to  declare  that,  for  its  pur- 
poses, in  those  sixty-three  sections  of  the  Railway  Act,  the  word 
"company"  should  be  deemed  to  mean  this  company. 

Considering  the  objects  of  the  company,  there  was  certainly 
no  reason  why  they  should,  in  relation  to  highways,  be  given 
greater  powers  than  railway  companies  with  similar  subsidiary  ob- 
jects. There  was  every  reason  why  they  should  not.  They  stand 
practically  in  the  same  position  as  regards  legislation  as  the  com- 
panies I  have  referred  to,  which  were  given  the  powers  of  the 
Electric  Railway  Act.  Can  it  then  be  said  to  be  inconsistent 
with  their  power  to  construct  their  lines  along  the  highways, 
that  they  should  comply  with  sec.  90  and  obtain  the  consent 
of  the  municipality?  Section  12  of  their  special  Act  gives  power 
to  enter  upon  and  take  private  property;  but  it  could  hardly 
be  considered  that  it  would  be  inconsistent  with  that  to  require 
them  to  take  the  proper  regular  proceedings  under  the  pro- 
visions of  the  Railway  Act  made  applicable. 

So,  when  they  are  given  power  to  put  up  their  lines  and  poles 
upon  the  highway,  there  seems  no  reason  to  consider  that  they 
should  do  so  otherwise  than  as  prescribed  by  the  very  section 
(90)  which  is  made  applicable  to  them,  and  which  requires  the 
municipality's  consent  and  approval  and  directions;  and  I  do 
not  see  any  inconsistency  in  the  two  enactments,  although  one 
qualifies  the  other,  especially  as  the  special  Act  itself,  in  sec.  13, 
shews  that  the  public  use  of  the  streets  and  the  private  access 
to  property  was  not  to  be  incommoded.  The  necessity  for  ap- 
proval of  the  authority  which  is  the  statutory  guardian  of  such 
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streets,  and  responsible  for  their  repair,  is  quite  consistent  with 
the  right  to  put  the  poles  and  wires  along  them. 

It  is  noticeable  that  in  this  singular  special  Act,  which 
places  no  restriction  on  the  locality  of  the  company's  operations 
in  Canada,  and  indicates  locality  only  in  its  title,  the  objects  of 
the  company  are  nowhere  stated,  but  only  as  its  powers  are  in 
various  sections  declared.  There  is  every  reason  to  construe 
these  sections,  then,  to  be  as  much  statements  of  the  objects  of 
the  company,  as  specifications  of  the  way  in  which  those  objects 
are  to  be  carried  out;  and,  therefore,  still  less  "inconsistency" 
in  holding  the  general  policy  of  sec.  90  to  be  applicable. 

I  am,  therefore,  of  opinion  that  the  consent  of  the  munici- 
pality was  necessary  under  the  amendment  of  1899,  which  was 
not  brought  to  the  attention  of  the  learned  Chancellor.  This 
necessity  has  not  been  dispensed  with  by  subsequent  l^slation. 

In  1903,  the  Railway  Act  was  recast  and  consolidated  in  3 
Edw.  VII.  ch.  58,  which  came  into  force  by  Royal  Proclama- 
tion. It  repealed  the  Act  of  1888  and  the  amending  Act  of 
1899,  but  it  does  not  seem  to  have  changed  the  situation.  In 
sec.  195,  it  re-enacted  the  provisions  of  the  1899  amendment 
to  sec.  90,  and  this  time  without  restricting  it  to  companies 
incorporated  in  or  after  1899,  thus  emphasising  the  general  policy; 
but,  in  sec.  5,  it  declared  that,  unless  otherwise  expressly  declared, 
"where  the  provisions  of  this  Act  and  of  any  special  Act  .  .  . 
relate  to  the  same  subject-matter,  the  provisions  of  the  special 
Act  shall  be  taken  to  override  the  provisions  of  this  Act,  in  so 
far  as  is  necessary  to  give  effect  to  such  special  Act;"  and  that 
if  in  any  special  Act  passed  theretofore  the  application  of  any  pro- 
vision of  the  Railway  Act  was  excepted,  extended,  limited  or  quali- 
fied, the  corresponding  provision  of  this  Act  shall  be  taken  to 
be  excepted,  extended,  limited,  or  qualified  in  like  manner.  It  may 
be  questioned  whether  that  section,  5,  relates  to  any  companies 
other  than  such  as  the  Act  has  in  view,  that  is,  "railway"  com- 
panies, and  whether  it  would  apply  to  companies  for  a  different 
pmpose,  as  to  which  Parliament  had,  for  the  sake  of  brevity, 
referred  to  the  Railway  Act.  But,  whether  that  be  so  or  not, 
it  is  evident  that  the  powers  of  this  company  were  not  ciuiiailed 
thereby. 
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The  same  may  be  said  of  the  revised  Act  of  1906,  R.S.C. 
1906,  ch.  37,  sees.  247,  3,  and  4. 

In  all  these  Railway  Acts  of  1888,  1899,  1903,  and  1906,  the 
word  "company"  refers,  as  I  have  said,  to  a  railway  company 
(sec.  248  expressly  refers  to  a  telephone  company).  It  is  only 
by  virtue  of  this  company's  special  Act,  sec.  21,  that  the  word 
"company"  in  the  specified  sections  can  be  taken  to  mean  this 
company. 

Then  what  was  the  effect  of  the  repeal  in  1903  of  the  Acts 
of  1888  and  1899?  The  Interpretation  Act  then  in  force,  R.S.C. 
1886,  ch.  1,  sec.  7,  in  clause  51,  enacted  that,  whenever  any  Act 
is  repealed  and  other  provisions  are  substituted  by  way  of  amend- 
ment, revision,  or  consolidation,  any  reference  in  any  unrepealed 
Act  to  such  repealed  Act  or  enactment  shall,  as  regards  any  sub- 
sequent transaction,  matter,  or  thing,  be  held  and  construed  to 
be  a  reference  to  the  provisions  of  the  substituted  Act  relating 
to  the  same  subject-matter.  The  same  provision  is  to  be  found 
in  the  present  Interpretation  Act,  R.S.C.  1906,  ch.  1,  sec.  20  (6) . 
Thus,  this  company's  special  Act  is  to  be  read  with  sec.  247  of 
the  present  Railway  Act,  R.S.C.  1906,  ch.  37,  which  governs, 
and  is  not,  in  my  opinion,  inconsistent  with  it. 

I  would,  therefore,  agree  in  allowing  the  appeal. 

Appeal  attawed. 
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[DIVISIONAL  COURT.] 
Heller  v.  Grand  Trunk  R.W.  Co. 

Railway — Injury  to  Passenger — Special  Contract  for  Carriage  of  Horse 
and  Passenger — Exemption  or  Limitation  of  Liability  of  Company — 
Approval  by  Board  of  Railway  Commissioners — Railtoay  Act,  RM.O. 
1906,  ch.  37,  sees.  2(31),  340— 'Tro/pc"— "/mpairiay." 

By  sec.  2(31)  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  "traffic"  meaiu  the 
traffic  of  paesengers,  goods,  and  rolling  stock;  and  the  provision  of  the 
special  contract  in  question  in  this  case  (set  out  in  the  judgment  of 
MuLOCK,  €.J.£x.D.,  ante  117),  entirely  freeing  the  defendants  from 
liability  in  respect  of  the  death  or  injury  of  the  passenger  travelling  in 
charge  of  a  horse,  both  being  carried  under  the  one  contract,  was  not  a 
destruction  of  all  liability  under  the  contract,  but  a  limitation  to  the 
goods  carried;  and  this  came  within  sec.  340  (2)  of  the  Act. 

Upon  this  ground,  the  judgment  of  Muloce,  0:J.,  was  affirmed;  Riddelx., 
J.,  agreeing  with  the  judgment  as  >to  the  meaning  of  ithe  word  "impairing" 
in  sec.  340  of  the  Act;  and  Falconbbidqe,  O.J.K.B.,  not  dissentiog 
therefrom. 
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Appeal  by  the  plaintiff  from  the  judgment  of  Mulock,  C.J. 
Ex.D.,  25  O.L.R.  117,  dismissing  the  action. 

January  23.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Falconecridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

W,  S,  BrewateTy  K.C.,  for  the  plaintiff.  On  the  findings  of 
the  jury,  judgment  should  have  been  entered  for  the  plaintiff 
for  $500  damages.  The  defendants  had  no  power  to  enter 
into  a  contract  exempting  themselves  from  total  liability,  as  was 
attempted  to  be  done  in  this  case,  and  the  contract,  if  entered 
into  by  the  plaintiff,  was  null  and  void.  See  the  Railway  Act, 
R.S.C.  1906,  ch.  37,  sec.  284  (c),  and  sub-sec.  7;  Sutherland  v. 
Grand  Trunk  R.W.  Co.  (1909),  18  O.L.R.  139;  MaxjMurchy  and 
Denison's  Railway  Law  of  Canada,  2nd  ed.,  pp.  473,  474,  475, 
and  476,  The  Railway  Board  has  no 'power  or  authority  to 
approve  of  a  contract  exempting  the  defendants  from  total  liabil- 
ity where  negligence  is  clearly  established,  as  in  this  case.  The 
case  of  Harris  v.  Perry  &  Co.,  [1903]  2  K.B.  219,  shews  that,  if 
the  plaintiff  here  was  a  mere  licensee  and  the  defendants  were 
negligent,  they  are  liable.  According  to  the  findings  of  the  jury, 
the  learned  trial  Judge  should  have  held  that  the  plaintiff  had  no 
opportunity  of  reading  the  contract  and  was  not  aware  of  its  con- 
ditions. 

/.  F.  HeUmuth,  K.C.,  for  the  defendants.  The  plaintiff  must 
be  taken  to  have  known  all  that  was  in  the  contract  of  carriage, 
and  at  any  rate  his  signature  was  not  obtained  by  fraud:  Goldstein 
v.  Canadian  Pacific  R.W.  Co.  (1911),  23  O.L.R.  536,  at  p.  539, 
with  the  authorities  there  cited.  The  defendants  had  power  to 
contract  themselves  out  of  all  liability,  with  the  sanction  of  the 
Board  of  Railway  Commissioners,  under  sec.  340,  sub-sees.  2  and 
3,  of  the  Railway  Act,  and  the  Board  had  full  power  to  give  such 
permission:  Bicknell  v.  Grand  Trunk  R.W.  Co.  (1899),  26  A.R.  431. 
The  word  *' impairing"  in  sec.  340  covers  the  case  of  total  exemp- 
tion from  tiabiUty. 

Brewster,  in  reply. 

February  6.  Riddell,  J.: — This  is  an  appeal  from  the  judg- 
ment of  the  Chief  Justice  of  the  Exchequer  Division,  whereby  he 
dismissed  the  action.  The  facts  are  set  out  with  sufficient  elab- 
oration in  the  report  of  the  case  below,  25  O.L.R.  117. 
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I  am  wholly  in  accord  with  the  judgment,  and  think  it  cannot 
be  set  aside.  Even  were  the  conclusions  of  the  learned  trial  Judge 
erroneous  in  respect  of  the  meaning  of  the  word  "impairing" 
in  the  statute — and  I  am  of  opinion  that  they  are  not — ^the  clause 
in  the  contract  is  not,  in  my  view,  such  as  that  it  destroys  the 
"liability  in  respect  of  the  carriage  of  any  traffic."  "Traffic" 
means  the  traffic  of  passengers,  goods,  and  rolling  stock,  without 
discrimination:  Railway  Act,  sec.  2  (31).  Both  the  plaintiff  and 
his  horse  were  traffic  and  were  carried  under  the  one  contract — ^the 
provision  that  the  company  should  not  be  liable  for  injury  to  him 
is  not  a  destruction  of  all  liability  under  the  contract  of  carriage, 
but  a  limitation  of  liability  to  the  goods  carried.  This,  I  think, 
comes  within  sec.  340  (2)  of  the  Act. 

As  to  the  ground  upon  which  the  trial  Judge  proceeded,  I 
think  a  remark  by  my  Lord  during  the  argument  illuminates  the 
whole  question.  Counsel  admitted,  in  answer  to  the  Chief  Justice, 
that  a  destruction  of  the  liability  was  an  "impairing"  of  it  (of 
course  the  converse  is  not  universally  true,  the  sentence  is  not 
convertible,  an  impairment  is  not  necessarily  a  destruction.)  But 
the  "impairing"  is  a  genus,  including  destruction  as  a  species — 
the  word  "impairing"  is  a  generic  term  including  "destruction." 
And  there  is  nothing  which  indicates  that  "impairing"  is  used  in 
the  statute  in  a  more  narrow  sense. 

I  agree  also  in  the  reasoning  of  the  learned  tria]  Judge. 

The  appeal  should  be  dismissed  with  costs. 

Falconbridoe,  C.J.: — I  find  myself  constrained  to  hold  that 
the  judgment  ought  to  be  affirmed  on  the  short  ground  that  there 
is  some  liability  left  under  the  original  contract,  and  it  is  destroyed 
only  as  to  the  carriage  of  passengers.  By  sec.  2,  sub-sec.  (31), 
of  the  Railway  Act,  "traffic"  means  the  traffic  of  passengers, 
goods,  and  rolling  stock. 

I  do  not  wish  to  be  understood  as  in  other  respects  not  agreeing 
with  the  reasoning  of  the  Chief  Justice  of  the  Exchequer  Division. 

There  is  an  interesting  discussion  of  the  meaning  of  the  word 
"impair,"  as  used  in  the  constitution  of  the  United  States,  in 
Blair  v.  WiUiams  (1823),  4  Littell  (Ky.)  35,  at  p.  69. 

Britton,  J.: — I  agree  in  the  result. 

Appeal  dismissed  with  costs. 
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[DIVISIONAL  COURT.] 

DeStruve  v.  McGuire.  I>.  C. 

1912 
Intoxicating  Liquors — Excessive  Drinking  in  Hotel — Death  frofn  Exposure  Z. 

to  Cold — Liquor  License  Act,  sec.  122 — Proximate  Cau^e  of  Death —        Y^\y   9. 

"Caused  hy  such  Intoxication" 

The  judgment  of  Teetzel,  J.,  ante  87,  was  affirmed. 

Appeal  by  the  defendants  from  the  judgment  of  Teetzel,  J., 
ante  87. 

February  9.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Botd,  C,  Latchford  and  Mibdleton,  J  J. 

James  Haversoriy  K.C.,  for  the  defendants,  argued  that  the 
plaintiff's  perishing  from  cold  was  not  the  result  of  any  intoxica- 
tion from  drinking  in  the  hotel.  That  intoxication  ceased  through 
the  effects  of  the  walk  of  five  or  six  miles  which  the  plaintiff  took 
in  the  cold  before  a  bottle  of  spirits  was  opened  at  the  roadside. 
The  fatality  was  due  to  the  new  state  of  intoxication  induced  by 
the  subsequent  indulgence.  For  this  the  defendants  could  not 
rightly  be  held  liable  under  the  provisions  of  sec.  122  of  the  Liquor 
License  Act,  R.S.O.  1897,  ch.  245. 

G.  H.  Watson,  K.C.,  for  the  plaintiff,  contended  that  the 
judgment  appealed  from  was  right.  The  plaintiff  continued 
to  be  intoxicated  from  his  excessive  drinking  in  the  hotel  from 
the  time  he  left  it  until  his  death.  It  was  *' while  in  a  state  of 
intoxication  from  such  drinking"  that  he  came  to  his  death  by 
perishing  from  cold,  and,  therefore,  the  defendants  were  liable 
under  sec.  122  of  the  Act. 

The  judgment  of  the  Court  was  delivered  at  the  close  of  the 
argument  by  Boyd,  C: — ^We  cannot  disturb  the  findings  of  the 
trial  Judge.  The  question  was  entirely  a  matter  of  fact.  The 
Judge  came  to  a  reasonable  conclusion;  and  I  do  not  see  that  he 
is  wrong.    The  judgment  will  be  affirmed. 
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[DIVISIONAL  COURT.] 

Swale  v.  Canadian  Pacific  R.W.  Co. 

Par  ties — Third  Party  Notice — Con.  Rule  209 — Time  for  Service— Exten- 
eion  under  Con,  Rule  353 — Indenunity  or  Relief  over — Warehouse- 
men— Auctioneers — Principal  and  Agent — Damages — Scope  and  Ap- 
plication of  Third  Party  Rules  and  Procedure. 

Goods  which  the  defendants  had  carried  for  the  plaintiff,  having  been  in 
their  possession  for  a  long  time,  were  handed  over  hy  the  defendants 
to  auctioneers  toi  be  sold  to  pay  the  defendants'  charges.  The  auction- 
eers sold  a  part  of  the  goods,  which  realised  less  than  the  amount  of 
the  charges.  Some  of  the  goods  were  delivered  by  the  auctioneers,  both 
before  and  after  the  sale,  to  the  plaintiff's  agent.  The  plaintiff  alleged 
improper  accounting  and  conversion,  and  claimed  from  the  defendants 
a  proiper  account  of  the  goods  sold,  the  value  of  the  goods  converted, 
or  damages  for  the  conversion.  The  defendants  pleaded  and  counter- 
claimed;  and,  long  after  issue  joined,  the  defendants  obtained  leave  to 
serve  and  served  upon  the  auctioneers  a  third  party  notice  claiming  in- 
demnity or  relief  over: — 

Heldy  a  proper  case  for  a  third  party  notice  under  Con.  Rule  209. 

Held,  also,  that,  although  the  notice  should  have  been  served  within  the 
time  limited  for  the  delivery  of  the  defence  (Con.  Rule  209),  there  was 
power  in  the  Court  to  extend  the  time  ( Con.  Rule  353 ) ;  and  it  should 
be  extended,  the  plaintiff  not  objecting. 

Order  of  Riddell,  J.,  affirmed. 

Per  RiDDBLL,  J.  (after  reviewing  the  Ontario  cases): — Con.  Rule  209 
has  been  given  too  narrow  an  application;  but,  taking  the  tests  laid 
down  in  Oagne  v.  Rainy  River  Lumber  Co.  (1910),  20  O.L.R.  433,  there 
was  in  the  present  case  the  implied  cntract  of  the  auctioneers  with  the 
defendants;  and  the  damages,  if  any,  recovered  by  the  plaintiff  from  the 
defendants  would  be  the  measure  of  damages  recoverable  by  the  de- 
fendants from  the  auctioneers,  their  agents.  It  would  be  unfortunate 
if  there  were  .to  be  two  trials  by  different  tribunals  of  the  same  ques- 
tions; and,  as  no  possible  harm  could  accrue  to  any  one  from  allowing 
the  third  party  notice  to  be  served,  the  service  should  be  allowed. 

Per  Boyd,  O.: — The  liberal  provisions  of  Con.  Rule  fi09  should  be  con- 
strued with  a  view  to  practical  efficiency  rather  than  to  scientific  ac- 
curacy. 

Per  AftDDLETON,  J.:-^The  third  party  Rules  are  remedial,  and  should  be 
freely  applied  to  cases  falling  fairly  within  them.  The  right  to  invoke 
the  third  party  procedure  exists  whenever  the  plaintiff's  claim  against 
the  defendant,  if  successful,  will  result  in  the  defendant  having  a  claim 
against  the  third  party  to  recover  from  him  the  damages  which  he  has 
been  compelled  to  pay  to  the  plaintiff.  The  defendant  must  shew  that 
he  has  a  right  to  indemnity  or  relief  over  in  re»pect  of  the  plaintiff's 
recovery  against  him.  The  right  of  indemnity  need  not  be  for  the  whole 
of  the  plaintiff's  claim — it  may  be  for  any  separate  or  separable  part  of 
the  plaintiff's  claim.  Nor  need  this  measure  the  full  extent  of  the  de- 
fendant's claim;  it  is  enough  if  he  can  claim,  inter  alict,  indemnity  in 
respect  of  the  plaintiff's  recovery.  The  rights  of  parties  to  actions  should 
not  be  disposed  of  upon  summary  applications  to  set  aside  third  party 
notices. 

Motion  by  Suckling  &  Co.  to  set  aside  an  order  obtained  by 
the  defendants  allowing  them  to  serve  a  third  party  notice  on  the 
applicants  and  to  set  aside  the  notice  served  pursuant  to  the  order. 

December  29,  1911.  The  motion  was  heard  by  Mr.  James 
S.  Cartwright,  K.C,  Master  in  Chambers. 
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W.  Laidlaw,  K.C.,  for  the  applicants. 
Angus  MacMurchyy  K.C.,  for  the  defendants. 
W.  M.  Hall,  for  the  plaintiff. 

January  19.  The  Master: — This  action  began  on  the  1st 
February,  1910.  The  statement  of  claim  was  delivered  on  the 
21st  March,  1910,  and  has  never  been  amended.  The  statement 
of  defence  and  counterclaim  was  delivered  on  the  8th  April,  1910, 
and  was  amended  on  the  9th  October,  1911. 

The  cause  was  for  a  long  time  at  issue,  and  was  even  set  down 
for  trial.  The  trial  has  been  delayed  by  a  commission  on  the 
part  of  the  defendants  to  take  evidence  in  England,  which  has 
never  been  executed. 

The  plaintiff  here  is  not  objecting  to  the  delay,  but  submits 
to  any  order  that  may  be  made. 

The  counsel  for  the  third  parties  strongly  presses  his  motion, 
and  relies  mainly  on  Parent  v.  Cook  (1901),  2  O.L.R.  709,  and 
case  there  cited.  Parent  v.  Cook  was  affirmed  by  a  Divisional 
Court  (1902),  3  O.L.R.  350.  It  is  true  that  Street,  J.,  did  not 
agree  with  Meredith,  C.J.,  that  Con.  Rule  353  could  not  be  applied 
in  a  proper  case.  But  he  agreed  in  the  decision  itself,  and  so  his 
remark  was  obiter  only.  Britton,  J.,  agreed  entirely  with  the 
Chief  Justice,  as  I  understand  the  note  of  the  oral  Judgment. 

In  these  circumstances,  I  think  the  order  should  not  have  been 
made,  and  must  now  be  set  aside. 

I  set  it  aside  with  less  hesitation  because  it  is  not  by  any  means 
clear  whether,  even  if  the  defendants  had  moved  promptly,  it  is 
a  proper  case  for  an  order  under  Con.  Rule  209.  The  claim 
would  have  to  be  maintainable  on  the  ground  of  indemnity.  If 
based  on  the  contract  between  the  defendants  and  the  third 
parties,  who,  as  auctioneers,  sold  the  goods  for  which  the  action 
is  brought,  then  it  would  not  be  a  case  for  the  third  party  procedure. 
See  Birmingham  and  District  Land  Co.  v.  London  and  North 
Western  R,W.  Co.  (1887),  56  L.T.R.  702,  in  the  Court  of  Appeal— 
a  very  full  judgment. 

Another  reason  is,  that  the  third  party  should  have  fresh 
discovery,  both  from  the  plaintiff  and  the  defendants,  if  so  desired. 
This  has  been  fully  gone  into  already  between  the  plaintiff  and 
defendants,  and  to  add  a  third  party  at  this  stage  would  be  almost 
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equivalent  to  a  new  action,  the  expense  of  which  would,  as  between 
the  plaintiff  and  defendants,  as  well  as  between  the  defendants 
and  the  third  parties,  have  to  be  costs  against  the  defendants 
in  any  event. 

The  third  parties  have  been  asked  to  join  in  the  action,  and 
have  refused  to  do  so,  or  to  undertake  the  defence.  It  would, 
therefore,  seem  that  they  will  be  bound  by  the  result.  See  Parent 
V.  Cook,  2  O.L.R.  at  p.  712. 

These  two  latter  grounds  are  mentioned  only  as  shewing  that 
little,  if  any,  benefit  would  result  to  the  defendants  if  the  order 
were  sustained.  But,  in  setting  it  aside,  I  do  so  on  the  authority 
of  Parent  v.  Cook,  supra,  which  is  certainly  binding  on  me. 

The  order  must,  therefore,  be  set  aside,  with  costs  to  the  plain- 
tiff in  any  event  and  to  the  third  parties  forthwith  after  taxation, 
unless  the  defendants  will  accede  to  their  being  fixed  by  me  at  $25. 

The  defendants  appealed  from  the  order  of  the  Master. 


January  30.    The   appeal  was    heard  by  Riddell,   J., 
Chambers. 

Shirley  Denison,  K.C.,  for  the  defendants. 
W.  LaidlaWj  K.C.,  for  the  third  parties. 
W.  M,  Hall,  for  the  plaintiff. 


m 


February  1.  Riddell,  J.: — The  plaintiff  alleges  that  she, 
in  1908,  delivered  to  the  defendants,  in  Liverpool,  England,  97 
cases  of  settlers'  effects  for  Toronto;  that  they  arrived  at  Toronto 
in  June,  1908,  and  she  was  duly  notified  of  such  arrival  by  the  de- 
fendants; that,  by  delay  occasioned  by  an  interpleader,  she  was 
prevented  from  taking  delivery  till  March,  1909,  when  an  order 
was  made  putting  an  end  to  the  interpleader  proceedings;  that 
thereafter  the  defendants  retained  the  goods  till  the  21st  October, 
when  they  proceeded  to  advertise  90  of  them;  and  that  a  portion 
of  these  was  sold,  realising  $1,700.  She  further  alleges  that  no 
proper  account  was  kept  of  the  sale,  and  in  many  instances  the 
amounts  accounted  for  are  too  small — also,  that,  while  the  goods 
were  in  the  custody  of  the  defendants,  they  were  opened  and  un- 
packed and  a  large  quantity  converted  by  the  defendants  to  their 
own  use — and  the  statement  concludes :  "11.  .  .  .  By  reason 
of  the  conversion  by  the  defendant  company  of  a  large  portion 
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of  the  said  goods  and  effects,  and  its  improper  and  wrongful         ^'^- 
acoounting  in  regard  to  the  sale  of  such  portion  of  them  as  were         ^^^^ 
sold  as  aforesaid,  the  plaintiff  has  suffered  damages  to  a  large       Swale 
amount,  to  wit,  to  the  sum  of  about  $1,500;"  and  the  plaintiff    Canaoiak 
claims:  "  1.  That  she  is  entitled  to  a  proper  account  of  the  goods     ^^^ 
sold  by  the  defendant  company.    2.  That  she  is  entitled  to  be 
paid  the  full  value  of  the  said  goods  converted  by  the  defendant 
company,  its  servants,  workmen,  and  agents.    3.  Or  for  damages 
for  the  conversion  of  the  said  goods  referred  to  in  the  said  state- 
ment of  claim.    4.  The  costs  of  this  action." 

Upon  the  material  and  statements  and  admissions  before  me, 
it  appears  that  the  goods  reached  Toronto  in  July,  1908;  that 
notice  was  given  to  the  plaintiff  of  their  arrival,  but  that  she  ne- 
glected to  remove  them;  that  it  was  in  October  that  the  claim 
was  made  resulting  in  interpleader  proceedings,  and  that  the 
claim  adverse  to  the  plaintiff  was  disposed  of  in  her  favour  by  Mr. 
Justice  Anglin  in  February,  1909.  Then,  in  October,  the  defend- 
ants put  the  goods  into  the  hands  of  Suckling  &  Co.,  auctioneers, 
to  sell,  to  pay  the  charges  they  had  against  the  goods.  The 
auctioneers  received  all  the  goods  the  shipping  bill  called  for, 
and  they  sold,  on  the  2l8t  October,  what  they  did  sell  for  less  than 
enough  to  pay  the  charges  of  the  defendants.  Some  of  the  goods, 
however,  the  auctioneers  delivered,  both  before  and  after  the  sale, 
to  the  husband  of  the  plaintiff,  her  agent.  The  auctioneers  so 
delivered  some  goods  before  the  sale  *'at  the  solicitation  of  an 
intimate  friend,"  and,  it  is  said,  upon  an  undertaking  that  the 
goods  would  be  accounted  for — and,  after  they  had  sold  what 
they  thought  was  sufficient  to  cover  the  defendants'  claim,  they 
delivered  the  remainder  to  the  husband. 

The  action  was  brought  on  the  1st  February,  1910;  the  state- 
ment of  claim  was  delivered  on  the  21st  March;  1910;  and  the 
statement  of  defence  and  counterclaim,  on  the  8th  April,  1910. 
This  pleading  sets  up  the  arrival  and  notice;  neglect  of  the  plaintiff 
to  remove  the  goods;  interpleader  and  termination  thereof; 
further  neglect  by  the  plaintiff  to  remove;  sale  by  the  defendants 
on  the  21st  October,  1909,  realising  $1,480.63— the  charges 
against  the  goods  being  $1,657.79;  notification  to  the  plaintiff 
of  time  and  place  of  sale  and  attendance  thereat  by  the  plaintiff 
or  her  agent  without  objection,  and  purchase  by  the  plaintiff 
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or  her  agent  of  some  of  the  goods;  account  furnished  in  detail,  and 
balance  still  due  of  $177.16.  The  defendants  claimed  a  dismissal 
of  the  action  and  judgment  for  $177.16  and  interest,  Ac.  No 
further  pleading  was  filed  except  a  formal  joinder  by  the  plaintiff 
on  the  21st  April,  1910. 

The  record  was  passed  on  the  8th  February,  1911 ;  on  the  10th 
March,  a  notice  of  motion  for  a  commission  to  examine  witnesses 
in  England  was  served  by  the  defendants;  and  on  the  13th  March> 
Mr.  Justice  Britton,  upon  application  of  the  defendants  in  the  trial 
Court,  made  an  order  for  a  commission  to  England,  and  ordered 
the  case  to  be  put  at  the  foot  of  the  list,  but  to  be  expedited,  the 
defendants  to  pay  the  costs  of  the  plaintiff  for  the  two  days  she 
attended.  The  order  was  not  taken  out,  but  in  May  the  de- 
fendants moved  for  particulars.  The  case  came  on  again  for  trial,, 
when  Mr.  Justice  Middleton,  on  the  16th  September,  1911,  directed 
it  to  stand  off  the  list,  but  to  be  entered  again  when  ready  for  trial. 
On  the  12th  September,  the  solicitor  for  the  defendants  made  an 
affidavit  that  he  had  but  a  short  time  before  learned  that  the 
plaintiff  or  her  agent  had  removed  some  of  the  goods,  and  served 
notice  of  motion  for  leave  to  amend  his  pleadings,  for  better 
particulars  of  claim,  and  further  examination  of  the  plaintiff  and 
her  husband.  This  was  opposed,  but  the  Master  in  Chambers, 
on  the  25th  September,  made  an  order  for  amending  pleadings 
and  examination  of  the  plaintiff's  husband,  enlarging  the  motion 
in  respect  of  the  other  matter. 

On  the  4th  December,  1911,  the  defendants  obtained  an  ex 
parte  order  to  serve  a  third  party  notice  on  the  auctioneers.  Some 
correspondence  took  place  between  the  solicitors  for  the  defendants 
and  for  the  auctioneers;  and  at  length  these  moved  to  discharge  the 
order  last-mentioned.  On  the  19th  January,  1912,  the  Master  in 
Chambers  set  aside  the  third  party  order;  and  the  defendants 
now  appeal.  The  order  for  commission  has  been  taken  out  and 
conduct  thereof  assumed  by  the  plaintiff — ^and  the  commission 
has  not  been  executed.  The  plaintiff  has  not  objected  and  does 
not  object  to  the  third  party  proceeding. 

In  support  of  the  order  appealed  from,  it  was  urged  that  the 
contract  of  the  defendants  was  that  of  insurers,  and  consequently 
entirely  different  from  any  contract,  express  or  implied,  between 
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the  defendants  and  the  auctioneers.  Supposing  that  such"a  differ- 
ence would  prevent  the  proper  service  of  a  third  party  notice  (which 
I  do  not  at  all  think),  it  is  plain,  from  ail  the  material  and  from 
what  took  place  before  me,  that  the  claim  of  the  plaintiff  is  not 
against  the  defendants  as  common  carriers,  and  consequently 
insurers,  but  as  warehousemen.  The  plaintiff  says  in  effect  to 
the  defendants:  "You  had  my  goods,  you  had  the  right  to  sell 
them,  but  it  was  your  duty  to  keep  the  goods  safe,  to  open  the 
boxes,  etc.,  with  care,  to  advertise  properly,  to  sell  prudently, 
to  keep  and  render  an  accurate  accpunt  of  your  sales,  and  to  pay 
to  me  the  balance  of  the  proceeds  over  and  above  your  claim. 
You  did  not  do  that.  Your  servants  took  some  of  the  goods; 
you  unpacked  the  goods;  you  made  no  proper  inventory  so  that 
a  proper  sale  could  be  had;  you  did  not  keep  and  render  a  proper 
account  of  the  sale."  The  defendants  say:  "We  think  we  did 
all  we  were  called  upon  to  do" — and  now  they  desire  to  say 
further:  "But,  if  we  are  in  default,  it  is  because  the  persons  whom 
we  trusted  to  act  for  us,  the  auctioneers,  have  not  done  as  they 
should;  they  owed  us  the  same  duty  which  we  owed  to  you — it 
was  they  who  opened  the  goods,  they  who  sold,  they  who  kept 
what  accoimt  was  kept;  and,  if  we  are  liable  to  you,  it  was  entirely 
their  fault,  and  they  are  liable  to  us  for  precisely  that  sum." 

It  seems  to  me  impossible  to  conceive  of  a  case  in  which  our 
Con.  Rule  209  is  more  to  the  point — and  I  do  not  think  the  cases 
prevent  its  application. 

In  Smith  v.  MaUhews  (1907),  9  O.W.R.  62,  I  held  that,  where 
agents  by  buying  had  rendered  the  principal  liable  to  the  plaintiff, 
there  was  a  contract  on  their  part  to  indemnify  the  principal 
against  what  he  had  to  pay,  the  agents  not  delivering  the  goods. 
See  this  case  before  the  Master  in  Chambers  in  (1906),  7  O.W.R. 
598.  I  can  see  no  difference  between  an  agent  buying  and  one 
selling. 

Nor  are  the  other  cases  adverse  to  this  view. 

Payne  v.  Coughell  (1895),  17  P.R.  39,  was  under  the  old  Rule 
1313,  which  did  not  contain  the  words  "or  any  other  relief." 

In  1881,  the'Judicature  Act  Rule,  O.  XII.,  R.  19  (Marginal 
Rule  107),  was  substantially  as  it  is  now;  this  was  the  same  in 
the  revision  of  1888,  Rule  328;   but  Con.  Rule  1313  (23rd  June, 
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^•^-        1894)  amended  the  Rule  by  leaving  out  "or  any  other  remedy 
^^^^         or  relief;"  and  the  present  Rule,  reinstating  these  words,  came  in 
Swale       force  on  the  1st  September,  1897. 

V. 

Canadian  In  Payne  v.  CougheUj  the  Rule  was  as  in  England;  and  it  was 

Pacific 

R.W.  Co.  l^^Id,  following  the  English  cases,  that  the  claim  of  the  defendants, 
if  it  be  but  a  claim  for  damages  arising  from  breach  of  contract, 
is  not  a  ''claim  to  indenmity.''  But,  after  the  change  in  1897  of 
the  Rule,  in  Confederation  Life  Association  v.  Labatt  (1898),  18 
P.R.  266,  it  was  held  that  a  claim  based  upon  the  implied  warranty 
of  title  on  the  sale  of  goods  was  a  claim  which  could  come  imder 
the  words  *'any  other  relief  over"  in  Rule  209.  Both  Meredith, 
J.,  and  the  Divisional  Court  point  out  that  the  Rule  has  been 
changed. 

In  Wilson  v.  BouUer  (1898),  18  P.R.  107,  the  Chancellor  pointed 
out  that  "the  object  of  the  enactments  is  to  prevent  the  same 
questions  common  as  between  all  three  (plaintiff  and  defendant 
and  third  party)  from  being  tried  on  different  occasions  and  in 
different  forums:"  p.  109.  And,  where  an  action  in  tort  had 
been  brought  against  the  defendants  for  damages  occasioned  by 
a  defective  piece  of  apparatus,  he  set  aside  a  third  party  notice 
served  upon  the  makers  of  the  apparatus,  who  had  given  no 
warranty.  The  learned  Judge  points  out  that  the  damages  for 
the  plaintiff  against  the  defendants  and  those  of  the  defendants 
against  the  third  parties  would  be  awarded  on  quite  different 
principles. 

In  Windsor  Fair  Grounds  and  Driving  Park  Association  v. 
Highland  Park  Club  (1900),  19  P.R.  130,  the  plaintiffs  claimed  for 
rent  of  a  race-track — ^the  defendants  alleged  that  a  ferry  company 
had  agreed  with  the  plaintiffs  to  pay  and  contribute  so  much  per 
day  toward  this  rent,  and  that  the  defendants  thereby  were  induced 
to  enter  into  the  agreement  with  the  plaintiffs;  and  they  served  the 
ferry  company  with  a  third  party  notice.  In  the  Divisional  Court 
it  was  pointed  out  that  this  could  not  be  "indemnity,"  as  there 
was  no  contract,  express  or  implied,  between  the  defendants  and 
the  third  parties — nor  was  it  "contribution,"  which  arises  when 
two  or  more  persons  are  subject  to  a  common  liability  other 
than  fraud  or  a  wilful  tort;  and  that  no  "other  relief  over"  could 
exist,  as  the  defendants  had  and  could  have  no  cause  of  action 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  EEPORTS. 


499 


against  the  third  parties,  having  no  contract  with  them.  Leave 
to  appeal  was  refused. 

In  the  much-canvassed  case  of  Parent  v.  Cook  (1901-2),  2 
O.L.R.  709,  3  O.L.R.  350,  the  plaintifif  sued  the  defendants  for 
trespass  to  land  and  cutting  down  and  removing  timber,  and  the 
defendants  served  a  third  party  notice  on  those  who  had  sold 
them  the  timber.  This  was  set  aside  as  being  too  late.  Meredith, 
C.J.  (2  O.L.R.  at  p.  712),  considered  it  unnecessary  to  express 
an  opinion  whether  the  case  came  within  the  Rule,  though  the 
inclination  of  his  mind  was  against  it,  ''for,  assuming  that  it  is, 
in  my  opinion  nothing  would  be  gained  by  bringing  in  the  appel- 
lants as  third  parties.  .  .  .  The  measures  of  damages  in  the 
one  case  might  be  .  ...  very  different  from  that  in  the  other 
.  .  ."  In  the  Divisional  Court  (3  O.L.R.  350),  Street  J.,  said 
that  "there  was  no  common  question  to  be  tried;  and  the  damages 
here  are  not  merely  the  same  damages  that  might  be  proved  in 
another  action;"  while  Britton,  J.,  expressed  no  opinion  on  the 
agreement. 

In  Langley  v.  Law  Society  of  Upper  Canada  (1902),  3  O.L.R. 
245,  the  plaintiff  sued  for  the  amount  of  a  book-debt  assigned  to 
him,  and  added  the  assignor  as  a  defendant.  The  assignor, 
claiming  that  he  was  merely  the  agent  of  a  bank,  was  allowed  to 
serve  a  third  party  notice  on  the  bank,  following  Confederation 
Life  Association  v.  LabaU,  18  P.R.  266.  This  is  the  converse  of 
Smith  V.  MatthewSy  and  in  another  manner  the  converse  of  this 
case. 

In  MiUer  v.  Sarnia  Gas  Co.  (1900),  2  O.L.R.  546,  the  plaintiff 
sued  the  gas  company  for  damages  for  escape  of  gas  from  their 
pipes;  and  the  company  alleged  that  the  escape  was  caused  by 
the  negligence  of  the  town  corporation  in  constructing  a  sewer. 
The  Court,  Street,  J.,  said,  p.  548:  "The  third  party  procedure 
is  only  applicable  where  the  defendant  is,  if  liable  to  the  plaintiff, 
entitled  to  recover  against  the  third  party  the  very  damages  which 
the  plaintiff  seeks  to  recover  against  him.  Here  .  .  .  the 
damages  which  may  be  recovered  by  the  plaintiff  against  the  de- 
fendants are  not  the  measure  of  the  damages,  if  any,  which  may 
be  recovered  by  the  defendants  against  the  third  parties  for  the 
alleged  tort  of  the  third  parties." 

Gagne  v.  Rainy  River  Lumber  Co,  (1910),  20  O.L.R.  433,  is 
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^-  ^'        much  such  another  case.    The  plaintiflF  sued  for  damages  because 

^^^^         his  ferry  business  was  interfered  with  by  the  defendants'  logs — 

Swale       the  defendants  alleged  that  the  third  party  had  built  a  dam  in 

Canadian     ^^^^  ^  ^^V  ^  ^  impede  their  drive.    Mr.  Justice  Teetzel  thought 

RW^^Co      ^^^^  ^^^  *^^^  party  notice  could  not  stand,  on  two  grounds: 

*    "      '      (1)  that  Con.  Rule  209  applies  only  to  a  right  to  relief  given  by 

law  in  consequence  of  a  breach  of  contract,  express  or  implied, 

between  the  defendant  and  the  third  party,  or  is  a  right  given  by 

statute;   and  (2)  that  the  damages  recoverable  by  the  plaintiff 

was  not  the  measure  of  damages  tiie  defendants  could  recover 

from  the  third  party.    See  also  Wade  v.  Pakenham  (1903),  2 

O.W.R.  1183. 

I  am  convinced  that  the  Con.  Rule  has  been  given  quite  too 
narrow  an  application,  and  hope  that  the  matter  may  receive  full 
consideration  in  an  appellate  Court.  But,  taking  the  tests  laid 
down  by  my  brother  Teetzel — in  the  present  case  there  is  the  im- 
plied contract  of  the  auctioneers  with  the  defendants;  and  the 
damages  recovered  by  the  plaintiff,  if  any,  from  the  railway  com- 
pany are  the  measure  of  damages  recoverable  by  the  railway 
company  from  the  auctioneers,  their  agents.  See  also  London 
and  Western  Trmts  Co.  v.  Loscombe  (1906),  13  O.L.R.  34;  Budd 
V.  Dixon  (1907),  9  O.W.R.  371. 

Applying  the  test  in  Wilson  v.  BouUer,  it  would  be  unfortunate 
if  the  damages  on  the  two  contracts  should  be  assessed  by  two 
tribunals.  See  Benecke  v.  Frost  (1876),  1  Q.B.D.  419,  422; 
Ex  p.  Smith,  In  re  Collie  (1876),  2  Ch.D.  51. 

I  have  not  considered  the  English  cas^s  as  binding  (being  upon 
a  Rule  differently  worded),  though  I  have  read  those  cited  and  sev- 
eral others. 

Then,  as  to  time,  the  notice  should  have  been  served  (Con. 
Rule  209)  "within  the  time  limited  for  the  delivery  of  .  .  . 
defence."  Power  exists  in  the  Court  to  extend  this  time  (Con. 
Rule  353);  and  the  time  should  be  extended,  if  a  proper  case  is 
made  out  for  such  extension.  |  ^ 

The  reason  advanced  for  such  extension  is,  that  it  was  only 
recently  that  the  defendants  were  aware  that  the  auctioneers 
had  had  dealings  with  the  plaintiff  behind  their  back.  This  is  to 
me  no  reason  whatever.  The  statement  is,  that  the  auctioneers, 
without  the  knowledge  of  the  railway  company,  allowed  the  plain- 
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tiff  to  take  away  certain  of  the  goods  intrusted  to  them  to  sell. 
This  conduct,  if  it  resulted  in  loss  to  the  railway  company,  e.g., 
if  it  prevented  the  full  amount  of  the  charges  being  obtained,  no 
doubt  gives  a  cause  of  action  to  the  railway  company — ^no  doubt 
the  railway  company  could  sue  both  the  auctioneers  and  the 
plaintiff  for  taking  these  goods,  and  could  have  counterclaimed 
in  this  action.  But  the  liability  on  the  implied  contract  to  sell 
with  care,  &c.,  &c.,  was  thoroughly  known  to  the  defendants  from 
the  beginning  of  the  action.  This  conduct  of  the  agents,  said  to 
be  recently  discovered,  in  no  way  increases  the  liability  of  the 
railway  company  to  the  plaintiff,  but  rather  the  reverse,  for  the 
plaintiff  cannot  make  any  valid  complaint  against  the  railway 
company  in  respect  of  the  goods  she  herself  took  from  the  custody 
of  their  agent.  I  think,  then,  that  I  must  consider  the  case  as 
though  no  such  discovery  had  been  alleged. 

I  agree,  however,  sub  modo,  with  what  is  said  by  the  learned 
Master  in  Ontario  Sugar  Co.  v.  McKinnon  (1904),  3  O.W.R.  64: 
'^The  limitation  imposed  by  Rule  209  was  not  intended  for  any 
other  purpose  than  to  prevent  imreasonable  delay  to  the  prejudice 
of  the  plaintiff."  The  case  must  be  rare  where  any  one  but  the 
plaintiff  can  be  injured  by  the  delay;  and  most  of  the  cases  have 
been  cases  in  which  he  moved  to  set  aside  the  third  party  notice — 
sometimes,  indeed,  the  third  party  joining. 

In  Associated  Home  Co.  v.  Whichcard  (1878),  8  Ch.D.  457,  38 
L.T.R.  602,  and  Birmingham  and  District  Land  Co.  v.  London 
and  North  Western  R.W.  Co.,  56  L.T.  R.  702,  it  was  the  plaintiff 
who  moved;  and  in  Molsons  Bank  v.  Sawyer  (referred  to  in  On- 
tario Sugar  Co.  v.  McKinnon),  Mr.  Winchester,  Master  in  Cham- 
bers, would  not  give  effect  to  an  objection  by  the  third  party; 
nor  did  Mr.  Cartwright,  Master  in  Chambers,  in  Stuart  v.  Hamilton 
Jockey  Club  (1910),  2  O.W.N.  264. 

It  is  true  that  it  was  the  third  party  who  objected  in  Parent 
V.  Cook,  but  the  time  was  not  enlarged  in  that  case,  because, 
as  the  leamedChief  Justice  said  (2  O.L.R.  at  pp.  711,  712) :  **The 
case  is  not,  in  my  opinion,  one  in  which  I  should,  in  the  exercise 
of  my  discretion,  enlarge  the  time  allowed  by  the  Rule  for  serving 
the  notice  ...  It  is  probable  that  the  only  question  which 
would  be  determined  at  the  trial,  as  well  between  the  respondents 
and  the  appellants,  as  between  the  former  and  the  plaintiff,  would 
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^-  ^-  be,  whether  or  not  the  acts  complained  of  were  unlawful  or  were 

^^^^  lawfully  done  under  the  authority  which  the  respondents  plead 

Swale  as  their  justification  for  doing  them.     The  measure  of  damages 

Canadian  ^^  ^^^  ^^^  ^^^  might  be     .     .     .     very  different  from  that  in  the 

Pacdto      other."    In  the  Divisional  Court,  as  we  have  seen,  one  of  the 
R.W.  Co. 

learned  Judges  thought  that  it  was  not  a  case  for  a  third  party 

notice  at  all.  This  is  no  authority  for  saying  that,  where  the  plain- 
tiff does  not  object,  and  the  case  is  clearly  one  for  a  claim  over, 
the  time  is  not  to  be  extended  for  serving  the  notice  in  a  proper 
case. 

In  the  present  case,  as  I  have  said,  it  seems  to  me  that  it  would 
be  unfortunate  if  there  were  to  be  two  trials  by  different  tribunals 
of  the  same  questions;  and,  as  no  possible  harm  can  accrue  to  any 
one  from  allowing  the  third  party  notice  to  be  served,  such  service 
should  be  allowed. 

The  defendants  might  also,  if  so  advised,  have  counterclaimed 
from  the  auctioneers  along  with  the  plaintiff  damages  for  the  un- 
authorised interference  with  the  goods,  the  property  of  the  de- 
fendants; but,  as  such  an  amendment  is  not  asked,  I  do  not  make 
an  order  in  that  sense. 

The  defendants  will  pay  the  costs  of  the  motion  before  the 
Master  in  any  event,  as  they  should  have  moved  long  before,  and 
are  now  obtaining  an  indulgence;  and  there  will  be  no  costs  of 
this  appeal. 

February  6.  Leave  to  appeal  to  a  Divisional  Court  was 
granted  to  the  third  parties  by  Meredith,  C.J.C.P. 

February  9.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Boyd,  C,  Latchford  and  Middleton,  JJ. 

W,  LaidlaWf  K.C.,  for  the  third  parties.  The  issue  is,  whether 
the  third  party  procedure  under  Con.  Rule  209  is  applicable  in 
this  case.  The  rules  established  by  the  cases  are,  that  there  must 
be  a  common  question  in  issue  between  the  plaintiff  and  the  de- 
fendant and  between  the  defendant  and  the  third  party,  and  that 
the  measure  of  damages  as  between  the  plaintiff  and  the  defendant 
must  be  the  same  measure  of  damages  as  between  the  defendant 
and  the  third  party:  Wilson  v.  Boulter ^  18  P.R.  107;  CampbeU 
V.  Farley  (1898),  18  P.R.  97;  Windsor  Fair  Grounds  and  Driving 
Park  Association  v.  Highland  Park  Club,  19  P.R.  130;   Miller  v. 
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Sarnia  Gas  Co.,  2  O.L.R.  546;  London  and  Western  Trusts  Co.  v.         ^•^• 
Loscombe,  13  O.L.R.  34;   Budd  v.  Dixon,  9  O.W.R.  371;  Parent        ^ 
V.  Cook,  2  O.L.R.  709,  3  O.L.R.  350.    I  submit  that  the  claim  of       Swale 
the  defendaats  against  Suckling  &  Co.  is  an  independent  claim,     Canadian 
which  might  have  been  proceeded  upon,  and  which  might  now  be     ^^^r^ 
proceeded  upon,  against  Suckling  &  Co.;  and,  therefore,  the  claim 
of  the  defendants  against  Suckling  &  Co.  is  neither  a  claim  to 
indemnity  or  a  claim  to  relief  over,  within  the  proper  construction 
of  the  Rule:   Wynne  v.  Tempest,  [1897]  1  Ch.  110;   Birmingham 
and  District  Land  Co.  v.  London  and  North  Western  R.W.  Co. 
(1886),  34  Ch.D.  261;  Moore  v.  Death  (1894),  16  P.R.  296. 

Shirley  Denison,  K.C.,  for  the  defendants.  The  bulk  of  the 
defendants'  claim  against  Suckling  &  Co.  is  the  same  as  that  of 
the  plaintiff  against  the  defendants.  As  to  the  third  party 
procedure,  Suckling  &  Co.,  being  auctioneers,  were  both  agents 
and  bailees;  and,  while  every  bailee  may  not  be  an  agent,  an 
auctioneer  is  always  an  agent,  and  there  is,  as  in  any  similar  re- 
lationship, an  implied  contract  of  indemnity  within  Rule  209. 
If  Suckling  &  Co.  so  dealt  with  the  goods  as  to  make  the  defendants 
liable,  the  defendants  should  be  indemnified  by  Suckling  &  Co.: 
Mainwaring  v.  Brandon  (1818),  2  Moore  (C.P.)  125.  See  also 
Annual  Practice  (1912),  vol.  1,  under  the  heading  "Agency," 
at  p.  268,  where  a  number  of  cases  are  cited  in  which  a  principal 
has  been  sued  by  an  agent  for  indemnity.  This  is  the  converse 
of  my  proposition  that  indemnity  is  owing  by  an  agent  to  a  prin- 
cipal, but  I  find  no  cases  on  this  particular  point.  Confederation 
Life  Association  v.  LabaU,  18  P.R.  266,  may  be  cited  in  favour  of 
third  party  procedure  being  proper  here.  On  the  other  point,  I 
submit  that  the  claims  for  damages  between  the  plaintiff  and  the 
defendants  and  the  defendants  and  Suckling  &  Co.  are  identical: 
Benecke  v.  Frost,  1  Q.B.D.  419;  Swansea  Shipping  Co.  v.  Duncan 
(1876),  1  Q.B.D.  644;  Pettigrew  v.  Grand  Trunk  R.W.  Co. 
(1910),  22  O.L.R.  23. 

W.  M.  HaU,  for  the  plaintiflf. 

Laidlaw,  in  reply.  ^ 

February  12.  Boyd,  C: — ^The  more  important  part  of  this 
case  (if  not  the  whole  of  it)  will  turn  upon  what  was  done  with 
the  goods  after  they  reached  the  hands  of  the  Canadian  Pacific 
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DC.  Railway  Company  at  the  end  of  their  carriage  to  this  country. 
The  goods  remained  in  the  hands  of  the  company  till  turned  over 
Swale  to  be  sold  by  the  auctioneers,  Suckling  &  Co.,  to  whose  custody 
Canadian  ^^^  ^^^^  rooms  the  goods  were  transferred  in  bulk.  The  packages 
R*w°c^  or  cases  were  then  opened,  and  the  goods  disposed  of  in  a  manner 
which  is  challenged  by  the  plaintiff.  As  to  this  part  of  the  con- 
troversy, which  appears  to  be  the  substantial  part,  the  Canadian 
Pacific  Railway  Company  claim  to  be  indemnified  by  or  to  have 
relief  over  against  the  proposed  third  parties,  Suckling  &  Co. 
The  wrongdoing  of  Suckling  &  Co.,  if  any,  would  be  charged 
upon  the  railway  company  by  the  plaintiff;  and  the  company 
should  clearly  have  the  right  of  resort  to  the  wrongdoer.  This 
may  well  be  accomplished  in  one  and  the  same  action  in  which 
the  plaintiflf's  claim  is  being  prosecuted  against  the  company. 
The  same  evidence  that  establishes  the  claim  against  the  company 
will  establish  it  against  the  auctioneers,  on  this  part  of  the  case; 
no  delay  or  inconvenience  can  arise  in  dealing  with  the  whole  case 
so  presented  with  the  addition  of  the  third  parties;  and  the  plain- 
tiff makes  no  objection  to  the  application.  The  liberal  provisions 
of  Con.  Rule  209  should  be  construed  with  a  view  to  practical 
efficiency  rather  than  to  scientific  accuracy;  ^nd  I  see  no  reason 
to  disagree  with  the  carefully  considered  judgment  of  my  brother 
Riddell. 

This  to  be  affirmed  with  costs  in  the  cause  to  the  plaintiff  and 
defendants  the  company  as  against  the  third  parties. 

Latchford,  J.: — I  agree. 

MiDDLETON,  J. : — ^The  right  to  invoke  the  third  party  procedure 
exists  whenever  the  plaintiff's  claim  against  the  defendant,  if 
successful,  will  result  in  the  defendant  ha\ing  a  claim  against  the 
third  party  to  recover  from  him  the  damages  which  he  has  been 
compelled  to  pay  to  the  plaintiff. 

It  is  not  enough  for  the  defendant  to  shew  that,  if  the  plaintiff 
establishes  his  case,  he,  the  defendant,  will,  on  the  facts  so  es- 
tablished, have  some  cause  of  action  against  the  third  party. 
He  must  do  more  than  this — he  must  shew  that  he  has  a  right  "to 
indemnity  or  relief  over"  in  respect  of  the  plaintiff's  recovery 
against  him. 

At  one  time  we  had  a  Rule  (328  of  the  re\'ision  of  1888)  em- 
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lowering  the  addition  of  a  person  as  party  where  it  appeared  that 
any  question  in  the  action  ought  to  be  determined  so  as  to  bind 
such  party.  This  has  now  been  repealed,  and  this  principle 
cannot  be  applied;  but  the  Rules  as  they  remain  are  remedial,  and 
should  be  freely  applied  to  cases  falling  fairly  within  them. 

There  is  no  foundation  for  the  suggestion  sometimes  made, 
that  the  right  of  indemnity  must  be  for  the  whole  of  the  plaintiff's 
claim — ^it  is  enough  if  that  right  exists  for  any  separate  or  separable 
part  of  the  plaintiff's  claim.  Nor  need  this  measure  the  full  extent 
of  the  defendant's  claim  against  the  third  party — ^it  is  enough  if 
he  can  claim,  inter  aliay  indemnity  in  respect  of  the  plaintiff's 
recovery. 

I  adhere  to  what  I  said  in  Pettigrew  v.  Grand  Trunk  R,W,  Co., 
22  O.L.R.  23,  as  to  the  way  in  which  applications  to  set  aside  third 
party  notices  should  be  dealt  with.  The  real  question  should  be 
left  to  the  trial;  and  such  applications  should  form  no  exception 
to  the  general  rule  that  the  rights  of  the  parties  should  not  be 
disposed  of  on  summary  appUcations. 

I  would  dismiss  the  appeal  with  costs  to  be  paid  by  the  appel- 
lants to  the  plaintiff  and  the  defendants  in  any  event  of  the  cause. 

Appeal  dismissed. 
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[RIDDELL,  J.J 
Re  Denton. 

Will — Canatruction — Legacy — Annuity — Predecease  of  Legatee  —  Failure 
of  Gift — Annuity  during  Lifetime  of  Widow — Death  of  Annuitant  he- 
fore  Widow — Right  of  Personal  Representatives — Specific  Legacy — 
Vested  Gift — Substitutionary  Gift  to  Children  of  Legatee — Predecease 
of  Legatee — "Children"  of  Legatees — Rights  of  Grandchildren. 

The  testator  by  hU  will  gave  all  his  estate  to  his  executors  in  trust:  first, 
to  convert  all  his  real  and  personal  property  into  money;  second,  out 
of  the  proceeds  to  pay  certain  legacies,  among  others,  to  pay  to  two 
named  sisters  each  $100  per  annum  during  the  lifetime  of  his  wife; 
third,  after  payment  of  the  legacies  and  debts,  to  invest  the  remainder 
of  the  estate  and  pay  the  interest  and  proceeds  to  his  wife  during  her 
life;  fourth,  after  the  death  of  his  wife,  to  pay  to  the  two  sisters  before- 
mentioned  each  $500,  and  to  divide  the  remainder  equally  among  all  his 
brothers  and  sisters,  including  the  two  named,  share  and  share  alike. 
Then  followed  this  clause:  "Should  any  of  my  brothers  or  sisters  die 
•before  the  final  division  of  my  estate  leaving  lawful  issue  .  .  .  the 
share  to  which  auch  deceased  brother  or  sister  would  have  been  entitled 
if  living  shall  be  divided  equally  amongst  the  children  of  such  deceased 
brother  or  sister  so  that  such  child  or  children  shall  take  the  portion 
to  which  his   her  or  their  parent  would  have  been  entitled  if  living:" — 


1912 


Feb.  14: 
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1912  Held,  that  the  annuity  and  the  gift  of  $500  to  one  sister  lapsed,  she  hav- 

ing  died  before  the  testator:  sec.  37  of  the  Wills  Act,  1  Geo.  V.  ch.  67, 

Re  applies  only  when  the  intended  beneficiary  is  a  "child  or  other  isSue  of 

Denton.  the  testator." 

2.  That,  the  other  named  sister  having  survived  the  testator  but  having 
died  before  the  wife,  her  personal  representatives  were  entitled  tb  the 
$100  a  year  given  to  her  from  her  death  till  the  death  of  the  wife. 

3.  That  the  legacy  of  $500  to  this  sister  vested  at  the  death  of  the  testator, 
and  the  $500  was  payable  to  her  personal  representatives,  the  wife  hav- 
ing died. 

4.  That  the  children  of  the  sister  who  died  before  the  testator  were  not 
entitled  to  a  share,  under  the  clause  above  quoted.  The  gift  to  children 
of  brothers  and  sisters  is  substitutionary,  not  substantive — ^the  children 
are  beneficiaries  out  of  that  which  the  parent  would  have  received  if 
living. 

rhrifttopherson  v.  Naylor  (1816),  1  Mer.  320,  and  ThomhUl  v.  Thorn^ 
hill   (1819),  4  Madd.  377,  are  still  of  authority. 

5.  That  "children"  in  the  clause  quoted  did  not  include  grandchildren, 
and  the  children  of  deceased  children  of  deceased  brothers  and  sisters 
did  not  take  in  competition  with  surviving  children  of  deceased  brothers 
an4  sisters. 

Review  of  the  authorities. 

Motion  by  Eleanor  Bolland,  Edna  BoUand,  and  Isabella 
Bolland,  infants,  under  Con.  Rule  938,  for  an  order  determining 
certain  question  arising  upon  the  will  of  John  M.  Denton,  de- 
ceased. 

February  10.  The  motion  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court  at  London. 

E.  W,  M.  Flock,  for  the  applicants. 

Af .  D.  Fraser,  K.C.,  for  all  other  beneficiaries. 

J.  P.  Moore,  for  the  executor. 

February  14.  Riddell,  J. : — ^John  M.  Denton  died  in  March, 
1896,  leaving  a  will  dated  in  June,  1889 — the  provisions  of  which 
are  as  follows: — 

"I  give  devise  and  bequeath  to  my  friends  John  W.  Jones 
and  William  M.  Moore  of  the  City  of  London  Esquires  all  my 
real  estate  and  remainder  of  my  personal  property  of  whatever 
nature  or  kind  and  wheresoever  situated  upon  the  following 
trusts. 

'*1.  To  sell  and  dispose  of  my  real  estate  or  any  part  thereof 
and  to  convert  my  personal  property  into  cash  as  soon  after  my 
decease  as  my  said  trustees  or  the  survivor  of  them  may  think 
proper  so  to  do  and  until  such  sale  to  lease  all  or  any  portion 
of  my  said  real  estate. 
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"2.  Out  of  the  proceeds  of  my  personal  property  to  pay  to 
the  Protestant  Orphans  Home  of  London  Ontario  the  sum  of 
three  hundred  dollars. 

'*3.  Out  of  the  remainder  of  the  proceeds  of  my  said  personal 
property  and  of  the  proceeds  derived  from  such  sale  and  leasing 
of  my  real  estate  as  aforesaid  to  pay  to  my  said  nephew  Edward 
A.  Denton  the  sum  of  three  hundred  dollars. 

"4.  To  pay  to  my  sister  Naomi  Dickenson  the  sum  of  one 
hundred  dollars  per  annum  during  the  lifetime  of  my  dear  wife. 

"5.  To  pay  to  my  sister  Mary  Holland  during  the  lifetime 
of  my  said  wife  the  siun  of  one  hundred  dollars  per  annum. 

"6.  After  payment  of  the  legacies  before  mentioned  and  of 
my  lawful  debts  I  desire  my  said  trustees  or  the  survivor  of  them 
to  invest  the  remainder  of  my  said  estate  in  good  securities  and 
to  lease  such  portion  of  my  property  as  shall  not  be  sold  and  to 
pay  the  interest  and  proceeds  derived  therefrom  to  my  dear  wife 
by  quarterly  payments  during  her  life. 

"7.  After  the  death  of  my  said  wife  to  sell  and  dispose  of 
all  my  real  estate  and  property  then  unconverted  and  to  pay 
to  my  sister  Naomi  Dickenson  and  to  Mary  BoUand  each  the 
sum  of  five  hundred  dollars  to  divide  the  remainder  equally 
amongst  all  my  brothers  and  sisters  including  the  said  Naomi 
Dickenson  and  Mary  Bolland  share  and  share  alike. 

*'8.  Should  any  of  my  brothers  or  sisters  die  before  the 
final  division  of  my  estate  leaving  lawful  issue  then  and  in  such 
case  I  desire  that  the  share  to  which  such  deceased  brother  or 
sister  would  have  been  entitled  if  living  shall  be  divided  equally 
amongst  the  children  of  such  deceased  brother  or  sister  so  that 
such  child  or  children  shall  take  the  portion  to  which  his  her 
or  their  parent  would  have  been  entitled  if  living. 

"9.  I  appoint  the  said  John  W.  Jones  and  William  M.  Moore 
the  executors  of  this  my  will." 

The  widow  died  on  the  23rd  November,  1910. 

Naomi  Dickenson  died  on  the  17th  July,  1892,  leaving  her 
surviving  a  number  of  children,  eight  of  whom  survived  the 
testator,  and  seven  are  still  living;  others  of  her  children  died 
leaving  children,  and  others  leaving  grandchildren. 

Mary  Bolland  survived  the  testator,  but  died  before  the 
widow.  Some  of  her  children  died  before  her  leaving  children, 
and  some  of  these  children  died  leaving  children. 


Bidden,  J. 

1912 

Re 
Denton. 
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Bid^j.  Samuel  Denton  and  William  Denton,  brothers  of  the  de- 

1912         ceased,  died  after  the  testator,  but  before  his  widow — Samuel 

Re  leaving  a  number  of  children,  some  of  whom  have  died  leaving 

Dentow.      children,  and  William  leaving  one  child,  who  also  died  before 

the  widow. 

Jethro  Denton  is  still  alive. 

These  are  all  the  brothers  and  sisters  of  the  testator,  viz., 
(1)  Naomi,  (2)  Mary,  (3)  Jethro,  (4)  Samuel,  (5)  WiUiam. 

1.  The  first  question  is:  "Has  the  annuity  to  Naomi  Dicken- 
son given  by  the  4th  clause  lapsed,  she  having  predeceased  the 
testator?'' 

Before  the  Wills  Act,  there  can  be  no  doubt  that  there  was 
a  lapse  in  such  cases,  and  the  Wills  Act  does  not  operate  to  pre- 
vent it  in  the  present  case.  R.S.O.  1897,  ch.  128,  sec.  36*,  applies 
only  when  the  intended  beneficiary  is  a  "child  or  other  issue 
of  the  testator."  This  proposed  gift,  therefore,  fails  entirely. 
The  fact  that  it  is  an  annuity  and  not  a  fixed  sum  is  immaterial: 
Smith  V.  Pybus  (1804),  9  Ves.  566,  at  p.  575,  per  Sir  WilUam 
Grant,  M.R. 

2.  The  second  question  is  as  to  the  $500  left  to  her 
specifically  in  clause  7;  and  this  question  must  be  answered 
in  the  same  way  and  for  the  same  reasons. 

3.  The  third  question  is:  "Mary  BoUand  having  survived 
the  testator,  and  so  having  become  entitled  to  the  annuity  under 
clause  5,  but  dying  before  the  wife,  what  becomes  of  the  annuity 
between  the  deaths  of  Mary  BoUand  and  the  widow?" 

As  far  back  as  1687,  Lord  Jeffries,  L.C.  (whose  ability  and 
merits  as  a  Judge  in  purely  ci\dl  matters  have  not  received  the 
recognition  they  deserve),  in  Gifford  v.  Goldsey  (1687),  2  Vem. 
35,  decided  that  if  a  man  possessed  of  a  term  for  years  deter- 
minable on  lives  devises  £20  per  annum  to  J.  S.  to  be  paid  out 
of  this  estate,  if  the  cestuy  que  vies  should  so  long  live,  and  J.  S. 
die  in  the  lifetime  of  the  cestuy  que  vies,  the  annuity  is  payable 
to  his  executors  during  the  remainder  of  the  term. 

In  1710,  the  Lord  Keeper  (Sir  Simon  Harcourt,  afterwards 
Lord  Harcourt,  L.C),  in  Rawlinson  v.  Duchess  of  Montague 
(1710),  2  Vem.  667,  held  that  in  a  bequest  of  £50  per  annum 

♦Now  1  Geo.  V.  ch.  67,  sec.  37. 
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to  his  executors  during  the  lifetime  of  the  Duchess  of  Montague       B^^ddi^j. 
the  wife  of  the  testator,  to  be  for  the  separate  use  of  Mrs.  R.,         1012 
when  Mrs.  R.  died  during  the  Ufetime  of  the  Duchess,  the  annuity  ke 

should  be  paid  to  the  executors  of  Mrs.  R.,  during  the  Duchess's      Denton. 
life. 

The  same  learned  Lord  Keeper  decided  that  in  a  devise  of 
a  lease  to  A.  for  life,  A.  to  pay  an  annuity  of  £10  to  B.,  her  son, 
during  her  life — if  the  son  B.  died  before  A.  his  mother,  the 
annuity  still  continued  during  A.'s  life  and  became  payable  to 
the  executors  of  B.:   Lock  v.  Lock  (1710),  2  Vera.  666. 

Lord  Hardwicke,  L.C.,  followed  the  first-mentioned  case  (see  also 
1  Rolle's  Abr.  831,  pi.  5)  in  Savery  v.  Dyer  (1752),  1  Dick.  162, 
1  Ambl.  139.  There  R.  D.,  by  will,  gave  to  J.  S.,  a  kinsman, 
during  the  natural  life  of  his  executor,  one  annuity  or  yearly 
sum  of  £50  to  be  paid  him  by  his  executor.  J.  S.  died;  the  plain- 
tiff was  his  executor;  and  it  was  adjudged  that  the  plaintiff  was 
entitled  to  the  annuity  during  the  lifetime  of  the  executor.  In 
the  report  in  Dickens  the  Lord  Chancellor  is  made  to  say:  "If 
a  personal  annuity  is  given  to  A.,  it  shall  go  to  him  for  life  only." 
No  such  expression  is  found  in  Ambler's  report. 

The  expression  waj  quoted  in  argument  in  In  re  Ord  (1878), 
9  Ch.D.  667,  at  p.  671,  thus:  "As  to  the  annuity,  that  was  a 
gift  to  the  son  for  his  personal  advantage,  and  it  could  not  be 
made  to  extend  to  a  period  beyond  his  life:  Savery  v.  Dyer:'* 
but  this  argument  was  not  acceded  to  by  Vice-Chancellor  Hall; 
and  the  Court  of  Appeal  (1879),  12  Ch.D.  22,  supported  the 
Vice-Chancellor's  decision.  In  that  case  there  was  a  provision 
that  A.,  if  he  should  attain  the  age  of  twenty-one  years,  should 
be  paid  £40  annually  from  his  majority  to  the  death  or  marriage 
of  the  widow.  He  attained  the  age  of  twenty-one  years,  an 
died  in  the  lifetime  and  widowhood  of  the  widow.  HaU,  V.-C, 
9  Ch.D.  at  p.  673,  says:  "I  must  give  full  effect  to  the  language 
of  the  will,  and  I  hold  that  the  annual  payment  of  £40  was  to 
'  continue  .  .  .  and  that  it  is  now  payable  to  his  legal  per- 
sonal representative  during  the  lifetime  of  the  widow  or  her 
widowhood."  James,  L.J.,  says,  12  Ch.D.  at  p.  25:  "It  has 
never  been  doubted  that  the  gift  of  au  annuity  for  a  term  or 
pur  autre  vie  is  sl  gift  to  the  annuitant  and  his  personal  repre- 
sentatives during  the  term  or  the  hfe  of  the  cestui  que  vie,'' 
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*J'  Baggalay,  L.J.,  was  at  one  time  disposed  to  think  that  it  was 
1912  intended  only  for  the  personal  enjoyment  of  the  son  (A.).  "But, 
Re  on  further  consideration,  I  have  come  to  the  conclusion  that 

Denton.       there  is  no  such  limitation."    Thesiger,  L.J.,  concurred. 

Lewes  v., Lewes  (1848),  16  Sim.  266,  is  another  very  strong 
case.  The  testator  directed  the  executors  to  pay  £300  per  annum 
toward  maintenance,  clothing,  and  education  of  all  and  every 
the  children  of  his  eldest  son,  in  equal  shares,  during  the  son's 
life.  The  son  had  three  children,  all  of  whom  attained  the  full 
age  of  twenty-one  years — ^then  one  died,  and  the  others  claimed 
that,  as  he  had  no  further  need  for  "maintenance,  clothing,  and 
education,"  they  should  have  all  the  annuity.  But  the  Vice- 
Chancellor  (Shadwell)  held  that  the  personal  representative  of 
the  deceased  child  was  entitled  to  be  paid  one-third  of  the  £300 
during  the  lifetime  of  the  father  (the  eldest  son  of  the  testator). 

The  same  rule  is  laid  down  in  Attwood  v.  Alford  (1866),  L.R. 
2  Eq.  479.  "A  gift  of  the  income  to  arise  from  a  fund  during 
the  life  of  A.  to  B.,  for  his  maintenance,  is  an  absolute  gift  to 
B.,  his  executors  and  administrators,  during  the  life  of  A.,  and 
is  not  confined  to  the  joint  lives  of  A.  and  B.:"  per  Lord  Romilly, 
M.R. 

The  authorities  are  perfectly  clear  and  are  consistent  in  the 
one  sense  from  the  earliest  times — and  I  am  bound  by  them  to 
hold  that  the  personal  representatives  of  Mary  BoUand  are  en- 
titled to  the  $100  a  year  from  her  death  till  the  death  of  the 
.  widow. 

4.  "Mary  BoUand  having  survived  the  testator,  but  dying 
before  the  wife,  what  becomes  of  the  1500  legacy  to  her,  con- 
tained in  the  7th  clause?" 

That  the  rules  of  vesting  applicable  to  bequests  of  personalty 
also  apply  to  realty  directed  to  be  converted,  is  quite  clear: 
Theobald,  Can.  ed.,  p.  580  ad  fin.  One  of  these  rules  is:  When 
the  only  gift  is  found  in  the  direction  to  pay  (as  in  this  instance) 
and  the  postponement  is  merely  on  account  of  the  property,  as, 
for  example,  if  there  be  a  prior  gift  for  life,  the  gift  in  remainder 
vests  at  once:  In  re  BenneWs  Trust  (1857),  3  K.  &  J.  280;  Strother 
v.  Button  (1857),  1  DeG.  &  J.  675;  Parker  v.  Sowerby  (1853), 
17  Jur.  752;  Adams  v.  Robarts  (1858),  25  Beav.  658;  but  the 
vesting  is  postponed  if  the  payment  be  deferred  for  reasons 
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personal  to  the  legatee:   Hanson  v.  Graham  (1801),  6  Ves.  239;      wf^'- 
Locke  V.  Lambe  (1867),  L.R.  4  Eq.  372.  1912 

SmeU  V.  Dee  (1708),  2  Salk.  415,  is  an  anomalous  case  and  has  re 

no  bearing  upon  the  present  will.  Denton. 

I  think  that  the  legacy  vested  at  the  death  of  the  testator, 
and  the  1500  is  payable  to  the  personal  representative  of  Mary 
Holland. 

5.  "Are  the  children  of  Naomi  Dickenson"  (who  died  as 
we  have  seen  before  the  testator)  "entitled  to  share,  under  the 
provisions  of  clause  8,  in  the  remainder  of  the  fund  formed  under 
clause  7?'' 

It  is  to  be  observed  that  the  gift  to  children  is  substitutionary 
and  not  substantive — the  testator  does  not  say  "to  my  brothers 
and  sisters  then  living  and  the  children  of  those  then  dead,"  but 
the  children  are  beneficiaries  out  of  that  which  the  parent  would 
have  received  if  living. 

In  Ive  V.  King  (1852),  16  Beav.  46,  Romilly,  M.R.,  said 
(p.  53):  "If  a  testator  give  a  legacy  to  a  class  of  persons,  such 
as  the  children  of  A.,  and  goes  on  to  provide,  that  in  case  of  the 
death  of  any  one  of  the  children  of  A.  before  the  period  of  dis- 
tribution, the  issue  of  such  child  shall  take  their  parent's  share, 
such  issue  cannot  take,  unless  the  parent  might  have  taken; 
and  consequently,  if  a  child  of  A.  be  dead  at  the  date  of  the  will 
or  at  the  death  of  the  testator,  the  issue  of  that  child  cannot 
take  anything."    And  he  quotes  CouUhurst   v.   Carter   (1852), 

15  Beav.  ^21;  Peel  v.  Callow  (1838),  9  Sim.  372;  Waugh  v.  Waugh 
(1833),  2  My.  &  K.  41;  Christopheraon  v.  Naylor  (1816),  1  Mer. 
320. 

The  same  rule  is  laid  down  in  Congreve  v.  Palmer  (1852), 

16  Beav.  435,  by  the  same  learned  Judge. 

In  In  re  Potter's  Trust  (1869),  L.R.  8  Eq.  52,  there  was  a 
bequest  to  the  testator's  "nephews  and  nieces  ...  in 
•equal  shares,"  and,  in  the  case  of  the  death  of  any  of  these  leaving 
issue,  such  issue  were  to  take  the  share  the  deceased  parent 
would  have  taken  if  li\ing.  Malins,  V.-C,  regretting  such  cases 
as  Christopherson  v.  Naylor y  "by  which  the  testator's  intention 
has  been  totally  frustrated,  when  a  yielding  to  a  common  sense 
view  would  have  carried  it  out,"  and  following  what  he  "must 
call  the  rational  construction,"  holds  that  a  child  of  a  nephew 
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Ridddi.  J.  ^j.  niece  who  was  dead  at  the  date  of  the  will  is  as  much  entitled 
1912  to  take  as  the  child  of  a  nephew  or  niece  who  died  after  that 
Re  time,  but  before  the  testator,  and  that  in  both  cases  the  child 

Denton.       ^jj  be  substituted  for  its  parent." 

This  case  is  explained  in  In  re  Hotchkiss's  Trusts  (1869), 
L.R.  8  Eq.  643,  where  James,  V.-C,  says:  "In  In  re  Potter's 
Trust,  and  the  cases  which  it  followed,  words  occurred  which 
were  sufficient  to  satisfy  the  Court  that  the  gift  was  not  a  gift 
to  a  class,  followed  by  a  substitution  of  other  persons  for  dying 
members  of  that  class;  but  that  it  was  a  gift  which,  upon  fair 
principles  of  construction,  could  be  made  out  to  consist  of  a  gift 
to  two  classes;  first,  to  one  class  of  children  or  nephews;  and  then 
to  the  issue  of  another  class  of  children  or  nephews."  The 
learned  Vice-Chancellor  goes  through  the  cases,  and  holds  that 
Christopherson  v.  Naylor  is  still  of  authority. 

But,  while  the  cases  upon  which  Ive  v.  King  is  based  have 
been  attacked,  I  cannot  find  that  the  case  itself  has  been  ques- 
tioned or  the  principle  which  I  have  quoted  disapproved,  but 
the  reverse. 

Long  before  this,  in  a  case  of  Thornhill  v.  ThornhiU  (1819),  4 
Madd.  377,  the  will  contained  a  direction  that  certain  land  should  go 
to  the  wife  for  life,  be  sold  as  soon  as  might  be  after  her  decease, 
and  the  money  arising  therefrom  equally  divided  among  the 
nephews  and  nieces  of  the  testator — "the  children  of  such  as- 
should  be  then  dead  standing  in  the  place  of  their  father  and 
mother  deceased."  Certain  of  the  nephews  and  nieces  died 
during  the  testator's  lifetime  leaving  children,  and  the  questioa 
was,  did  these  children  take?  Sir  John  Leach,  V.-C,  held  that 
the  gift  "must  necessarily  be  confined  to  nephews  and  nieces^ 
living  at  the  death  of  the  testator,  and  that  they  were  to  take 
only  if  they  siurvived  the  wife;  and  that  if  they  died  after  the 
testator  and  before  the  wife,  then  their  children  were  to  stand 
in  their  place." 

This  case  was  approved  and  followed  by  North,  J.,  in  In  re 
Hannam,  [1897]  2  Ch.  39,  the  last  case  I  have  seen  on  the  point. 
The  learned  Judge  points  out  that  in  Smith  v.  Smith  (1837),. 
8  Sim.  353,  357,  the  Vice-Chancellor  (Sir  Lancelot  Shadwell)  doep 
say,  "I  think  that  the  decision  in  Thornhill  v.  ThornhiU  is  wrong,"^ 
but  that  he  gives  no  reasons  whatever.     North,  J.,  finishes  his 
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judgment  (p.  47):  "I  do  not  find  Thornhill  v.  ThornhiU  im- 
peached by  any  decision,  notwithstanding  that  in  Mr.  Jarman's 
valuable  book  it  is  said  that  it  has  not  been  favourably  received: 
and  Sir  John  Romilly  always  regarded  that  case  as  rightly  de- 
cided." 

This  line  of  decisions  shews  how  dangerous  it  is  to  allow 
what  one  may  consider  to  be  common  sense  to  be  the  final  test 
in  the  determination  of  the  meaning  of  a  will,  alluring  as  such 
a  course  may  be  and  is.  The  difficulty  is,  that  what  one  Judge 
considers  "common  sense" — far  removed  from  its  original  mean- 
ing as  that  much  abused  term  is — ^is  not  even  common  sense, 
let  alone  sense,  to  another.  My  common  sense  is  like  that  of 
Malins,  V.-C,  and  tells  me  that,  if  a  legatee  is  dead  at  the  date 
of  the  making  of  the  will,  he  is  dead  at  the  date  of  the  death  of 
the  testator;  but  it  seems  that  this  is  not  law.  And  my  conmion 
sense  tells  me  that  when  an  annuity  is  left  for  the  maintenance, 
clothing,  and  education  of  A.  for  the  life  of  B.,  when  A.  dies  and 
no  longer  can  make  use  of  money  for  maintenance,  clothing, 
or  education,  the  annuity  should  cease,  though  B.  continue  to 
live.  But  that  is  not  law  either.  So  my  common  sense  tells 
me  that  in  the  present  case  Naomi,  who  was  dead  at  the  time 
of  the  death  of  the  testator,  died  '* before  the  final  distribution 
of"  the  estate.    But  the  law  says  that  this  is  not  so. 

I  am  bound  by  authority  to  hold  that  Naomi's  descendants 
do  not  share  in  the  fund  bequeathed  by  clause  7. 

6.  The  remaining  question  is:  "Do  the  children  of  those 
children  of  the  deceased  brothers  and  sisters  take  in  competition 
with  their  uncles  and  aunts?" 

It  is  perfectly  clear  law  that  the  word  "children"  does  not 
include  grandchildren:  Radcliffe  v.  Buckley  (1804),  10  Ves.  195; 
Moor  V.  Raisbeck  (1841),  12  Sim.  123;  Pride  v.  Fooks  (1858), 
3  De  G.  &  J.  252;  Higgim  v.  Dawson,  [1902]  A.C.  1;  Re  Williams 
(1903),  5  O.L.R.  345;  In  re  Clark  (1904),  8  O.L.R.  599;  Paradis 
V.  Campbell  (1883),  6  O.R.  632;  Rogers  v.  Carmichael  (1892), 
21  O.R.  658;  Murray  v.  MacdonaM  (1892),  22  O.R.  557;  unless, 
indeed,  the  circumstances  are  such  that,  unless  it  does,  it  is 
meaningless:  Berry  v.  Berry  (1861),  3  Giff.  134;  Fenn  v.  Death 
(1856),  23  Beav.  73;  Loringv.  Thomas  (1861),  1  Dr.  &  Sm.  497; 

36 — XXV.  O.L.R. 
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Rid^j.  j^  g^^^y,  {I9»b),  52  L.T.R.  346;  In  re  Smith  (1887),  35  Ch.D. 
1»12  558;  Morgan  v.  Thmas  (1882),  9  Q.B.D.  643,  at  p.  646,  per 
Re  Jessel,  M.R.  ^ 

Denton.  There  is  nothing  in  law  or  in  philology  to  prevent  grand- 

children, or  even  more  remote  descendants,  being  called 
"children" — the  "children  of  Israel"  are  far  removed  in  time 
and  number  of  generation  from  their  father  Israel.  But  this  is 
done  in  interpreting  wills  only  where  it  is  reasonably  necessary 
to  give  sense  or  consistency  to  the  will. 

In  the  present  instance  there  is  no  such  necessity.  If  any 
brother  or  sister  die  before  the  final  division  of  the  estate,  i.e., 
before  the  death  of  the  wife  (see  ThornhiU  v.  ThornhiU,  ut  supra), 
"leaving  lawful  issue,"  his  or  her  "children"  are  to  take.  "Issue" 
is,  of  coiu'se,  generic  and  covers  all  the  lineal  descendants  in 
in/Jni<wm,' including  grandchildren— t)ut  the  provision  is  not  that 
the  share  shall  go  to  such  issue,  but  to  the  "children,"  so  that 
such  child  or  children  (not  "such  issue")  shall  take  the  portion 
to  which  his,  her,  or  their  parent  would  have  been  entitled  if 
living.  And  the  use  of  the  word  "parent,"  instead  of  "ancestor," 
seems  to  make  the  interpretation  I  am  giving  still  more  likely — 
although,  of  course,  "parent"  is  not  uncommonly  used  of  a  more 
remote  ancestor  than  father  or  mother. 

We  are  able  to  give  every  word  of  the  will  its  primary  proper 
meaning  by  this  interpretation,  whereas  that  claimed  for  the 
grandchildren  would  require  a  wrench  to  be  given  to  the  meaning 
of  both  "children"  and  "parent." 

The  grandchildren  do  not  take  in  competition  with  the 
children.  The  same  interpretation,  I  may  add,  has  been  put 
upon  the  word  "children"  in  our  Statute  of  Distributions:  Crow- 
ther  V.  Cawthra  (1882),  1  O.R.  128;  and  in  policies  of  insurance, 
etc.,  Murray  v.  Macdonald,  22  O.R.  557.  There  will  be  judg- 
ment accordingly. 

Costs  of  all  parties  out  of  the  estate;  the  executors'  between 
solicitor  and  client. 

[An  appeal  was  heard  by  a  Divisional  Court  on  the  3rd  April,  1912. 
Judgment  was  reserved.] 
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[DIVISIONAL  COURT.] 
Stavert  V.  Campbell. 

Appeal — Privy    Council — Security — Stay    of    Execution — Practice  —  Privy 
Council  Appeals  Act,  seca.  3,  4,  5 — Con.  Rule  83a (d). 

Upon  the  perfecting  of  the  security  required  by  sec-  3  of  the  Privy  Council 
Appeals  Act,  10  Edw.  VII.  ch.  24(0.),  upon  an  appeal  to  the  Privy  Coun- 
cil, execution  in  the  original  cause  is  (unless  otherwise  ordered)  stayed, 
by  force  of  sec.  4 — no  rules  having  been  made  by  the  Judges  of  the 
Supreme  Court  of  Judicature  for  Ontario,  as  contemplated  by  sec.  5. 
The  exception  in  Con.  Rule  832(d),  in  regard  to  judgments  directing 
the  payment  of  money,  is  not  applicable,  having  regard  to  the  change 
made  by  sec.  4. 

History  of  the  statutory  provisions  and  Rules  relating  to  appeals  to  the 
Privy  Council. 

Order  of  Clute,  J.,  reversed. 

Motion  by  the  defendant  to  set  aside  a  writ  of  fi.  fa.  issued  by 
the  plaintiff  upon  the  judgment  of  the  Court*  in  favour  of  the 
plaintiff,  upon  the  ground  that,  security  having  been  given  by 
the  defendant  for  an  appeal  to  the  Judicial  Committee  of  the 
Privy  Council,  execution  in  the  original  cause  was  thereby  stayed, 
and  that  the  issue  of  the  writ  was  irregular  and  contrary  to  the 
Privy  Council  Appeals  Act,  10  Edw.  VII.  ch.  24,  -sec.  4. 

January  23.  The  motion  was  heard  by  Clute,  J.,  in 
Chambers. 

F.  Arnoldiy  K.C.,  and  F.  McCarthy,  for  the  defendant. 
F.  R,  MacKelcan,  for  the  plaintiff. 

January  25.  Clute,  J.: — In  this  case  security  has  been  given 
for  an  appeal  to  the  Privy  Council,  and  it  is  contended  that  thereby 
execution  in  the  original  cause  is  stayed. 

This  application  is  made  to  set  aside  a  writ  of  fi.  fa.  issued  on 
behalf  of  the  plaintiff,  on  the  ground  that  the  issue  of  the  writ  is 
irregular  and  contrary  to  the  statute. 

The  statute  here  referred  to  is  10  Edw.  VII.  ch.  24,  sec.  4. 
Section  3  declares  that  no  appeal  shall  be  taken  to  His  Majesty 
in  His  Privy  Council  until  the  appellant  has  given  security  as 
therein  provided.  Section  4  declares  that,  upon  the  perfecting 
of  such  security,  unless  otherwise  ordered,  execution  shall  be  stayed 
in  the  original  cause.  Section  5  provides  that,  subject  to  rules  to 
be  made  by  the  Judges  of  the  Supreme  Court,  the  practice  applic- 
able to  staying  executions  upon  appeals  to  the  Court  of  Appeal 
shall  apply  to  an  appeal  to  His  Majesty  in  His  Privy  Council. 
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^-  ^'  Con.  Rule  832  declares  that,  upon  the  perfecting  of  the  security 

for  an  appeal  to  the  Privy  Council,  execution  shall  be  stayed  in 

Stavebt      the  original  cause,  except  in  the  following  cases —    ...(d)  If 

Campbeli^    the  judgment  appealed  from  directs  the  payment  of  money, 

^^^j^       execution  shall  not  be  stayed  imtil  the  appellant  has  given  security 

to  the  satisfaction  oT  the  Court  of  Appeal  or  a  Judge  thereof, 

that  if  the  judgment  be  aflSnned,  the  appellant  will  pay  the 

amount,  etc. 

It  was  urged  by  Mr.  Amoldi  that  the  statute,  having  been 
passed  since  the  Rule  came  into  force,  overrides  the  Rule.  The 
statute  is  simply  a  revision  of  R.S.O.  1897,  ch.  48,  with  a  sUght 
modification.  Section  3  of  the  revised  statute  corresponds  to  sec. 
4  of  10  Edw.  VII.  ch.  24,  except  that  the  words  "uiless  otherwise 
ordered"  are  not  in  the  revised  statute. 

I  do  not  think  that  this  objection  can  be  supported.  It  would 
mean  that  any  Rule  of  practice  would  be  abrogated  without 
reference  to  it  where  a  statute  was  repealed  and  re-enacted  in 
almost  the  same  terms.  Such  a  view  cannot,  I  think,  be  enter- 
tained. Besides,  the  Interpretation  Act,  7  Edw.  VII.  ch.  2,  sec.  7, 
clause  48  (a),  expressly  provides  that  all  rules  made  under  a 
repealed  Act  shall  continue  good  and  valid,  in  so  far  as  they  are 
not  inconsistent  with  the  substituted  Act  or  enactment,  until 
they  are  annulled  and  others  made  in  their  stead. 

I  do  not  think  the  giving  of  the  required  security  for  appeal  to 
the  Privy  Coimcil  had  the  effect  of  staying  execution  in  the  Court 
below. 

The  motion  is  dismissed  with  costs. 

The  defendant  moved  for  leave  to  appeal  to  a  Divisional 
Court  from  the  order  of  Clute,  J. 

February  2.  The  motion  was  heard  by  Britton,  J.,  in 
Chambers. 

The  same  counsel  appeared. 

February  6.  Britton,  J. : — ^An  application  by  the  defendant 
for  leave  to  appeal  from  the  order  of  Mr.  Justice  Clute  dismissing 
an  application  to  set  aside  a  writ  of  fi.  fa.  issued  against  the  goods 
and  chattels  of  the  defendant,  after  the  defendant  had  given 
security  and  perfected  the  same,  pursuant  to  ch.  24,  sees.  3  and  4, 
of  10  Edw.  VII.  (1910). 
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The  order  allowing  the  sum  of  $2,000  paid  into  Court  as  suffi- 
cient security  on  the  appeal  herein  to  His  Majesty  in  His  Privy 
Council  was  made  in  the  Court  of  Appeal  on  the  15th  November, 
1911. 

The  defendant  contended  that  the  security  so  given  operated, 
under  the  Act  cited,  as  a  stay  of  proceedings.  The  plaintiff  con- 
tended otherwise. 

On  the  19th  December,  1911,  the  plaintiff's  solicitors,  having 
issued  a  writ  of  fi.  fa.  against  the  defendant,  notified  the  plaintiff's 
solicitors  of  the  same,  and  stated  that  they  were  holding  the  writ 
in  order  that  the  defendant's  solicitors  might  move  to  set  it  aside. 
The  defendant's  solicitors  moved  accordingly,  and  Mr.  Justice 
Clute,  who  heard  the  defendant's  motion,  dismissed  it. 

I  am  asked  to  grant  leave  to  appeal  from  that  decision  and 
order. 

The  case  involves  a  large  amount  of  money,  and  is  otherwise 
important  because  of  the  question  of  law  raised.  The  construc- 
tion of  sees.  3  and  4  of  the  Act  cited  is  asked.  Section  4,  if  it 
stood  alone,  is  perfectly  plain  and  unambiguous.  The  words  are, 
"Upon  the  perfecting  of  such  security"  (that  is,  the  security 
required  by  sec.  3,  and  which  in  this  case  has  been  given),  "unless 
otherwise  ordered,  execution  shall  be  stayed  in  the  original  cause." 

Section  5  creates  the  difficulty,  if  difficulty  there  be:  "Subject 
to  rules  to  be  made  by  the  Judges  of  the  Supreme  Court,  the  prac- 
tice applicable  to  staying  execution  upon  appeals  to  the  Court 
of  Appeal  shall  apply  in  an  appeal  to  His  Majesty  in  His  Privy 
Council." 

"The  practice  applicable"  is  subject  to  rules.  Whatjrules? 
The  rules  are  not  in  express  terms  referred  to,'^so^that^they  can 
override  or  be  of  equal  force  with  the  statute.  The  rules,  however, 
may  be  applicable,  because  the  practice  "shall  apply,"  and  the 
practice  apparently  is  under  Con.  Rule  832.  "Unless  otherwise 
ordered,"  as  found  in  sec.  4,  can  hardly  apply  to  what  is  ordered 
by  a  rule,  but  may  apply  to  some  order  made  in  the  cause  in  Court 
or  by  a  Judge.  It  may  be  argued  that  mere  "practice"  in  ob- 
taining an  order  authorised  by  a  rule,  cannot  control  the  express 
terms  of  a  statute. 

In  this  case,  sec.  4  is  not  interfered  with  by  anything  "other- 
wise ordered,"  unless  these  words  mean  that  rules  are  to  govern 
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where  rules  have  been  made.  I  am  not  attempting  to  give  a  con- 
sidered opinion  upon  the  construction  of  this  statute,  as  would  be 
necessary  were  the  case  before  me  as  or  in  an  i^pellate  Court. 
I  have  a  doubt;  and  so  can  not  satisfy  myself  in  withholding  the 
leave  asked. 

Leave  to  appeal  granted.     Costs  in  the  cause. 

*February  8.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Boyd,  C,  Latchford  and  Middletoji,  JJ. 

F.  Arnoldif  K.C.,  for  the  defendant,  argued  that  Con.  Rule 
832  (d),  on  which  Clute,  J.,  based  his  judgment,  had  been  abro- 
gated by  virtue  of  10  Edw.  \1I.  ch.  24,  sees.  3,  4,  5,  the  statute 
having  been  passed  since  the  Rule  came  into  force.  This  view 
of  the  matter  is  in  accordance  with  the  general  trend  of  pro\-incial 
legislation,  which  is  to  favour  the  stay  of  execution.  Under 
sec.  5  of  the  Act,  the  practice  pn  appeals  to  the  Court  of  Appeal, 
as  to  which  there  is  no  doubt,  is  to  apply  to  appeals  to  the  Privy 
Council,  subject  only  to  rules  "to  be  made"  by  the  Judges.  No 
such  rules  have  been  made  since  the  statute  was  passed,  and  rules 
"to  be  made"  cannot  refer  to  rules  already  made.  He  referred  to 
McMaster  v.  Radford  (1894),  16  P.R.  20. 

F,  R,  MdcKelcan,  for  the  plaintiff,  argued  that  Con.  Rule  832 
(d)  was  still  in  force,  and  had  not  been  abrogated  by  the  statute  of 
10  Edw.  VII.  He  referred  to  McMaster  v.  Radford,  supra,  and  to 
Safford  &  Wheeler's  P.C.  Practice,  ed.  of  1901,  pp.  134,  207. 
The  expression  "to  be  made"  has  not  the  effect  contended  for  by 
the  appellant. 

Arnoldi,  in  reply,  argued  that  the  whole  matter  of  security 
had  been  put  on  a  new  footing  by  the  statute  of  1910. 

February  14.  Boyd,  C.:— The  defendant  has  paid  $2,000 
into  Court,  and  the  same  has  been  allowed  as  good  and  sufficient 
security  on  his  appeal  to  the  Privy  Council,  and  an  order  has 
been  made  allowing  his  appeal  to  that  final  Court  (15th  No- 
vember, 1911). 

The  practice  respecting  appeals  to  the  Privy  Council  is  to  be 
found  in  10  Edw.  VII.  ch.  24;  and  former  Acts  are  therein  repealed 
as  from  the  7th  March,  1910.  Section  4  of  that  Act  declares  that, 
upon  the  perfecting  of  such  security  (the  security  in  amount 
herein  given),  execution  shall  be  stayed  in  the  original  cause. 
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unless  otherwise  ordered.    Without  special  order,  the  plaintiff         ^'^' 

has  undertaken  to  issue  execution;   and,  upon  that  process  being         

moved  against,  Mr.  Justice  Clute  has  afltaned  its  regularity,  and      Stavert 
an  appeal  is  now  (by  leave  of  Mr.  Justice  Britton)  taken  from     Ca3£pbkll 
his  order  to  the  Divisional  Court. 

Mr.  Justice  Clute  bases  his  judgment  on  the  terms  of  Con.  Rule 
832,  declaring  that  in  appeals  to  the  Privy  Council  execution 
shall  not  be  stayed,  if  the  judgment  appealed  from  directs  the 
payment  of  money,  until  security  is  given  for  such  amount.  If 
this  Rule  is  in  force,  his  judgment  is  right;  otherwise,  not  so.  It 
appears  to  me  that  this  Rule  is  not  in  force,  by  virtue  of  the  recent 
legislation,  but  to  make  this  plain  needs  a  good  deal  of  intricate 
examination  of  what  has  been,  and  how  it  has  been,  superseded. 

The  development  of  the  practice  is  to  be  regarded.  In  R.S.O. 
1877,  ch.  38,  as  to  appeals  to  the  Privy  Council,  it  was  prescribed, 
by  sec.  51,  that,  upon  the  perfecting  of  security  for  $2,000,  in 
respect  of  costs  and  damages,  the  execution  should  be  stayed. 
But  the  next  section,  52,  declared  that  the  provisions  of  the  27th 
section  of  the  Act,  a^  to  appeals  to  the  Court  of  Appeal,  was  to 
apply  to  Privy  Council  appeals,  whereby  execution  was  not 
to  be  stayed  when  the  judgment  directed  the  payment  of  money, 
till  further  security  for  that  was  given.  On  the  revision  ten  years 
later,  R.S.O.  1887,  ch.  41,  a  separate  Act,  embodied  the  legislation 
as  to  appeals  to  the  Privy  Council;  and,  by  sec.  3,  upon  perfecting 
security  to  the  extent  of  $2,000,  execution  was  to  be  stayed. 
By  sec.  4,  the  practice  applicable  to  staying  execution  upon  appeals 
to  the  Court  of  Appeal  shall  apply  to  appeals  to  the  Privy  Council. 
To  ascertain  that  practice  resort  had  to  be  made  to  the  Rules 
passed  by  the  Judges,  of  which  No.  804  contained  provision  for 
special  secimty  in  case  of  judgments  directing  the  payment  of 
money:  McMdster  v.  Radford,  16  P.R.  20,  23.  The  provisions 
of  the  statute  as  to  appeals  to  the  Court  of  Appeal  were  taken  out 
of  the  statute  and  reappear  as  Rules  of  Court:  see  Holmested  and 
Langton,  ed.  of  1890,  p.  670  (see  51  Vict.  ch.  2,  sec.  4). 

So  the  provisions  as  to  Privy  Council  appeals  were  referred  to 
in  the  Rules  of  1888,  and  it  was  provided  that  security  should  be 
for  $2,000,  and  that  any  application  to  the  Court  of  Appeal  to 
stay  proceedings  shall  be  made  in  like  manner  and  be  upon  the  like 
terms  as  to  security  as  is  provided  in  like  cases  upon  appeals  to 
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^•C-        the  Court  of  Appeal:   Con.  Rule  855.    It  is  the  union  of  these 

1912 

two  Rules,  which  appear  combined  as  the  present  Rule  832,  which 

Stavebt     regulated  the  practice  up  to  the  7th  March,  1910.    The  last  case 

17. 

Campbeli*    on  this  point,  which  shews  the  then  practice,  is  Sharpe  v.  White 
^^0^       (1910),  20  O.L.R.  575,  which  was  argued  in  the  Divisional  Court 
on  the  31st  January,  1910. 

The  Rules  of  1897  provide  that  in  cases  of  appeal  to  the  highest 
Court  in  Ontario  security  need  not  be  given  (apart  from  special 
application)  for  the  amount  directed  to  be  paid  by  the  judgment 
in  order  to  secure  a  stay  of  execution:  Rule  827;  and  Rule  832 
varies  that  policy  as  to  an  appeal  to  the  highest  Court  of  the  Em- 
pire. 

That  was  the  state  of  the  law  under  R.S.O.  1897,  ch.  48,  sec, 
2,  3,  4.  Section  4  reads:  "Subject  to  Rules  to  be  made  by  the 
Judges  .  .  .  under  the  Judicature  Act,  the  practice  applicable 
to  staying  execution  upon  appeals  to  the  Court  of  Appeal  in  force 
prior  to  16th  April,  1895,  shall  apply  to  an  appeal  to  Her  Majesty 
in  Her  Privy  Council."  (See  62  Vict  (1)  ch.  2,  sec.  1.)  This 
was  ah  expansion  of  what  is  found  in  R.S.O.  1887,  ch.  41,  sec.  4, 
which  is  quoted  as  its  original. 

A  note  as  to  chronology:  R.S.O.  ch.  48  (1897),  referring  to 
Rules  to  be  made  by  the  Judges,  was  prepared  in  draft  soon 
after,  if  not  before,  the  13th  April,  1897,  the  date  of  passing  the 
Act  60  Vict.  ch.  3,  giving  effect  to  the  Revised  Statutes  of  1897, 
which  were  to  be  completed  at  an  early  date  (see  preamble). 
This  body  of  Revised  Statutes  was,  by  proclamation,  declared  to 
come  into  effect  on  the  31st  December,  1897  (see  R.S.O.  1897, 
p.  xxi.)  The  Rules  referred  to  in  sec.  4  of  ch.  48  were  made  by 
the  Judges  under  58  Vict.  ch.  13,  sec.  42,  and  were  approved  and 
to  go  into  effect  on  the  1st  September,  1897  (see  Rule  1  and  title 
page  of  Con.  Rules  1897),  and  were  completed  on  the  23rd  July, 
1897  (see  ib.,  p.  x.) 

Prior  to  the  making  of  these  Rules,  the  practice  as  to  these 
appeals  was  under  the  Con.  Rules  of  1888,  which  were  in  force 
on  the  16th  April,  1895,  but  were  superseded  by  the  new  body  of 
Rules  consolidated  as  of  1897.  No  such  action  as  to  the  making 
of  Rules  has  taken  place  under  or  in  contemplation  of  the  passing 
of  the  Act  10  Edw.  VII.  ch.  24. 

As  I  have  said,  this  statute  of  1897  is  repealed;  and  the  section 
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now  in  force  when  this  security  was  given,  reads:    "Subject  to        ^•^• 

Rules  to  be  made  by  the  Judges  of  the  Supreme  Court,  the  practice         

applicable  to  staying  executions  upon  appeals  to  the  Court  of      Stavkbt 
Appeal  shall  apply  to  an  appeal  to  His  Majesty  in  His  Privy     Cakpbell 
Council."    That  is  to  say,  by  the  express  enactment  now  in  force       b^^q, 
the  practice  applicable  to  staying  executions  in  appeals  to  the 
Court  of  Appeal  shall  apply  to  appeals  to  the  Privy  Council — 
which  is,  that  no  security  for  the  amount  directed  to  be  paid  by 
the  judgments  is   required — subject  to  rules  (i.e.  of  a  contrary 
effect)  to  be  made  by  the  Judges.    None  such  have  been  made: 
the  Act  contemplates  and  provides  for  future  rules  "to  be  made," 
and  one  must  find  some  declaration  of  practice  in  such  rules  con- 
trary to  and  equally  explicit  with  the  statutory  declaration  that 
execution  shall  be  stayed  when  security  for  the  $2,000  has  been 
given.    This  is  a  new  statute,  which,  in  my  opinion,  cannot  be 
varied  in  its  meaning  by  omitting  some  of  the  words  and  reading 
"to  be  made"  as  if  synonymous  with  "already  made." 

For  this  reason,  I  cannot  agree  with  the  order  of  my  brother 
Clute,  which  should,  I  think,  be  set  aside,  with  costs  in  any  event 
to  the  defendants. 

Latchford,  J.: — I  agree  in  the  result. 

MiDDLETON,  J.: — ^When  the  Court  of  Error  and  Appeal  was 
established,  the  statute  (12  Vict.  ch.  63)  contained  provisions  . 
relating  to  appeals  to  Her  Majesty  in  Her  Privy  Council;  and 
sec.  46  provided  for  giving  security  for  the  costs  of  appeal,  and  that 
"upon  the  perfecting  such  security,  execution  shall  be  stayed  in 
the  original  cause:  provided  always,  that  the  provisions  of  the 
first,  second,  third,  fourth  and  fifth  provisoes  in  the  fortieth 
clause  of  this  Act  contained,  shall  be  in  force  and  apply  to  the 
appeal  hereby  granted,  and  the  completion  of  the  security  hereby 
required  shall  not  have  the  effect  of  staying  execution  in  the 
original  cause,  in  the  different  cases  excepted  out  of  the  said 
fortieth  clause,  unless  the  provisions  in  the  said  provisoes  contained 
shall  have  been  complied  with." 

Section  40  relates  to  the  stay  of  execution  on  an  appeal  to  the 
Court  of  Error  and  Appeal.  The  first  of  the  provisoes  is,  that 
the  perfecting  of  security  for  the  future  costs  shall  not  operate  as  a 
stay  of  execution  unless  additional  security  is  given  for  the  amount 
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ordered  to  be  paid.  The  practice  upon  the  appeal  to  the  Privy 
Council  remained  upon  this  footing  until  after  the  Judicature  Act, 

In  the  revision  of  1877,  the  statute  had  been  changed  in  form^ 
but  not  in  substance.  The  general  provision  for  a  stay  of  execu- 
tion upon  giving  security  for  costs  was  placed  in  a  separate  section, 
51,  and  the  proviso  requiring  security  for  the  debt  when  money 
was  ordered  to  be  paid,  was  embodied  in  sec.  52. 

In  1887,  the  language  of  the  statute  was  changed.  By  R.S.O* 
ch.  41,  sec.  3,  the  general  provision  that  "upon  the  perfecting  of 
such  security"  (i.e.,  the  security  for  the  costs  of  the  appeal) 
"execution  in  the  original  cause  shall  be  stayed,"  was  continued. 
Section  4  provided:  "The  practice  applicable  to  staying  execution 
upon  appeals  to  the  Court  of  Appeal  shall  apply  to  an  appeal  to 
Her  Majesty  in  Her  Privy  Council."  It  was  assumed  in  general 
practice  that  this  made  no  change  in  the  law,  and  that  sec.  4  had 
the  effect  of  retaining  the  old  proviso  as  an  exception  to  the 
general  words  of  sec.  3.  The  proviso  itself  was  removed  from  the 
statute,  and  became  Con.  Rule  804  of  the  revision  of  1888. 

In  1895,  the  experiment  was  tried  of  providing  for  one  appeal 
and  one  appeal  only,  and  giving  the  dissatisfied  litigant  the  right 
to  go  either  to  a  Divisional  Court  or  the  Court  of  Appeal,  and 
as  part  of  the  scheme  all  security  on  an  appeal  to  the  Court  of 
Appeal  was  abolished  (58  Vict.  ch.  12,  sec.  77),  unless  specially 
ordered. 

This  system  was  found  to  be  unsatisfactory;  and  in  the  re- 
vision of  1897  provision  was  made  for  security  for  costs  on  all 
appeals  to  the  Court  of  Appeal;  but,  on  this  being  given,  execution 
for  a  money  demand  is  stayed  (Con.  Rule  827). 

By  the  statute  relating  to  Privy  Council  appeals,  R.S.O.  1897, 
ch.  48,  sec  3  remains  unchanged,  and  sec.  4  assumes  this  form: 
"Subject  to  rules  to  be  made  by  the  Judges  authorised  to  make 
rules  with  reference  to  the  High  Court  and  the  Court  of  Appeal 
under  the  Judicature  Act,  the  practice  applicable  to  staying  exe- 
cutions upon  appeals  to  the  Court  of  Appeal  in  force  prior  to  16th 
April,  1895,  shall  apply  to  an  appeal  to  Her  Majesty  in  Her  Privy 
Council."  This  statute  came  into  effect  on  the  31st  December, 
1897.  The  16th  April,  1895,  was  the  date  when  58  Vict.  ch.  12 
came  into  force. 

The  Con.  Rules  of  1897  were  not  Rules  made  by  the  Judges, 
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but  were  Rules  framed  by  a  special  commission  appointed  under         ^-  ^• 

58  Vict.  ch.  13,  sec.  42;   and,  by  59  Vict.  ch.  18,  sec.  15,  these         

Rules  are  given  statutory  effect.  Stavkbt 

These  Con.  Rules  came  into  effect  on  the  1st  September,  Camfbbll 
1897,  four  months  before  the  revised  statutes.  In  them  a  separate 
provision  was  made  with  reference  to  Privy  Council  appeals,  and 
the  Court  of  Appeal  practice  before  1895  was  continued  in  Con, 
Rule  832  as  applicable  to  Privy  Council  appeals,  so  that  there  was 
no  conflict  between  the  statute  and  the  Rules,  and  the  words 
"practice  applicable  to  staying  execution"  received  a  statutory 
interpretation  by  Con.  Rule  832. 

No  rules  were  ever  made  by  the  Judges  under  the  statute. 

By  the  statute  of  1910  (10  Edw.  VII.  ch.  24)  a  change  is  made. 
Section  3  is  modified.  Execution  is,  upon  the  perfecting  of  secur- 
ity, to  be  stayed,  "imless  otherwise  ordered."  Section  4  is  also 
changed:  it  becomes  (as  sec.  5) :  "Subject  to  rules  to  be  made  by 
the  Judges  of  the  Supreme  Court,  the  practice  applicable  to  staying 
executions  upon  appeals  to  the  Court  of  Appeal  shall  apply  to 
an  appeal  to  His  Majesty  in  His  Privy  Council."  The  Judges 
having  made  no  rules,  this  statute  is  a  clear  provision  that  the 
present  practice  relating  to  the  stay  of  execution  on  an  appeal 
to  the  Court  of  Appeal  shall  govern,  and  not  the  old  practice  prior 
to  1895,  referred  to  in  the  revision  of  1897,  and  embalmed  in  Con. 
Rule  832. 

It  may  be  that  the  Judges  have  no  power  to  cut  down  or  modify 
the  general  provision,  that,  subject  to  such  order  as  in  the  par- 
ticular case  may  be  deemed  just,  execution  is  to  be  stayed,  and  that 
no  such  general  provision  as  Con.  Rule  832  {d)  would  be  valid. 
We  are  not  now  called  on  to  interpret  the  expression  "practice 
applicable  to  staying  executions,"  as  found  in  the  Act  of  1910. 
It  may  be  found  that  it  falls  short  of  making  Con.  Rule  827  apply 
to  Privy  Council  appeals. 

The  appeal  should  be  allowed,  and  the  execution  should  be 
set  aside  with  costs  to  the  defendant  in  any  event  of  the  appeal. 

Appeal  allowed, 
[By  a  statute  of  1912,  the  old  practice  has  been  restored.] 
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C.  A.  [I^  THE  COURT  OF  APPEAL.] 

1911 


May  25. 


SiVEN  y.  Temiskaming  Mining  Co. 


Mines  and  Minerals— Injury  to  Miner  by  Fall  of  Rock — Mining  Act  of 
1012  Oniario,  sec.   164,  rule  17 — Neglect   to  Provide  "Suitable  Pentice"^ 

Covering  of  Shaft  —  Trap-door  Left  Open  —  Negligence  —  Statutory 

Feb.  15.  Liability  of  Owners  of  Mine — Master  and  Servant — Findings  of  Jury, 

The  plaintiff,  a  miner,  was  injured  by  a  rock  falling  down  the  shaft  of  a 
mine  in  which  he  was  working  for  the  defendants.  The  rock  came 
through  a  man-hole  situated  above  the  mouth  of  the  shaft,  where  men 
were  engaged  in  "stoping,"  i.e.,  making  an  overhead  excavation  in  the 
roof  of  the  300-foot  level,  below  which  was  the  shaft  or  winze  in  which 
the  plaintiff  was  working.  There  was  a  trap-door  over  the  mouth  of 
the  shaft  or  winze  in  which  the  plaintiff  was,  and  this  was  open  at  the 
time  of  the  accident.  Before  proceeding  with  the  etoping,  K..  the  work- 
man in  charge,  sent  his  helper  (C.)  to  see  that  the  trap-door  was 
closed,  and  C.  called  back  that  "everything  was  all  right,"  upon  which 
the  stoping  proceeded.  K.  said  that  it  was  C.'s  duty,  not  only  to  see 
that  the  trap-door  was  closed,  but  to  see  that  it  ronained  closed 
while  the  stoping  was  going  on.  The  trap-door,  however,  was  left  open; 
if  it  had  not  been  the  plaintiff  could  not  have  been  injured  as  he  was. 
In  an  action  at  common  law  and  under  the  Mining  Act  of  Ontario  to 
recover  damages  for  the  plaintiff's  injuries,  the  jury  found,  in  answer 
to  questions:  (1)  that  the  plaintiff's  injuries  were  caused  by  the  negli- 
gence of  the  defendants;  (2)  "in  not  providing  proper  pentice  over  the 
man-hole  into  the  stope."  They  also  answered  "yes"  to  question  3,  "Did 
the  defendants  fail  to  provide  a  suitable  pentice  for  the  protection  of  work- 
men in  the  shaft  in  which  the  plaintiff  was  injured  (as  required  by  sub- 
sec.  17  of  sec.  164  of  the  Mining  Act  of  Ontario)  ?"  They  also  negatived 
negligence  or  contributory  negligence  on  the  part  of  the  plaintiff: — 

Held  (Mebedith.  J. A.,  dissenting),  that  the  plaintiff  had  established  a 
good  cause  of  action  against  the  defendants  for  a  breach  of  rule  17  of 
sec.  164;  that  there  was  reasonable  evidence  to  support  the  findings  of 
the  jury;  and  that  the  findings  were  sufficient  to  warrant  a  judgment 
in  the  plaintiff^s  favour. 

Judgment  of  Falconbbidge,  €J^.K.B.,  affirmed. 

Per  Gabbow,  J. A. : — The  trap-door,  if  kept  shut,  would  have  been  a  "suit- 
able pentice,"  in  the  language  of  nile  17,  but  when  open  was  no  pentice 
at  all;  and  for  the  failure  to  keep  it  shut  the  defendants,  and  not  the 
plaintiff,  should  suffer;  the  defence  of  common  employment  having  no 
application  in  the  case  of  a  breach  of  a  statutory  duty. 

Per  Mebedith,  J. A.: — A  "suitable  pentice"  is  merely  a  suitable  covering 
to  save  those  below  from  things  falling  from  above.  The  covering  of  the 
shaft  was  a  perfect  safeguard  when  the  trap-door  was  closed;  the  trap- 
door was  necessary  for  the  working  of  the  mine.  The  negligence  of  C.  in 
reporting  to  K.  that  the  door  was  closed  was  the  direct  and  immediate 
cause  of  the  plaintiff's  injury;  and  the  action  should  have  been  brought 
against  C,  or  against  the  defendants  under  the  Workmen's  Compensa- 
tion for  Injuries  Act. 

Action  by  a  miner  to  recover  damages  for  injuries  sustained 
by  him  by  reason  of  the  falling  of  a  large  rock  from  the  third 
level  in  the  defendants'  mine  down  the  shaft  or  winze  upon  the 
plaintiff's  left  hand.  It  was  alleged  by  the  plaintiff  that  the 
injury  was  caused  by  a  defective  condition  of  the  defendants' 


Digitized  by  VjOOQIC 


XXV.]  ONTARIO  LAW  REPORTS.  525 

works,  and  in  particular  by  their  not  sufficiently  protecting  the         ^•^• 

head  of  the  shaft  or  wince  from  loose  and  falling  rock,  as  required         

by  the  Mining  Act  of  Ontario,  1908,  sec.  164,  rules  17  and  31.*  SnrBN 

April  3  and  4,  1911.    The  action  was  tried  before  Falcon-    Tbiuskam- 

ING 

BRIDGE,  C.J.K.B.,  and  a  jury,  at  North  Bay.  Mining  Co. 

The  questions  left  to  the  jury  and  their  answers  were  as 
follows: — 

1.  Were  the  plaintiflF's  injuries  caused  by  the  negligence  of 
the  defendants?    A.  Yes. 

2.  If  so,  what  was  their  negligence?  A.  In  not  providing 
proper  pentice  over  the  man-hole  into  the  stope. 

3.  Did  the  defendants  fail  to  provide  a  suitable  pentice  for 
the  protection  of  workmen  in  the  shaft  in  which  the  plaintiff 
was  injured  (as  required  by  sub-sec.  17  of  sec.  164  of  the  Mining 
Act  of  Ontario)?    A.  Yes. 

4.  Did  the  defendants  fail  to  comply  with  sub-sec.  31  of 
sec.  164,  by  examining  the  working  shaft,  level,  and  stope,  in 
order  to  ascertain  that  they  were  in  a  safe  and  efficient  working 
condition?  A.  We  are  of  opinion  that  the  shift  boss  or  other 
officer  going  through  the  mine  in  the  ordinary  discharge  of  his 
duties  does  not  fulfill  the  requirements  of  this  sub-section.  There 
has  been  no  evidence  produced  to  shew  that  systematic  examina- 
tion of  the  work  was  carried  out. 

5.  Was  the  plaintiff  guilty  of  negligence  which  caused  the 
accident  or  which  so  contributed  to  it  that  but  for  his  negligence 
the  accident  would  not  have  happened?    A.  No. 

6.  If  you  answer  "Yes"  to  the  last  question,  wherein  did 
his  negligence  consist?    (No  answer.) 

7.  At  what  sum  do  you  assess  the  damages  in  case  the  plain- 
tiff should  be  entitled  to  recover?    A.  $2,500. 

'Section  164  of  the  Act  (8  Edw.  VII.  ch.  21) :  The  following  general 
rules  shaU  so  far  as  may  be  reasonably  practicable  be  observed  in  every 
mine:  •  •  •  •  • 

17.  Where  a  shaft  is  being  sunk  below  levels  in  which  work  is  going 
on,  a  suitable  pentice  shall  be  provided  for  protection  of  the  workmen  in 
the  shaft.  •  •  •  •  • 

31.  The  Manager  or  Captain  or  other  competent  officer  of  every  mine 
shall  examine  at  least  once  every  day  all  working  shafts,  levels,  stopes, 
tunnels,  drifts,  cross-cuts,  raises,  signal  apparatus,  pulleys  and  timbering 
in  order  to  ascertain  that  they  are  in  a  safe  and  efficient  working  condi- 
tion, and  he  shall  inspect  and  scale,  or  cause  to  be  inspected  and  scaled, 
the  walls  and  roofs  of  all  stopes  or  other  working  places  at  least  once 
every  week. 
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^-^'  A.  G.  Slaght  and  G.  T.  Ware,  for  the  plaintiff,  moved  for  judg- 

ment  in  his  favour  on  the  findings  of  the  jury. 

SivEN  M.  K.  Cowan,  K.C.,  and  G.  H.  Sedgewick,  for  the  defendants, 

Tbmiskam-  renewed  a  motion  for  a  nonsuit  made  at  an  earlier  stage. 

MismQ  Co.        ^P"^  ^^  ^^  ^*y  ^'  ^^^^'    Written  arguments  were  sub- 
mitted by  counsel. 

May  25,  1911.  Falconbridge,  C.J.: — The  plaintiff  proved, 
and  the  jury  found  failure  by  the  defendants  to  comply  with 
rules  17  and  31  of  sec.  164  of  the  Mining  Act  of  Ontario. 

I  do  not  consider  myself  bound  to  accept  the  defendants' 
definition  of  a  "pentice"  as  a  covering  erected  within  the  shaft 
itself  er  at  its  mouth. 

To  the  quotations  in  the  defendants'  argument  I  add: — 
"Sleep  shall  neither  night  nor  day 
Hang  upon  his  pent-house  lid." 

(Macbeth,  Act  I.,  sc.  iii.) 
"Pent-house  lid,"  i.e.,  eye-lid — a  projection  or  lean-to  attached 
to  the  wall  of  the  face. 

Judgment  for  the  plaintiff  for  $2,500  and  costs. 

The  defendants,  by  leave,  appealed  directly  to  the  Court  of 
Appeal  from  the  judgment  of  Falconbridge,  C.J.K.B. 

November  17,  1911.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

H.  E,  Rose,  K.C.,  and  G.  H,  Sedgewick,  for  the  defendants, 
argued  that,  if  there  was  any  negligence  that  caused  the  acci- 
dent, other  than  that  of  the  plaintiff  hinself,  it  was  the  negli- 
gence of  Crabbe,  who  was  the  plaintiff's  fellow-servant;  and,  as 
the  action  could  not  succeed  under  the  Workmen's  Compensation 
for  Injuries  Act,  it  must  fail  altogether.  It  was  alleged  on  the 
part  of  the  plaintiff  that  the  defendants  had  been  guilty  of  a 
breach  of  the  duty  imposed  upon  them  by  rule  17  of  sec.  164 
of  the  Mining  Act  of  Ontario  in  failing  to  provide  "a  suitable 
pentice"  for  the  protection  of  the  workmen  in  the  shaft.  There 
is  no  evidence  shewing  that  the  defendants  failed  to  comply 
with  the  provisions  of  rule  17,  and  the  finditig  of  the  jury  in 
answer  to  the  questions  submitted  to  them  is,  in  effect,  that 
the  negligence  causing  the  accident  was  the  omission  of  the 
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defendants  to  provide  a  proper  pentice  over  the  man-hole  into         ^•-^• 

the  stope,  where  there  is  no  statutory  requirement,  nor  obliga-         

tion  at  common  law,  that  such  a  pentice  should  be  provided.  Sivbn 

A,  G.  Slaght,  for  the  plaintiff,  argued  that,  from  the  condi-  Temiskam- 
tion  of  the  works,  the  defendants  were  bound  to  take  extra-  j^j^^^q  q^ 
ordinary  precautions  to  ensure  the  safety  of  their  employees, 
and  the  evidence  shewed  that  it  was  quite  possible  for  them 
to  have  taken  such  precautions.  The  defendants,  as  found  by 
the  jury,  had  failed  to  perform  the  statutory  duties  cast  upon 
them  by  rules  17  and  31  of  sec.  164  of  the  Mining  Act  of  Ontario, 
and  they  had  also  failed  to  discharge  the  obligation  cast  upon 
them  at  conmion  law  to  adopt  a  reasonably  safe  system  for  the 
protection  of  their  workmen:  Myers  v.  SauU  Ste,  Marie  Pulp 
and  Paper  Co.  (1902),  .3  O.L.R.  600,  affirmed,  sub  nam,  SauU 
Ste.  Marie  Pulp  and  Paper  Co.  v.  Myers  (1902),  33  S.C.R.  23. 

Rosey  in  reply,  argued  that,  if  no  breach  of  statutory  duty 
was  shewn  on  the  part  of  the  defendants,  the  plaintiff's  case  fell 
to  the  ground. 

February  15.  Garrow,  J. A.: — The  statement  of  claim 
alleges  that  the  plaintiff,  while  in  the  employment  of  the  de- 
fendants as  a  miner,  on  the  13th  January,  1910,  was  engaged  in 
running  a  drill  at  the  bottom  of  a  shaft  or  winze  from  the  third 
level  in  the  defendants'  mine,  when  a  piece  of  rock  from  the  third 
level  came  down  the  shaft  or  winze  upon  the  plaintiff  and  severely 
injured  him;  that  the  injury  was  caused  by  a  defective  condi- 
tion of  the  ways,  works,  etc.,  of  the  defendants'  mine,  whereby 
the  same  were  left  unprotected  or  insufficiently  protected;  that 
the  defendants  were  further  negligent  by  a  failure  to  have  the 
working  parts  of  the  mine  examined  by  a  competent  officer, 
and  in  not  ascertaining  that  they  were  in  a  safe  and  efficient 
working  condition,  and  in  not  keeping  loose  and  falling  rock  clear 
from  the  shaft  or  winze  in  which  the  plaintiff  was  employed, 
and  in  not  sufficiently  protecting  the  head  of  such  shaft  or  winze, 
as  required  by  sec.  164,  rules  17  and  31,  of  the  Mining  Act 
of  Ontario,  1908,  and  amendments  thereto.  And  the  plaintiff 
claimed  to  recover  under  the  common  law,  the  Mining  Act,  and 
the  Workmen's  Compensation  for  Injuries  Act. 

The  statement  of  defence  set  up,  as  to  the  claim  under  the 
common  law,  was  that  the  defendants  had  employed  competent 
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^'  ^        servants  and  supplied  them  with  proper  material  and  appliances 

for  the  proper  and  efficient  maintenance  and  management  of 

Si^N  the  defendants'  premises,  plant,  and  business,  and  that  the 
Tbmibkam-  negligence,  if  any,  was  that  of  a  fellownservant;  that  the  de- 
MiNM?G  Co.  f^i^dants'  system  of  carrying  on  their  business  was  the  best  and 
safest  which  they  had  been  able  to  discover  or  devise,  and  was 
not  such  as  to  be  liable  to  cause  or  contribute  to  the  plaintiflE's 
injury;  that  the  plaintiff  volimtarily  assumed  the  risk;  that  the 
defendants  had  not  been  negligent,  and  that  the  plaintiff  was 
guilty  of  contributory  negligence;  as  to  the  claim  under  the 
Workmen's  Compensation  for  Injuries  Act,  that  no  notice  of 
the  claim  had  been  given  within  the  time  specified  in  the  Act, 
nor  had  the  action  been  brought  within  the  period  in  that  behalf 
therein  prescribed.  And,  generally,  the. defendants  denied  that 
they  had  been  negligent  or  had  neglected  any  duty  owing  to  the 
plaintiff. 

Several  witnesses  were  examined  on  both  sides,  and  from  the 
testimony  so  adduced  the  essential  facts  appear  to  be  as  follows. 
The  plaintiff  was  severely  injured  and  disabled  by  a  piece  of  rock 
falling  down  the  shaft  in  which  he  was  working,  through  no  fault 
of  his.  This  rock  came  through  a  man-hole  situated  above  the 
mouth  of  the  shaft,  where  men  were  engaged  in  what  is  called 
"stoping."  The  stope  is  an  overhead  excavation,  which  was 
being  made  in  the  roof  of  the  300-foot  level,  below  which  was 
the  shaft  or  winze  in  which  the  plaintiff  was  working.  The  entry 
into  the  stope  wa^  made  through  this  man-hole,  which  was  reached 
by  a  ladder  resting  on  the  floor  of  the  level,  near  the  mouth  of 
the  lower  shaft  or  winze,  in  which  the  plaintiff  was  working. 
There  was,  at  the  time,  a  trap-door  or  covering  over  the  mouth 
of  the  shaft  or  winze  in  which  the  plaintiff  was,  but  which,  un- 
fortunately, was  open  at  the  time  of  the  accident.  If  it  had 
been  closed,  the  injury  to  the  plaintiff  would  not  have  occurred. 
This  trap-door  could  not  be  and  was  not  intended  to  be  kept 
closed  all  the  time.  It  had  to  be  opened  from  time  to  time  to 
permit  men  to  pass  up  and  down  with  the  drills  which  the  plain- 
tiff was  using,  and  it  was  open  at  the  time,  so  the  plaintiff  said, 
to  let  the  drill  bucket  down. 

Before  proceeding  with  the  stoping,  Kelly,  the  workman  in 
charge,  sent  his  helper  (Crabbe)  to  see  that  this  trap-door  was 
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closed,  and  Crabbe  called  back  that  "everything  was  all  right,"         ^-^ 
upon  which  the  stoping  proceeded.  

Kelly  was  examined  as  a  witness,  but  Crabbe  was  not.    It       Sivbn 
was  Crabbe's  duty,  so  Kelly  said,  not  only  to  see  that  this  trap-    TBmsKAM- 
door  was  closed,  but  to  remain  near  and  see  that  it  remained  i^j^^q  q^ 
closed  while  the  stoping  operation  was  going  on.    That  he  did 
not  do  so  is  made  evident  by  the  undisputed  fact  that  it  was 
open,  or  the  plaintiff  would  not  have  been  injured  in  the  manner 
in  which  no  one  disputes  he  was. 

The  learned  Chief  Justice  left  the  case  to  the  jury,  in  a  very 
full  and  careful  charge,  to  which  no  substantial  objection  was 
taken,  and  the  jury  answered  the  questions  submitted  as  follows: — 

(The  learned  Judge  then  set  out  the  questions  and  answers 
as  above.) 

It  was  conceded  that  the  action  could  not  be  maintained 
under  the  Workmen's  Compensation  for  Injuries  Act,  because 
it  had  not  been  commenced  in  time. 

And  the  defendants  contend  that  there  was  no  evidence 
proper  for  the  jury  of  negligence  at  conmion  law,  or  of  a  breach 
of  duty  under  the  provisions  of  the  Mining  Act,  sufficient  to 
entitle  the  plaintiff  to  maintain  the  action. 

In  my  opinion,  the  plaintiff  established  a  good  cause  of  action 
against  the  defendants  for  a  breach  of  rule  17  of  sec.  164  of  the 
Mining  Act  of  Ontario,  8  Edw.  VII.  ch.  21,  which  provides  that 
'Vhere  a  shaft  is  being  sunk  below  levels  in  which  work  is  going 
on,  a  suitable  pentice  shall  be  provided  for  protection  ot  the 
workmen  in  the  shaft."  The  shaft  in  which  the  plaintiff  was, 
was  being  sunk  below  a  level  in  which  work  was  going  on.  The 
circumstances,  therefore,  called  upon  the  defendants  to  supply 
a  "suitable  pentice."  The  duty  itself  is  too  clearly  expressed  to 
admit  of  argument  against  it.  The  only  real  question  is,  there- 
fore: Did  the  evidence  shew  that  it  had  been  reasonably  per- 
formed? The  jury  by  their  third  answer  find  generally  that  it 
was  not.  This  finding,  however,  the  defendants  contend,  must 
be  interpreted  by  the  second  answer,  and,  so  interpreted,  means 
the  placing  of  the  pentice  over  the  man-hole,  which  they  say  is 
an  unreasonable  and  in  fact  impossible  position  in  which  to  place 
it.  I  do  not  accede  to  either  view,  that  is,  that  such  an  inter- 
pretation is  compulsory,  or  that  it  would  have  been  impossible 
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^'^        so  to  place  a  pentice  at  the  man-hole  as  to  have  prevented  rock 

1912 

from  falling  into  the  shaft  where  the. plaintiff  was,  although  it 

SivEN  may  be  conceded  that  to  do  so  would,  to  some  extent,  have 
Temiskam-  lessened  the  convenience  of  the  man-hole,  and  would,  of  course, 
Mining  Co.  ^^^^  involved  the  expenditure  of  money.  The  statutory  duty, 
however,  takes  no  account  of  inconvenience,  or  even  expense, 
but  is  quite  absolute  in  its  terms.  And  the  defendants  them- 
selves, in  effect,  so  regarded  it;  for,  while  they  contest  the  pro- 
priety, and  even  the  possibility,  of  a  pentice  at  the  man-hole, 
they  claim  that  the  trap-door  over  the  shaft  itself  was  a  pentice, 
and  that,  having  supplied  it,  they  have  complied  with  the  statute. 
That  question  was,  upon  the  evidence  and  the  charge,  one  which 
the  jury  was  required  to  pass  upon.  The  question  itself  (No.  3) 
was,  as  the  learned  Chief  Justice  told  the  jury,  expressly  based 
upon  rule  17.  After  reading  the  rule  he  said:  ^'The  question 
follows  that  exact  language,  and  the  plaintiff  asks  you  to  say 
that  the  defendants  did  fail  to  provide  a  suitable  pentice.''  He 
then  described  the  meaning  of  the  term  *' pentice,"  and  wound 
up  his  remarks  upon.this  head  as  follows:  "Well,  the  defendants 
go  further  and  say  the  trap-door  was  a  pentice;  and,  if  the  trap- 
door had  been  closed,  as  it  ought  to  have  been,  that  was  sufficient 
protection  for  the  men  below.  There  is  the  argument  on  one 
side  and  the  other,  and  it  is  for  you  to  determine  upon  your  view 
of  the  case,  and  of  the  evidence,  whether  they  did  provide  a  suit- 
able pentice  for  the  protection  of  the  men  under  the  provisions 
of  the  Act." 

Our  duty,  as  I  understand  it,  is  to  sustain  the  judgment  if 
there  was  reasonable  evidence  to  support  the  findings,  if  the 
findings  themselves  are  reasonably  sufficient  to  determine  the 
issues  between  the  parties.  It  sometimes  happens  that  a  finding 
is  imperfact,  or  that  two  or  more  findings  are  inconsistent  or  even 
contradictory  of  each  other.  In  such  cases  the  remedy  is  usually 
a  new  trial — a  thing  to  be  avoided  unless  it  is  clearly  required 
in  the  interests  of  justice.  In  this  case,  having  regard  to  the 
whole  evidence,  the  charge,  and  the  findings,  I  am  quite  unable 
to  see  any  imperfection  or  inconsistency  which  requires  our  inter- 
ference. 

Nothing  that  I  see  requires  the  third  answer  to  be  confined 
as  the  defendants  contend.     On  the  contrary,  it  seems  to  cover, 
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or  at  least  to  be  sufficient  to  cover,  other  and  wider  ground  than        ^-^ 
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was  intended  by  the  second  answer,  and  is,  in  my  opinion,  upon         

the  evidence,  the  more  complete  and  satisfactory  answer  of  the        Sivbn 
two.    The  trap-door,  if  kept  shut,  would,  as  the  learned  Chief     Tbmiskam- 
Justice  seemed  to  think,  have  been  a  "suitable  pentice,"  in  the  min/ng  Co. 
language  of  the  Act,  but  when  open  was  no  pentice  at  all.    And     qJ^j  ^ 
for  the  failure  to  keep  it  shut  the  defendants,  and  not  the  plain- 
tiff, should  suffer;   the  defence  of  common  employment,  it  need 
scarcefy  be  said,  ha\dng  no  application  in  the  case  of  a  breach 
of  a  statutory  duty:  see  Groves  v.  Lord  Wimborne,  [1898]  2  Q.B. 
402;  SauU  Ste.  Marie  Pulp  and  Paper  Co.  v.  Myers,  33  S.C.R.  23. 

This  conclusion  makes  it  unnecessary  to  consider  the  effect 
of  the  answer  to  the  fourth  question. 

I  would  dismiss  the  appeal  with  costs. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 

Magee,  J.A.: — It  is  manifest  from  the  reading  of  sec.  164 
of  the  Mining  Act  that  the  danger  to  be  guarded  against  by  a 
suitable  pentice  over  a  shaft  is  not  that  from  the  fall  of  tools 
or  material  falling  from  within  the  shaft  itself,  but  from  the 
carrying  on  of  work  in  levels  above  the  shaft.  Therefore,  while 
perforce  it  must  be  adapted  to  the  confined  space,  it  should, 
above  all,  be  sufficient  for  protection  against  that  danger.  I 
see  nothing  to  say  of  what  particular  shape  or  how  close  to  the 
shaft  it  must  be,  but  it  must  be  sufficient;  and,  if  it  is  not,  the 
Act  has  not  been  complied  with,  A  covering  from  outside  danger, 
which  yet  would  allow  free  access  to  the  shaft  for  workmen  and 
for  hoisting  from  and  into  it,  might  readily  be  provided.  But 
the  very  object  of  the  Act  is,  that  there  shall  be  something  beside 
the  carefulness  of  workmen  which  shall  protect  those  who  can- 
not protect  themselves  in  the  space  below;!  and,  if  it  is  to  be 
effective  and  suitable,  it  should  be  in  operation  without  depen- 
dence on  carefulness,  and  should  only  be  out  of  operation  when 
interfered  with  improperly. 

Here  the  evidence  is,  that  in  the  ordinary  course  of  opera- 
tion the  trap-door  was  frequently^and  [necessarily  open,  and, 
while  open,  no  covering  over  it  or  protection  was  provided  against 
the  danger  from  the  operations  in  the  stope  overhead  near-by. 
That  was  left  to  the  carefulness  of  the  workmen  only,  and  the 
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improbability  of  that  happening  which  did  happen.  The  only 
wonder  to  me  is,  that  it  did  not  happen  before.  And,  so  far  as 
I  can  see,  a  few  short  sloping  boards  inside  the  stope,  in  front 
of  the  so-called  man-hole,  would  have  prevented  the  danger,  and 
yet  afforded  access  to  the  stope  behind  them.  That  was  the 
"work  going  on"  in  the  level  below  which  the  shaft  was  sunk, 
and  was  the  very  thing  from  which  there  was  most  danger  to  be 
apprehended;  and,  unless  danger  from  that  source  to  the  men 
in  the  shaft  was  guarded  against,  the  pentice  from  other  dangers 
was  ineffectual;  and>  if  it  had  been  guarded  against,  there  was 
practically  little  danger,  so  far  as  shewn,  from  other  sources. 
That,  I  think,  was  what  the  jury  had  in  mind  by  their  second 
finding — ^not  a  pentice  for  the  man-hole,  but  a  pentice  for  the 
shaft,  against  that  danger  from  the  man-hole.  In  that  finding 
they  were  well  warranted  by  the  evidence;  and  it  is  no  answer 
to  say,  that  the  foreman  or  some  one  else  sent  some  one  to  see 
at  the  last  moment  that  the  insuflScient  because  open  pentice 
was  made  sufficient  for  the  time  being  by  closing  it. 
I  would  dismiss  the  appeal. 


Meredith,  J.A.: — ^There  is  nothing  extraordinary  in  the 
words  "a  suitable  pentice."  A  suitable  pentice  is  merely  a 
suitable  covering  to  save  those  below  from  things  falling  from 
above;  protection 'from  many  more  things  than  that  which  in 
falling  from  the  west  stope  extraordinarily  found  its  way  from 
the  stope  through  the  small  "man-hole"  between  the  stope  and 
the  shaft,  and  then  through  the  small  opening  in  the  covering 
of  the  shaft,  called  the  trap-door,  which  happened  to  be  open 
at  the  very  moment  when  the  work,  which  loosened  the  rock 
which  caused  the  plaintiff's  injury,  was  begun;  open  through 
the  direct  neglect  of  the  plaintiff's  fellow-workmen  or  workman, 
in  regard  to  the  closing  of  the  trap-door.  The  workman  who 
did  the  work  which  loosened  the  stone  was  Kelly,  and  he,  before 
beginning  that  work,  directed  the  other  fellow-workman,  Crabbe, 
to  see  that  the  trap-door  was  closed;  Crabbe  negligently  reported 
to  Kelly  that  the  door  was  closed,  and  this  negligence  was  the 
direct  and  immediate  cause  of  the  plaintiff's  injury. 

The  course  of  the  stone  was,  as  I  have  said,  extraordinary: 
it  first  bounded  through  a  small  man-hole  space  in  a  protecting 
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structure  provided  at  the  place  where  the  mining  was  going  on;         C.A 

^and  then,  coming  down  to  the  pentice  over  the  shaft,  dodged         

again,  as  it  were,  through  the  small  man-hole  opening  in  that        Siven 
large  structure,  the  door  of  the  man-hole  happening,  at  the     Tbmiskam- 
moment,  to  have  been  very  negligently  left  open.    It  is  surely  mjj^q  co. 
extraordinary   that  at  both   places   it  should  find   and   pass 
through  the  very  small  opening  rather  than  fall  against  very 
large  protecting  surfaces. 

The  covering  of  the  shaft  which  I  have  mentioned  was  a 
perfect  safeguard  of  the  shaft  below  it,  when  the  trap-door  was 
closed.  A  trap-door  was.  obviously  necessary  for  the  working 
of  the  mine;  it  was  the  only  means  of  access  for  men  and  material 
to  the  shaft  below  it;  and,  of  course,  miners  below  are  in  danger 
from  anything  that  may  fall  down  upon  them,  whether  bucket, 
man,  tools,  or  materials,  as  much  as  rock  being  loosened. 

It  is  said  that  the  covering  was  not  a  pentice,  because  it  had 
a  trap-door  in  it;  but  how  can  that  be,  if,  as  is  the  fact  here,  a 
trap-door  was  necessary  for  the  working  of  the  mine? 

If  one  have  the  mistaken  notion  that  the  trap-door  was  the 
pentice,  it  is  very  easy  to  go  wrong.  The  trap-door  was  but  a 
necessary  opening  in  the  large  roof-like  structure  which  was 
the  pentice  of  the  shaft  in  question.  What  the  law  required 
was  a  covering  of  the  shaft  for  the  protection  of  the  men  work- 
ing in  it  against  anything  falling  down  upon  them.  What  the 
defendants  did  was  to  roof  the  shaft  over  completely  so  as  to 
form  a  complete  protection  of  that  character:  but  it  was  ab- 
solutely necessary  that  there  should  be  a  means  of  ingress  and 
egress  to  and  from  the  shaft,  if  men  were  to  work  in  it  and 
so  need  protection — if  it  were  not  to  be  abandoned:  so  what  else 
was  possible  and  practicable  other  than  the  man-hole;  and 
what  possible  better  ** reasonably  practicable''  method  of  pro- 
tecting it,  and  of  at  the  same  permitting  reasonable  use  of  the 
shaft,  than  a  trap-door — the  usual,  if  not  the  invariable,  ar- 
rangement? To  treat  the  trap-door  as  the  pentice  is  to  quite 
fail  to  grasp  the  situation — it  covered  but  an  absolutely  neces- 
sary small  opening  in  the  large  and  complete  pentice.  There- 
fore, not  only  did  the  defendants  provide  "  a  suitable  pentice," 
**so  far  as  was  reasonably  practicable,*'  but  they  provided  one 
upon  which  no  one's  ingenuity  has  yet  been  able  to  suggest  a 
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practicable  improvement.  To  say  that  a  pentice  is  not 
a  pentice  because  it  has  a  necessary  door  in  it  is  equal  to  saying 
that  a  house  is  not  safe  if  it  have  any  door  in  it,  because  some 
one  may  negligently  leave  the  door  open. 

I  would  allow  the  appeal  and  dismiss  the  action,  which  should 
have  been  brought  against  the  men  or  man  whose  negligence 
caused  the  injury,  or  the  defendants  under  the  Workmen's  Com- 
pensation for  Injuries  Act. 

Appeal  dismissed;  Meredith,  J.A.,  dissenting 
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[IN  THE  COURT  OF  APPEAL.] 

Kline  Brothers  &  Co.  v.  Dominion  Fire  Insurance  Co. 

Fire  Insurance — Removal  of  Goods  Insured — Assent  of  Insurers — Burden  of 
Proof — ''Binder** — Application  Form — Acceptance  hy  Initials  of  Clerk 
of  Former  Agents — Authority — Indorsement  of  Consent  after  Fire — 
Ratification. 

Goods  of  the  plaintiffs  insured  by  the  defendants  against  fire  were  re- 
moved from  the  building  in  which  they  were,  to  another  building.  The 
plaintiffs  sought  to  obtain  the  consent  of  the  defendants  to  the  change  of 
locality,  and  made  application  to  a  firm  of  insurance  agents  who  had 
been  but  had  ceased  to  be  the  agents  of  the  defendants,  upon  a  form 
called  a  ''binder,"  which  is,  in  effect,  an  application  for  insurance,  and, 
when  accepted  becomes  an  interim  receipt,  constituting  a  binding  con- 
tract of  insurance,  subject  to  the  conditions  of  the  policy  to  be  issued 
upon  it.  The  "binder"  was  presented  to  a  clerk  in  the  office  of  the 
defendants'  former  agents,  and  he,  without  inquiry  and  without  con- 
sulting any  one,  initialled  the  application,  and  gave  it  to  the  plaintiffs' 
agent,  placing  a  duplicate  "on  the  file"  in  his  masters'  office.  This  was 
on  the  14th  January,  1909.  The  defendants  had  no  notice  or  know- 
ledge of  the  removal  of  the  goods  until  some  time  in  the  following 
March,  when  the  policy  was  sent  to  them  by  the  plaintiffs  for  indorse- 
ment. On  the  19th  March,  the  goods  were  destroyed  by  fire;  and, 
shortly  after  that,  the  defendants'  secretary,  having  no  notice  or  know- 
ledge of  the  fire,  indorsed  upon  the  policy  a  formal  consent  (dating  it 
as  of  the  14th  January)  to  the  continuance  of  the  insurance  upon  the 
goods  in  the  building  to  which  they  had  been  removed: — 

Held,  affirming  the  judgment  of  Sutherland,  J.,  that  the  defendants 
were  not  liable  for  the  plaintiffs'  loss. 

Per  Gabbow,  J.A.: — The  "binder"  should  be  regarded  as  if,  when  it 
was  given,  the  agents  by  whose  clerk  it  was  initialled  were  still  the 
agents  of  the  defendants  and  had  themselves  given  it.  But  the  plain- 
tiff were  bound,  within  a  reasonable  time,  to  produce  the  policy  to  the 
defendants  for  the  purpose  of  having  the  further  formal  indorsement 
made.  In  doing  this  there  was  inexcusable  delay;  and,  through  no 
fault  of  the  defendants,  the  indorsement  was  not  made  in  time.  The 
consent  indorsed  after  the  fire  did  not  bind  the  defendants,  it  having 
'been  given  in  ignorance  that  a  fire  had  occurred.  The  fire  had  com- 
pletely altered  the  relation  of  the  parties,  and  had  fixed  their  respective 
rights  and  obligations  under  the  contract  as  it  then  stood.  That  the 
consent  was  antedated  was  of  no  consequence;  the  defendants  could 
not  be  assumed  to  have  intended  to  ratify  the  binder,  of  which  they 
then  knew  nothing. 
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Per  Meredith,  J.A.: — An  insurance  of  goods  in  one  building  or  locality 
is  not  an  insurance  of  them  in  another  building  or  locality ;  the  removal 
of  them  from  one  place  to  another  requires  that  whioh  is  tantamount 
to  a  new  contract  in  order  to  preserve  the  insurance.  Assuming  that 
the  plaintiffs  might  deal  with  the  former  agents  as  if  they  were  still 
agents  of  the  defendants,  it  could  not  justly  be  said  that,  before  the 
loss,  the  plaintiffs  had  obtained  a  binding  consent  of  the  defendants  to 
the  change  of  locality,  the  burden  of  proof  of  whioh  was  upon  the 
plaintiffs. 

AcnoN  upon  a  fire  insurance  policy. 

January  16,  1911.  The  action  was  tried  by  Sutherland.  J., 
without  a  jury,  at  Toronto. 

Leighton  McCarthy,  K.C.,  and  Frank  McCarthy ,  for  the  plain- 
tiffs. 

H,  CasselSy  K.C.,  and  R,  S,  Cassels,  K.C.,  for  the  defendants. 

March  18,  1911.  Sutherland,  J.: — The  plaintiffs,  a  com- 
pany incorporated  under  the  laws  of  Florida,  seek  in  this  action 
to  recover  from  the  defendants,  an  insurance  company  with  their 
head  office  at  the  city  of  Toronto,  the  sum  of  $2,000,  under  the 
tenns  of  a  policy  of  insurance  dated  the  1st  September,  1908, 
and  numbered  200345.  The  stock  of  merchandise  insured  con- 
sisted of  leaf  tobacco  and  other  materials  then  contained  in  a 
building  situated  on  the  south-east  corner  of  Love  and  Washing- 
ton streets,  in  the  city  of  Quincy,  Florida.  The  policy  was 
issued  in  the  city  of  New  York,  for  the  defendants,  by  a  firm 
of  insurance  agents  named  Dickson  &  Tweeddale,  who  had  some 
time  before,  under  a  verbal  arrangement  made  with  the  defen- 
dants, become  their  agents  there,  and  were  in  the  habit  of  filling 
out  and  issuing  the  policies.  They  had  been  supplied  with  a 
rubber  stamp  facsimile  of  the  name  of  the  president  of  the  de- 
fendant company,  Robert  F.  Massie,  for  use  as  required. 

In  the  month  of  October,  the  plaintiffs  had  applied  for  per- 
mission to  transfer  the  policy  so  as  to  cover  similar  property 
while  contained  in  another  building  owned  by  the  Owl  Com- 
mercial Company,  situated  east  of  and  in  the  suburbs  of  the  said 
city  of  Quincy.  The  course  of  procedure  pursued  on  that  occa- 
sion and  attempted  to  be  followed  on  the  occasion  in  question 
was  as  follows: — 

The  plaintiffs  applied  to  one  McFarlin,  an  insurance  agent 
at  Quincy,  and  he  in  turn  communicated  with  Ring  &  Co.,  a 
firm  of  insurance  underwriters  at  New  York,  who  had  in  the 
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first  instance  procured  the  issuance  of  the  policy  to  the  plain- 
tiflfs.  This  policy  was  sent  back  to  Ring  &  Co.  by  McFarlin, 
and  received  by  them  apparently  on  the  14th  October,  1908. 
Ring,  who  is  called,  says  that  he  probably  dictated  the  indorse- 
ment by  way  of  assignment. 

Retaining  the  policy  in  their  own  possession,  they  sent  the 
indorsement  by  one  of  their  employees,  called  by  one  of  the 
witnesses  a  "placer,"  to  Dickson  &  Tweeddale.  The  indorse- 
ment was  left  with  them,  so  as,  when  confirmed  by  the  defen- 
dant company,  to  be  handed  back  to  Ring  &  Co.,  to  be  attached 
to  the  policy. 

At  the  same  time  that  the  indorsement  was  left  with  Dickson 
&  Tweeddale,  what  is  known  as  a  "binder"  was  secured  from 
them;  and  the  one  in  connection  with  the  first  assignment  is 
said  to  be  similar  to  the  one  in  evidence  and  marked  as  exhibit  3. 
Such  documents  contain  a  dated  memorandum  of  the  proposed 
transfer,  the  number  of  the  policy,  and  the  name  of  the  com- 
pany, and  are  acknowledged  in  some  form  by  the  persons  re- 
ceiving the  indorsement  from  the  applicants  or  their  representa- 
tives. These  binders  are  temporary  documents,  to  be  held  by 
the  applicants,  apparently,  for  a  few  days  imtil  the  return  of  the 
policy,  vrith  the  signed  consent  of  the  company  to  the  indorse- 
ment agreeing  to  the  transfer,  and  being  intended,  in  the  mean- 
time, to  hold  the  transfer  as  binding.  » 

In  the  case  of  the  October,  1908,  transfer,  Dickson  &  Tweed- 
dale  apparently  used  the  rubber  stamp  already  mentioned,  as 
it  appears  at  the  foot  of  the  indorsement  as  follows,  "Robert 
F.  Massie,  Prest.;"  and  there  are  the  initials  "J.  B.  C."  appa- 
rently verif3dng  it,  and  said  to  be  the  initials  of  a  man  named 
Clark,  then  one  of  the  managing  imderwriters  of  the  New  York 
State  Department  and  in  the  service  of  the  firm  of  Dickson  & 
Tweeddale. 

This  indorsement  did  not  apparently  come  to  the  knowledge 
of  the  defendants  until  about  the  4th  December,  1908.  They 
did  not  then  question  it,  because,  though  the  notice  only  reached 
them  after  they  had  discontinued  Dickson  &  Tweeddale's 
authority,  they  recognised  that  that  firm  had  dealt  with  the 
matter  before  its  revocation. 

In  connection  with  the  said  first  assignment,  Ring  &  Co., 
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on  getting  the  company's  consent,  signed  in  that  way,  to  the 
indorsement,  attached  the  latter  to  the  policy,  and  returned 
both  to  McFarlin. 

The  defendants  say  that,  on  or  about  the  28th  November, 
1908,  the  business  relations  between  them  and  Dickson  &  Tweed- 
dale,  having  proved  imsatisfactory,  were  verbally  terminated  by 
their  president  and  manager,  Massie,  in  New  York.  The  accoimts 
were  settled  between  them,  and  he  took  away  the  stamp  at  that 
time.  He  says  that  never  after  that  had  Dickson  &  Tweeddale, 
or  any  one  in  their  employ,  authority  to  act  for  the  defendant 
company.  He  admits  that  nothing  was  done  in  the  way  of 
advertising  the  revocation  of  that  authority  or  to  give  notice 
to  people  who  had  dealt  with  the  defendants  through  Dickson 
&  Tweeddale,  that  it  had  been  terminated.  He  says  that  the 
arrangement,  being  a  verbal  one  in  the  first  instance,  was  ter- 
minated in  the  same  way  at  the  end. 

It  is  then  said  by  the  plaintiffs  that  shortly  before  the  14th 
January,  1909,  desiring  to  secure  a  retransfer  of  the  policy  so 
as  again  to  cover  similar  property  in  the  premises  where  the 
merchandise  originally  was,  viz.,  at  the  south-east  comer  of 
Love  and  Washington  streets,  they  took  the  same  course  as 
before.  They  applied  to  McFarlin,  and  he  to  Ring  &  Co.,  again 
sending  on  the  policy.  A  "placer''  from  Ring  &  Co.  was  again 
sent  to  the  office  of  Dickson  &  Tweeddale,  where,  apparently, 
he  came  in  contact  with  one  August  Schekira,  an  employee  in 
their  insurance  office.  Schekira  at  this  time  was  twenty  years 
of  age,  and  says  that,  Clark  having  left  the  employment  of  Dick- 
son &  Tweeddale  some  time  before,  he  discharged  some  of  the 
duties  Clark  had  previously  been  performing.  He  says  he  under- 
stood that  Dickson  &  Tweeddale  were  still  representing  the  de- 
fendants in  New  York,  but  had  no  knowledge  of  any  contract. 
Neither  Dickson  nor  Tweeddale  was  in  the  office  on  the  14th 
January,  1909,  when  Ring's  "placer"  came  in  and  handed  to 
Schekira  an  indorsement  said  to  be  in  similar  terms  to  the  one 
now  attached  to  the  policy,  and  dated  the  14th  January,  1909. 
Schekira  received  the  indorsement  and  filed  it  in  the  office  of 
Dickson  &  Tweeddale,  and  initialled  a  binder,  of  which  exhibit  3 
is  a  copy,  and  which  contains  the  following  in  writing  across 
Its  face:    "Transfer  to  cor.  Love  and  Washington  Sts.,  Quincy, 
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C.A.        Fla.;"    and  has  printed  across  it  the  following:    "The  under- 

signed  companies  accept  the  above  as  per  the  amounts  set  oppo- 

Klinb        site  their  respective  names,  and  make  the  same  binding  from 

ft  Co.        foregoing  written  date,  subject  to  conditions  of  policy  issued  by 

Dominion     respective  companies.    Void  on  delivery  of  policy  to  Charles 

Fire        E.  Ring  &  Co."    It  also  has  in  writing  the  following:  "Company^ 

N8URANCB    jj^jj^jj^^^^   j^^    200345.   A.C.S."— the  A.C.S.   being  Schekira's 

initials. 

Schekira  admits  that  he  did  this  without  consultation  with 
or  any  direct  authority  from  either  Dickson  or  Tweeddale.  He 
also  admits  that  he  did  not  communicate  with  the  defendants 
with  respect  to  the  indorsement  put  on  file,  as  that  was  not  in 
the  line  of  his  duties. 

It  appears  that  in  a  few  days  the  firm  of  Dickson  &  Tweed- 
dale  came  to  grief,  and  he  left  its  emplo3rment.  The  defendants' 
manager  says  that  no  word  of  the  binder  in  question  or  the  said  in- 
dorsement ever  came  to  the  knowledge  of  the  defendants  until 
after  this  suit  was  commenced.  He  also  says  that  he  knew  of 
Schekira  only  as  a  junior  clerk  in  Dickson  &  Tweeddale's  office. 

Ring  testified,  in  the  course  of  his  evidence,  that  his  firm 
endeavoured  from  time  to  time  to  get  from  Dickson  &  Tweed- 
dale  the  indorsement  ratified  by  the  company,  but  were  unable 
to  do  so.    It  is  not  shewn,  however,  in  what  way  this  was  being 
done.    It  would  seem  that,  if  either  Dickson  or  Tweeddale  had 
been  applied  to,  Ring  &  Co.  would  have  been  informed  that  they 
no  longer  had  authority  to  act  for  the  defendant  company.    The 
efforts  of  Ring  &  Co.  to  secure  the  signing  of  the  indorsement 
never  came  to  the  defendants'  attention.     Ring  says  that,  under 
these  circumstances,  about  the  7th  March,  1909,  he  met  one 
Stinson,  of  the  insurance  brokers'  firm  of   McLean  Stinson  & 
Co.  Limited,  Toronto,  at  Niagara  Falls,  and  gave  him  a  dupli- 
cate of  the  indorsement  which  had  been  given  by  his  "placer'' 
to  Schekira  on  the  14th  January,  and  at  the  same  time  handed 
him  the  policy.    He  says  that  the  first  indorsement  was  never 
got  back  from  Dickson  &  Tweeddale. 

Apparently,  Stinson  did  not  deliver  to  the  defendants  or  bring 
the  indorsement  given  to  him  by  Ring  to  their  attention  for  some 
time  after  receiving  it. 

On  the  19th  March,  1909,  the  fire  occurred  in  the  premises 
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on  the  south-east  comer  of  Love  and  Washington  streets,  and 
the  insured  property  is  said  to  have  been  totally  destroyed.  On 
that  same  day,  Ring  telegraphed  to  McLean  Stinson  &  Co. 
Limited  as  follows:  "Has  Dominion  policy  covering  Kline 
Brothers  given  Mr.  Stinson  been  indorsed?    Wire  immediately.'' 

He  is  not  clear  whether  he  did  this  before  or  after  learning 
about  the  fire.  He  learned  of  it  on  that  day.  He  speaks  of  having 
written  a  letter  a  couple  of  days  before  to  McLean  Stinson  & 
Co.  Limited  about  the  matter  of  the  indorsement,  but  it  is  not 
produced.  It  appears  very  likely  that  this  telegram  was  sent 
in  consequence  of  learning  of  the  fire. 

On  the  following  day,  the  20th  March,  McLean  Stinson  & 
Co.  Limited  sent  the  renewal  indorsement  to  the  defendants, 
enclosed  in  a  letter;  and,  not  having  received  any  acknowledg- 
ment thereof,  wrote  again  to  the  defendants  on  the  25th  March 
as  follows:  "Some  time  ago  we  forwarded  to  you  an  indorse- 
ment to  be  attached  to  policy  200345,  Kline  Brothers  Com- 
pany. As  we  would  like  to  dispose  of  this  matter,  we  would  ask 
you  to  kindly  let  us  have  this  as  soon  as  possible,  and  oblige." 

Neither  Ring  &  Co.  nor  McLean  Stinson  &  Co.  Limited  (if 
the  latter  knew  of  the  fire,  which  does  not  appear)  had  mean- 
time apprised  the  defendants  thereof,  and  they  were  not  other- 
wise aware  of  it.  Their  secretary,Neil  W.  Renwick,  under  these  cir- 
cmnstances,  subsequent  to  the  fire,  and  thinking  the  matter  was 
purely  a  formal  one,  without  even  changing  the  date  of  the  in- 
dorsement as  drawn,  viz.,  the  14th  January,  1909,  stamped  with 
a  rubber  stamp  the  name  of  the  defendant  company  at  the  foot 
of  the  indorsement  and  signed  as  secretary. 

On  the  27th  March,  1909,  Renwick  returned  to  McLean 
Stinson  &  Co.  Limited  the  indorsement,  enclosed  in  a  letter  in 
the  following  terms:  "We  are  returning  herewith  removal  in- 
dorsement as  forwarded  in  your  favour  of  the  20th.  We  have 
completed  the  same  and  altered  our  records  accordingly." 

Under  these  circumstances,  the  defendants  are  contesting  the 
policy 

The  plaintiffs  have  apparently,  and  upon  the  evidence,  sus- 
tained loss  entitling  them  otherwise  to  make  and  maintain  their 
claim,  if  the  policy  was  at  the  time  of  the  fire  in  force  so  as  to 
cover  goods  in  the  original  premises. 
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It  is  admitted  by  the  defendants  that  Dickson  &  Tweeddale 
had  authority  to  issue  the  policy  in  the  first  instance,  and  that 
it  was  in  force  at  the  time  of  the  fire,  in  so  far  as  covering  goods 
in  the  Owl  C!ommercial  Company  building. 

I  do  not  think  that  the  binder  left  by  the  "placer"  with 
Schekira  on  the  14th  January,  1909,  was  of  any  force.  The 
arrangement  or  contract  referred  to  therein  was  never  indorsed 
on  or  added  to  the  policy.  It  states  that  it  is  attached  to  and 
forms  a  part  of  the  policy  in  question.  It  was  never  so  attached, 
and  neither  Schekira  nor  Dickson  &  Tweeddale  nor  the  defen- 
dants ever  had  the  policy  in  their  hands  to  which  to  attach  it. 
Neither  Dickson  &  Tweeddale  nor  Schekira,  at  the  time  it  was 
initialled  by  the  latter,  any  longer  had  any  authority  to  act  in 
any  way  for  the  defendants.  I  do  not  think  Schekira  at  any 
time  had.  I  referred  to  his  evidence.  But,  in  the  absence  of  any 
testimony  by  either  Dickson  or  Tweeddale,  I  cannot  see  or  hold 
that  he  had  authority  to  bind  them,  let  alone  the  defendents: 
Wdlkerville  Match  Co.  v.  Scottish  Union  and  National  Insurance 
Co,  (1903),  6  O.L.R.  674,  and  cases  therein  cited. 

Not  only  did  the  binder  then,  in  my  opinion,  have  no  efiFect, 
but  the  indorsement  left  vrith  Schekira  never  came  to  the  know- 
ledge of  the  defendants,  nor  was  ratified  by  them. 

As  to  the  second  indorsement,  it  is  clear  that,  at  the  time 
the  fire  occurred,  it  had  not  been  brought  to  the  attention  of  the 
defendants  nor  ratified  by  them.  It  was  the  duty  of  the  plain- 
tiffs, who  knew  of  the  fire,  at  once  to  notify  the  defendants. 
They  do  not  appear  from  the  correspondence  to  have  done  this 
until  after  they  had  obtained  the  alleged  consent  of  the  defen- 
dants as  indicated.  It  was  also,  I  think,  the  duty  of  Ring,  when  he 
learned  of  the  fire,  to  notify  the  defendants.  It  is  plain  that 
the  defendants  had  given  no  consent  of  any  kind  to  the  re-trans- 
fer at  the  time  of  the  fire.  There  was,  at  that  time,  no  binding 
contract  between  the  parties  to  re-transfer.  But,  it  is  said,  by 
the  plaintiffs,  that  the  defendants  subsequently  ratified  the  in- 
dorsement, and  are  bound;  and  in  this  connection  they  point 
to  the  fact  that  the  indorsement  bears  date  on  its  face  the  14th 
January,  1909.  I  do  not  think  that  that  date  can  affect  the 
matter.  The  alleged  ratification  admittedly  was  not  given  on 
that  date.    The  only  reason  that  the  date  was  left  unaltered, 
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and  the  real  date  not  inserted,  was  because  it  was  treated  by  the 
oflScial  of  the  defendants  as  a  mere  matter  of  form.  The  real 
date  of  the  alleged  ratification  was  subsequent  to  the  date  of 
the  fire.  But  such  alleged  ratification  was  made  under  a  mis- 
take of  fact,  and  in  ignorlEtnce  that,  at  the  time,  the  merchandise 
in  question  had  been  destroyed  by  fire.  Apart  from  such  alleged 
ratification,  the  policy  was  then  covering  no  merchandise  in 
the  premises  on  the  comer  of  Love  and  Washington  streets,  and 
the  plaintiffs  could  claim  no  benefit  as  to  insurance  under  the 
policy  in  question  on  the  same. 

I  do  not  think  that  the  alleged  ratification  is  binding  on  the 
defendants,  under  these  circumstances.  The  defendants  cannot, 
I  think,  be  said  to  have  waived  their  right  to  object  to  the  alleged 
ratification,  when  it  is  apparent  that  it  was  obtained  without 
their  knowledge  of  the  fire,  and  with  that  fact  known  to  the 
plaintiffs  and  their  agent  and  vrithheld:  NippoU  v.  Firemen's 
Insurance  Co.  of  Chicago  (1894),  59  N.W.  Repr.  191;  Western 
Assurance  Co.  v.  Doull  (1886),  12  S.C.R.  446,  at  p.  455;  Grover 
&  Grooer  Limited  v.  Mathews,  [1910]  2  K.B.  401. 

There  will  be  judgment  for  the  defendants  with  costs. 

The  plaintiffs,  by  consent  of  the  defendants,  appealed  directly 
to  the  Court  of  Appeal  from  the  judgment  of  Suthebland,  J. 

November  20,  1911.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garbow,  Maclaren,  Meredith,  and  Magee,  J  J.  A. 

Leighton  McCarthy,  K.C..  and  Frank  McCarthy,  for  the  plain- 
tiffs. The  defendants  are  boimd  by  the  "binder"  dated  the 
14th  January.  This  binder  was  obtained  in  the  ordinary  course 
of  business  from  A.  C.  Schekira,  a  clerk  in  charge  of  the  office  of 
Messrs.  Dickson  &  Tweeddale,  who  were  the  agents  who  issued 
the  policy  to  the  plaintiffs  in  the  first  instance.  It  was  through 
Dickson  &  Tweeddale  that  the  transfer  of  the  14th  October  was 
effected  by  J.  D.  Clark,  the  predecessor  in  office  of  A.  C.  Schekira. 
The  binder  in  question  was  obtained  in  the  usual  course  of  busi- 
ness. The  indorsement  was  not  obtained  at  the  time,  owing  to 
the  unsettled  condition  and  the  subsequent  closing  on  the  23rd 
January  of  the  office  of  Dickson  &  Tweeddale.  The  plaintiffs 
and  the  clerk  Schekira  had  no  knowledge  whatever  of  the  dis- 
continuance of  the  agency  of  Messrs.  Dickson  &  Tweeddale  for 
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the  defendants.  There  had  been  no  notification  or  publication 
whatever  of  the  fact:  Halsbury's  Laws  of  England,  vol.  1,  p.  158; 
Story  on  Agency,  9th  ed.,  p.  505,  sec.  443;  Campbell's  Ruling 
Cases,  vol.  2,  p.  357;  Insurance  Co.  v.  McCain  (1877),  96  U.S.  84, 
at  p.  86;  McNeilly  v.  Continental  Ldfe  Insurance  Co.  (1876), 
66  N.Y.  23;  CampbeU  v.  National  Life  Insurance  Co.  (1874), 
24  C.P.  133,  at  p.  144;  Clement  on  Fire  Insurance,  vol. 
2,  pp.  458  (rule  25),  467,  469  (rule  43),  and  470  (rule  44).  As 
to  the  contention  that  Dickson  &  Tweeddale  could  not  delegate 
the  authority  to  Schekira,  see  Clement  at  p.  470;  RossUer  v. 
Trafalgar  Ldfe  Assurance  Association  (1859),  27  Beav.  377;  Goode 
V.  Georgia  Home  Insurance  Co.  (1895),  23  S.E.  Repr.  744,  at  p.  745. 
The  fire  occurred  on  the  19th  March;  but,  so  far  as  the  evidence 
discloses,  neither  Stinson  nor  the  defendants  had  any  knowledge 
of  the  fire  until  after  the  26th  March,  It  is  clear,  on  the  evidence, 
that  such  transfers  are  purely  formal  matters.  The  transfer 
of  the  14th  October  was  accomplished  by  means  of  a  rubber 
stamp,  and  the  defendants  had  no  notice  thereof  until  the  4th 
December.  The  indorsement  obtained  in  March  was  put  jbhrough 
the  head  office  in  a  most  informal  manner.  It  is  admitted  that 
Dickson  &  Tweeddale  were  general  agents  of  the  defendant  com- 
pany; that  they  had  authority  to  issue  the  policy  in  question; 
and  that  they  had  authority  to  effect  the  transfer  of  the  14th 
October.  The  transfer  was- duly  effected,  and  the  policy  covered 
the  property  destroyed  in  the  place  in  which  it  was  destroyed; 
and  the  indorsement  obtained,  as  is  the  usual  practice,  in  March, 
dated  the  14th  January,  ratified  and  confirmed  the  binder  of 
the  same  date  and  as  such  is  binding  on  the  defendants:  Cooley's 
Briefs  on  the  Law  of  Insurance,  1905  ed.,  vol.  1,  p.  535;  Putnam 
V.  Home  Insurance  Co.  (1877),  123  Mass.  324;  Marsden  v.  City 
and  County  Assurance  Co.  (1866),  L.R.  1  C.P.  232;  Canada  Fire 
and  Marine  Insurance  Co.  v.  Western  Insurance  Co.  (1879),  26 
Gr.  264.  If  Dickson  &  Tweeddale  were  in  the  position  for  which 
we  contend,  then  Hawthorne  v.  Canadian  Casualty  and  Boiler 
Insurance  Co.  (1907),  14  O.L.R.  166,  governs. 

H.  CasselSy  K.C.,  for  the  defendants.  The  judgment  appealed 
from  is  right,  and  should  be  affirmed.  It  is  admitted  by  the 
plaintiffs  that  the  insurance  policy  in  question  was  transferred 
in  October,  1908,  so  as  to  cover  property  while  contained  in  a 


Digitized'by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


543 


building  known  as  the  Owl  Commercial  Company's  warehouse; 
and  that,  unless  there  was  a  further  valid  transfer,  the  policy 
did  not  cover  the  property  which  was  burnt.  There  was,  I  sub- 
mit, no  valid  transfer  of  the  insurance.  The  plaintiffs  rely  in 
the  first  place  on  the  transfer  assented  to  by  the  defendants  in 
Toronto  on  the  26th  March,  1909;  and,  in  the  alternative,  on 
the  informal  assent  given  in  New  York  on  the  14th  January, 
1909;  but  neither  the  formal  assent  nor  the  informal  assent  is 
valid  or  binding  on  the  defendants.  The  formal  assent  is  invalid 
because  it  was  given  after  the  fire  had  occurred,  without  know- 
ledge by  the  defendants  of  that  fact,  and  with  knowledge  but 
non-disclosure  by  the  plaintiffs  of  that  fact:  Western  Assurance 
Co.  V.  Doull,  12  S.C.R.  446;  Hendrickson  v.  Queen  Insurance 
Co.  (1871),  31  U.C.R.  547.  The  assent  given  in  New  York  is 
also  invalid  because  the  agency  of  Dickson  &  Tweeddale  had 
been  terminated  before  that  assent  was  given  by  their  clerk, 
And  neither  they  nor  any  one  in  their  employ  had  at  that  time 
any  power  to  bind  the  defendants  in  any  way:  Pigott  v.  Em- 
ployers* Liability  Assurance  Corporation  (1900),  31  O.R.  666. 
Even  if  the  agency  of  Dickson  &  Tweeddale  had  not  been  ter- 
minated, the  assent  alleged  to  have  been  given  by  the  clerk 
Schekira  would  not  have  been  binding  on  the  defendants.  Dick- 
son &  Tweeddale  had  not  assumed  to  delegate  to  him,  and  could 
not  delegate  to  him,  the  discretionary  power  which,  if  the  agency 
had  not  been  terminated,  would  have  been  vested  in  them,  and 
Schekira  had  no  authority  in  writing  to  represent  the  defendants 
and  no  implied  authority  to  act  on  their  behalf:  Summers  v. 
Commercial  Union  Assurance  Co,  (1881),  6  S.C.R.  19;  Canadian 
Fire  Insurance  Co,  v.  Robinson  (1901),  31  S.C.R.  488;  Lount 
V.  London  Mutual  Fire  Insurance  Co.  (1905),  9  O.L.R.  699. 
Then,  too,  the  assent  alleged  to  have  been  given  by  Schekira 
was  at  most  a  temporary  assent,  for  the  convenience  of  Charles 
E.  Ring  &  Co.  No  notice  of  it  was  given  to  the  defendants; 
and,  in  any  event,  it  lapsed  and  came  to  an  end  long  before  the 
fire  occurred:  NippoU  v.  Firemen* s  Insurance  Co.  of  Chicago y 
59  N.W.  Repr.  191;  Grover  &  Grover  Limited  v.  Mathews,  [1910] 
2  K.B.  401;  Shillings  v.  Royal  Insurance  Co.  (1903),  6  O.L.R. 
401;  Dohmen  Co.  Ltd.  v.  Niagara  Fire  Insurance  Co.  of  City  of 
New  York  (1897),  71  N.W.  Repr.  69;  Mead  v.  Phenix  Insurance 
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Co.  (1893),  158  Mass.  124;  Hamblet  v.  Ctiy  Insurance  Co.  (1888), 
36  Fed.  Repr.  118;  Burlington  Insurance  Co.  v.  Campbell  (1894), 
60  N.W.  Repr.  599. 

McCarthy,  K.C.,  in  reply.  The  evidence  shews  that  Dickson 
&  Tweeddale  had  notice  of  the  transfer. 

February  15,  1912.  Garrow,  J.A.: — ^Appeal  by  the  plaintiffs 
from  the  judgment  at  the  trial,  of  Sutherland,  J.,  who  dismissed 
the  action. 

The  action  was  brought  to  recover  the  sum  of  $2,000  upon 
an  insurance  policy  issued  by  the  defendants  in  favour  of  the 
plaintiffs,  whereby  the  defendants  agreed  to  insure  the  property 
of  the  plaintiffs  contained  in  a  building  in  the  city  of  Quincy, 
in  the  State  of  Florida,  for  one  year,  against  loss  by  fire. 

The  facts  are  set  out  very  fully  in  the  judgment  of  Suther- 
land, J.;  and,  as  I  agree  in  the  result,  I  do  not  think  it  necessary 
to  repeat  them  at  any  length. 

As  will  be  seen,  Sutherland,  J.,  in  dismissing  the  action, 
proceeded  upon  two  main  groimds:  (1)  the  absence  of  authority 
in  Mr.  Schekira,  the  clerk  in  the  defendants'  New  York  agents^ 
office,  to  consent  for  the  defendants  to  a  transfer,  or  even  to  issue 
a  ''binder;"  and  (2)  that  the  consent  to  the  transfer  obtained 
at  the  defendants'  head  office  at  Toronto,  after  the  fire,  could, 
not  be  upheld,  it  having  been  given  in  ignorance  that  a  fire  had 
occurred. 

The  second  conclusion  seems  to  be  undoubtedly  correct.  The 
fire  had  completely  altered  the  relation  of  the  parties,  and  had 
fixed  their  respective  rights  and  obligations  under  the  contract 
as  it  then  stood:  see  SkiUings  v.  Royal  Insurance  Co.,  6  O.L.R. 
401,  at  p.  405.  That  the  consent  was  antedated  is,  I  think,  of 
no  consequence.  The  defendants  cannot,  under  the  circum-  , 
stances,  be  assumed  to  have  intended  thereby  to  ratify  the 
"binder"  issued  by  Mr.  Schekira,  of  which,  upon  the  evidence, 
it  is  clear  that  they  then  knew  nothing. 

As  to  the  other  ground,  I  have  had  more  difficulty.  The 
defendants'  agents,  Dickson  &  Tweeddale,  consented  to  the 
earlier  transfer,  with  the  apparent  approval  of  the  defendants. 
That  transfer  was  put  through  the  agents'  office  by  Mr.  Clark, 
an  employee,  and  initialled  upon  its  face  by  him,  and  not  by  the 
agents  themselves  or  either  of  them.    This  the  defendants  must 
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be  assumed  to  have  known  when  they  received  particulars  of  the 
transfer  on  the  4th  December  following.  Nor  does  Mr.  Massie, 
,  the  defendants'  president,  when  called  as  a  witness,  disapprove 
of  what  was  then  done,  either  by  the  agents  or  by  Mr.  Clark 
as  their  employee.  There  is  no  evidence  that  Mr.  Clark  was 
appointed  in  writing.  So  far  as  appears,  he  may  have  been  ap- 
pointed exactly  as  Mr.  Schekira  was.  When  Mr.  Clark  left  the 
employment,  Mr.  Schekira,  who  bad  acted  as  Mr.  Clark's  assis- 
tant, continued  to  discharge  his  duties  with  respect  to  such 
transactions,  which  were  not  at  all  imusual.  Mr.  Schekira  had 
so  acted  for  several  weeks  before  the  date  of  the  "binder"  in 
question,  and  had  in  that  time  put  through  several  for  the  other 
companies  represented  by  Dickson  &  Tweeddale,  although  this 
happened  to  be  the  first  for  the  defendant  company.  That  he 
was  so  acting  must  have  been  known  and  approved  by  Dickson 
&  Tweeddale,  who,  if  they  did  not  expressly  appoint  him  to 
succeed  Mr.  Clark,  at  least  did  not  appoint  any  one  else  to  do  so. 
The  case  is  not,  I  think,  governed  by  the  case  in  this  Court 
of  WalkerviUe  Match  Co.  v.  Scottish  Union  and  National  Insurance 
Co.,  6  O.L.R.  674.  That  was  the  case  of  a  small  local  agency. 
This  is  the  case  of  a  single  exclusive  agency  doing  a  large  busi- 
ness, in  a  foreign  jurisdiction,  for  it  is  not  shewn  that  the  de- 
fendants had  any  other  agent  in  or  for  the  city,  or  even  for  the 
State  of  New  York.  Such  an  agency  has  been,  not  unreasonably, 
held,  in  this  Province,  to  stand,  as  to  its  authority  to  bind  its 
principals,  at  least  in  some  respects,  in  the  position  of  the  head 
office:  see  Campbell  v.  National  Life  Insurance  Co,,  24  C.P.  133, 
at  p.  144.  In  such  an  office  in  a  great  city  like  New  York,  and 
in  an  office  doing  the  extensive  business  done  by  Dickson  & 
Tweeddale,  it  could  not  reasonably  be  expected  that  the  agents 
would  do  everything  personally.  But  what  would  be  expected, 
and  what  would  be  reasonable,  it  seems  to  me,  would  be,  that 
the  business,  while  carried  on  under  their  general  supervision, 
would  be  managed,  as  to  details,  with  the  aid  of  subordinates 
such  as  was  Mr.  Clark,  and,  after  him,  Mr.  Schekira.  And  a 
poUcy-holder,  acting  in  good  faith,  would  not,  I  think,  be  bound 
to  see  that  such  subordinates  had  been  duly  or  efficiently  ap- 
pointed, if  they  were  apparently  acting  within  the  scope  of  an 
ostensible  authority.    The  plaintiffs  had  dealt  in  a  similar  manner 
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with  one  subordinate,  Mr.  Clark,  with  the  apparent  approval 
of  the  defendants,  and  I  incline  to  think  that  they  were  equally 
justified  in  the  subsequent  dealing  with  Mr.  Schekira,  who, 
although  a  young  man  and  less  experienced  than  Mr.  Clark,  was 
apparently  performing  the  same  duties  in  the  agents'  office  with 
respect  to  such  transactions  as  the  one  in  question. 

I  am  also  of  the  opinion  that  the  secret  cancellation  of  the 
agents'  authority  does  not  affect  the  matter.  Such  agencies 
cannot  be  terminated  in  that  summary  way  to  the  prejudice 
of  customers  who  continue  to  deal  with  the  office  in  good  faith 
and  without  notice. 

In  the  result,  the  "binder,"  in  my  opinion,  should  be  re- 
garded as  if,  when  it  was  given,  Dickson  &  Tweeddale  had  con- 
tinued to  be  the  defendants'  agents  and  had  themselves  given  it. 

But  this  by  no  means  ends  the  plaintiffs'  difficulties.  The 
"binder,"  it  is  clear  upon  the  evidence,  is  only  intended  to  be 
in  force  pending  the  production  of  the  policy  and  a  proper  in- 
dorsement thereon  of  the  change  in  the  contract.  The  policy 
contains  a  provision  that  no  officer  or  agent  shall  have  power  to 
waive  the  provisions  or  conditions  of  the  policy,  unless  such 
waiver  is  written  upon  or  attached  to  the  policy,  and  that  no 
privilege  or  permission  affecting  the  insurance  under  the  policy 
shall  exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached.  Granting  the  temporary  "binder"  seems  to  have  be- 
come a  practice,  not  actually  warranted  by  the  usual  contract  of 
insurance,  owing  to  the  exigency  of  the  haste  with  which  busi- 
ness is  now  transacted.  But  it  is  clear,  and  it  is  not  unreason- 
able, that  the  formal  completion  should,  in  the  interests  of  both 
parties,  take  place  without  unnecessary  delay.  No  actual  time 
for  doing  so  is  stated,  either  in  the  "binder"  or  by  the  witnesses 
who  describe  the  practice.  The  assured  holds  the  policy.  The 
next  step  must,  therefore,  come  from  him.  He  would  be  bound 
to  produce  the  policy  to  the  assurer  for  the  purpose  of  having 
the  further  formal  indorsement  made.  And  this,  I  think,  he 
would  be  bound  to  do  within  a  reasonable  time:  see  ScammeU 
V.  China  Mutual  Insurance  Co.  (1895),  164  Mass.  341,  and 
Thompson  v.  Adams  (1889),  23  Q.B.D.  361,  where  cognate  sub- 
jects are  discussed.  What  is  a  reasonable  time  is,  of  course,  a 
question  of  fact;   and,  with  every  desire  to  put  no  unnecessary 
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obstacle  in  the  plaintififs'  way  in  seeking  to  recover  what  appears 
to  be  an  honest^  claim,  I  find  it  quite  impossible  to  hold  that 
they,  and  those  for  whom  they  are  responsible,  acted  otherwise 
than  with  great,  unnecessary,  and  inexcusable  delay.  Ring  & 
Co.,  their  agents  at  New  York,  knew  before  the  end  of  January 
that  Dickson  &  Tweeddale  bad,  through  financial  difficulties, 
been  closed  up.  That  was  matter  of  newspaper  notoriety.  They 
must  have  known  where  the  head  office  was,  and  might  have 
applied  there,  but  did  not.  On  the  7th  March,  at  Niagara  Falls, 
they  handed  to  Mr.  Stinson,  an  insurance  agent  residing  in 
Toronto,  the  policy  and  formal  transfer,  to  obtain  from  the 
defendants  at  their  head  office  the  necessary  indorsement,  which, 
as  subsequent  events  shewed,  could  have  been  easily  obtained; 
but,  for  some  wholly  unexplained  reason,  Stinson  did  nothing 
until  the  day  after  the  fire.  The  result  is,  that,  through  no 
fault  of  the  defendants,  the  requisite  indorsement  upon  the  policy 
was  not  made  in  time.  And  they  are,  therefore,  now  in  a  posi- 
tion, successfully  in  my  opinion,  to  set  that  up  as  a  defence  to 
the  action. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 

Meredith,  J.A.: — An  insurance  of  goods  in  one  building  or 
locality  is  not  an  insurance  of  them  in  another  building  or  locality; 
the  removal  of  them  from  one  place  to  another  requires  that 
which  is  tantamount  to  a  new  contract  in  order  to  preserve  the 
insurance:  see  Pearson  v.  Commercial  Union  Assurance  Co. 
(1876),  1  App.  Cas.  498. 

The  goods  in  question  were  moved  from  the  place  and  building 
in  which  they  were  insured  to  another  place  and  building,  and 
were  there  destroyed  by  fire;  and,  therefore,  the  plaintiffs  can 
recover  in  this  action,  upon  the  policy  of  insurance,  only  if  they 
had  procured,  before  the  fire,  that  which  was  tantamount  to 
insurance  of  the  goods  in  the  place  and  building  where  they  were 
so*  destroyed. 

They  took  steps  with  that  object  in  view;  but  had  not,  in 
my  opinion,  accomplished  it  when  the  fire  took  place. 

Their  first  step  was,  through  their  agents,  an  application  to 
a  co-partnership  firm  in  the  city  of  New  York,  who  had  been 
the  New  York  agents  for  the  defendants,  but  had  some  time 
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before  ceased  to  be  their  agents,  and  were  in  diflBculties  which 
brought  their  business  to  a  close  soon  after;  the  application  was 
made  in  writing  upon  a  form,  called  a  "binder,"  which,  upon 
its  face,  is  singularly  inappropriate;  being  in  the  form  of  an 
application  for  insurance,  which  form,  when  accepted,  becomes 
that  which  is  in  this  Province  always  called  an  "interim  receipt," 
constituting  a  binding  contract  of  insurance,  subject  to  the  con> 
ditions  of  the  policy  to  be  issued  upon  it.  But  no  premium  or 
consideration  was  given,  nor  any  readjustment  in  any  respect 
attempted;  so  that  it  is  quite  plain  that  all  that  ought  to  have 
been  sought,  and  given,  was  the  assent  of  the  company  to  change 
of  the  locality  of  the  goods  insured;  and  the  main  difficulty 
I  find  in  the  plaintiffs'  way  to  success  in  this  action  is,  that  that 
was  not  done,  and  the  defendants  cannot  be  bound,  especially 
on  the  facts  of  this  case,  by  intentions  or  by  what  ought  to  have 
been  done,  not  carried  into  effect. 

The  application  was  presented  to  a  young  man,  who  was  at 
the  time  in  charge  of  that  branch  of  the  New  York  firm's  busi- 
ness to  which  the  application  would,  in  the  ordinary  course  of 
business,  be  made;  but  he  was  little  experienced,  and  the  busi- 
ness was,  as  I  have  intimated,  in  a  stage  approaching  collapse. 
Without  inquiry,  except  to  see  that  the  application  came  from 
a  Reputable  insurance  broker,  he,  without  consulting  any  one  else 
in  the  office,  initialled  the  application,  which  the  broker  retained, 
and  placed  another,  I  suppose  a  duplicate,  "on  the  file  in  the 
office"  of  his  masters. 

While  the  same  policy  was  in  force,  another  change  of  locality 
of  the  goods  had  taken  place  previously,  and  had  been  duly 
assented  to  by  the  defendants:  the  change  in  question  was  a 
removal  of  the  goods  back  to  the  place  where  they  were  when 
the  insurance  upon  them  was  first  effected.  On  this  occasion, 
the  procedure  adopted  seems,  from  the  evidence,  to  have  been 
of  a  different  character:  according  to  the  testimony  of  the  broker 
on  the  first  occasion,  an  indorsement  of  the  policy  giving  con- 
sent to  the  change  was  drawn  by  him,  signed  by  the  company, 
through  their  New  York  agent,  and  attached  to  the  policy  by 
him,  and  returned  to  the  plaintiffs.  But>  however  this  may  be, 
when  consent  to  the  second  change  was  sought,  all  concerned 
say — the  brokers  and  the  New  York  firm's  clerk  both  say  so 
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very  plainly — that  the  indorsement  upon  the  policy  could  not         ^•^• 

be  made  by  the  New  York  firm;  that,  at  that  time  at  all  events,         

it  must  be  procured  from  the  defendants,  as  it  afterwards  was,     ^^^^^^ 
but  not  until  after  the  loss.  &  Co. 

Assuming,  as  I  do,  that,  in  the  circumstances  of  this  case,  the  dominion 
plaintiffs  might  deal  with  the  New  York  firm,  as  to  this  insurapce,  as  j^^^^™  ^j,. 
they  did,as  if  still  agents  of  the  defendants,  because  no  n6tice  of  their  cJo. 
discharge  had  been  given,  I  am  yet  unable  to  perceive  how  it  Mewdith,  j.a. 
can  rightly  be  found  that  any  consent  of  the  defendants  to 
change  of  locality  had  been  obtained  before  the  loss.  What- 
ever the  persons  concerned  intended  to  do  or  should  have  done, 
no  such  consent  was  actually  given;  all  that  was  done  was  the 
presenting  of  the  application  in  writing  and  the  initialling  of  it, 
and  placing  it  upon  the  file,  as  I  have  mentioned,  by  the  New 
York  firm's  clerk;  no  indorsement  was  made;  the  character  of 
the  "binder"  was,  on  its  face,  entirely  different  from  that  of 
the  indorsement  which  had  previously  been  obtained,  and  which 
would  be  the  usual  mode  of  evidencing  consent  to  such  a  change; 
and  no  knowledge  of  the  change  came  to  the  defendants  until 
late  in  the  month  of  March,  more  than  three  months  after  the 
"binder"  transaction  took  place;  and,  as  I  have  before  intimated, 
the  New  York  firm,  having  actually  no  sort  of  authority  to  act 
for  the  defendants  at  that  time,  ought  not  to  be  given  any  Binding 
power,  by  reason  of  any  ostensible  power,  beyond  that  which 
they  actually  exercised;  which  is  in  writing,  and  which  was 
exercised  only  through  the  ignorance  of  their  clerk. 

As  the  plaintiffs'  claim  seems  to  me  morally  a  just  one,  that 
is,  they  have,  through  misfortune  only,  lost  their  goods,  one  may 
regret  that  they  should  also  lose  their  indemnity,  through  nothing 
but  want  of  ordinary  care  and  business  method;  but  I  am  quite 
unable  to  perceive  how  it  can  justly  be  said  that,  before  the 
loss,  they  had  obtained  a  binding  consent  of  the  defendants  to 
the  change  of  locality  of  the  goods,  the  burden  of  proof  of  which 
is  upon  them;  and,  if  that  be  so,  they  rightly  failed  in  this  action 
at  the  trial. 

Moss,  C.J.O.,  Maclaren  and  Magee,  JJ.A.,  agreed  in  the 
result. 

Appeal  dismissed. 
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Jan.  2.  Re  West  Nissouri  Continuation  School. 

Feb.  16. 

Schools — Totonship  Continuation  School — District  Established  hy  County 
Council — Application  of  School  Board  for  Funds  to  Provide  School 
House — By-law — Attempted  Repeal — Powers  of  Council — Continuation 
Schools  Act,  9  Edw.  VII ,  ch.  90,  sees.  5,  7(3) — High  Schools  Act,  9 
Edw.  VII.  oh.  91,  sec.  38 — Approval,  of  Application — Finality — Manda- 
mus— Demand  and  Refusal — Necessity  for — Sufficiency — Application 
for  Funds  for  Maintenance. 

The  County  Council  of  the  County  of  Middlesex  having,  under  the  Continu- 
ation Schools  Act,  9  Edw.  VII.  ch.  90,  sec.  5,  established  the  whole  Town- 
ship of  West  Nissouri  as  a  continuation  school  district,  and  the  continu- 
ation school  board  having  made  an  application  to  the  township  council 
to  issue  debentures  for  the  purpose  of  raising  $7,000  for  the  purchase 
of  a  school  site  and  the  erection  of  a  school  house,  the  township  council 
passed  a  by-law  providing  for  raising  $7,000  by  debentures.  The  council 
afterwards  assumed  to  repeal  this  by-law  by  another  by-law: — 

Held,  that  the  council,  by  the  first  by-law.  had  approved  the  application, 
under  the  provisions  of  9  Edw.  VII.  ch.  91,  sec.  38  (made  applicable  to 
continuation  schools  by  sec.  7(3)  of  the  Continuation  Schools  Act), 
and  had  no  power  to  change  or  reverse  that  approval;  and  it  then  be- 
came the  duty  of  the  council,  under  sec.  38(4),  to  raise  the  sum  re- 
quired. 

Heldf  however,  that  a  mandamus  to  the  council  to  raise  and  pay  over  the 
$7,000  to  the  school  board  could  not  be  granted,  because  it  was  not 
^  shewn  that  a  proper  demand  had  been  made  by  the  board  and  refused 

by  the  council. 

Order  of  Middleton,  J.,  reversed  and  motion  for  mandamus  dismissed, 
but  without  prejudice  to  another  application,  after  formal  demand. 

The  council  assumed  to  repeal  the  first  by-law  because  the  reeve  and  moet 
of  the  councillors  believed  that  they  were  elected  to  oppose  the  estab- 
lishmtnt  of  a  continuation  school: — 

Sem^le,  per  Middleton,  J.,  that  this  was  an  improper  attitude  on  the 
part  of  the  township  council,  for  they  had  no  power  to  review  the  action 
of  the  county  council ;  but,  per  Riddell,  J.,  that  there  was  no  impropri- 
ety in  raising  such  an  issue  at  a  municipal  election,  or  in  making  the 
attitude  of  a  candidate  upon  that  issue  the  test  of  whether  he  should 
be  voted  for ;  the  people  were  to  pay  for  a  school,  if  established,  and  they 
had  a  right  to  express  their  views  by  their  votes,  if  they  saw  fit;  and 
the  council  had  a  right  to  do  all  they  could  lawfully  to  carry  out  the 
mandate  of  their  constituents. 

A  document,  under  the  seal  of  the  school  board,  and  signed  by  the  chair- 
man and  secretary-treasurer,  was  served  upon  the  township  council,  de- 
manding $1,000  for  the  maintenance  of  the  school.  Later,  the  chair- 
man and  other  members  of  the  board  attended  a  meeting  of  the  council 
and  urged  the  council  to  raise  and  pay  over  the  $1,000  to  the  board. 
Another  demand  was  subsequently  made  at  a  meeting  of  the  council  by 
a  member  of  the  board  acting  for  the  board,  and  he  was  then  (as  he 
said)  "told  by  the  reeve,  in  the  presence  of  the  councillors,  that  we 
could  go  to  the  Courts  and  get  our  money:" — 

Held,  that,  upon  this  application,  there  was  a  sufiicient  demand  and 
refusal,  and  the  board  were  entitled  to  a  mandamus  for  pa>inent  of 
the  $1,000. 

All  that  is  necessary  in  order  that  a  mandamus  may  issue  is  to  satisfy 
the  Court  that  the  party  complained  of  has  distinctly  determined  not 
to  do  what  is  demanded. 

Order  of  Middleton,  J.,  affirmed. 
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MonoN  by  the  Trustees  of  the  West  Nissouri  Continuation 
School  for:  (1)  a  mandamus  to  compel  the  Council  of  the  Town- 
ship of  West  Nissouri  to  raise  the  sum  of  $7,000  and  pay  the  same 
to  the  school  treasurer,  or  to  issue  debentures  for  that  amount, 
under  township  by-law  No.  208,  and  pay  the  proceeds  to  the  treas- 
urer, for  the  purpose  of  erecting  a  school  building;  and  (2)  a  man- 
damus to  compel  the  council  to  pay  $1,000  for  maintenance  of  the 
school. 

December  16,  1911.  The  motion  was  heard  by  Middleton, 
J.,  at  the  London  Weekly  Court. 

W.  R.  Meredith,  for  the  applicants. 

Sir  George  Gibbons,  K.C.,  and  G.  S.  Gibbons,  for  the  township 
corporation. 

January  2,  1912.  Middleton,  J.: — This  is  an  unfortunate 
contest  between  a  municipal  council  and  a  school  board,  in  which 
the  council,  quite  forgetting  the  limitation  of  its  sphere,  seeks  to 
review  the  action  of  the  school  board  and  to  protect  the  ratepayers 
from  the  action  of  that  board.  As  put  by  the  Reeve:  "A  very 
large  proportion  of  the  ratepayers  of  the  township  are  opposed 
to  the  establishment  or  maintenance  of  a  continuation  school  in 
the  said  township,  as  I  verily  believe,  and  myself  and  other 
councillors  opposed  to  the  establishment  of  such  school  were 
elected  by  a  large  majority  on  that  issue.  .  .  .  Knowing  the 
feeling  of  the  ratepayers  in  this  regard,  the  majority  of  the  coun- 
cillors felt  it  to  be  their  duty  to  prevent,  if  possible,  the  establish- 
ment of  the  said  school  against  the  will  of  the  people  who  have  to 
maintain  the  same." 

Nothing  can  be  more  improper  than  this  attitude  on  the  part 
of  the  township  council.  In  our  complicated  system  of  municipal 
government,  each  subordinate  body  is  supreme  within  its  own 
limits;  and  municipal  government  cannot  be  carried  on  if  one  of 
these  subordinate  bodies,  not  content  with  its  own  supremacy 
within  the  ambit  of  its  own  jurisdiction,  seeks  to  interfere  with 
matters  outside  its  jurisdiction,  and,  sitting  as  a  self-constituted 
court  of  review,  to  render  nugatory  the  action  of  other  representa- 
tive bodies  with  which  it,  in  its  wisdom,  does  not  agree. 

The  Reeve  and  his  associates  are  quite  wrong  in  seeking  to 
answer  this  application  by  the  assertion  that  they  and  the  rate- 


D.C. 

1912 

Rs  West 
Nissouri 
Continua- 
tion 
School 


Digitized  by  VjOOQIC 


552 


ONTARIO  LAW  REPORTS. 


[vol. 


D.O. 

1912 

Rb  West 

NiSSOURI 

Continua- 
tion 
School 

mddleton,  J. 


payers  do  not  approve  of  a  continuation  school  That  question 
is  one  over  which  they  have  no  voice  or  control.  "The  council 
of  a  county  with  the  approval  of  the  Minister  may  establish  in 
any  township,  town  or  village  in  the  county  one  or  more  continua- 
tion schools:"  sec.  5  of  the  Continuation  Schools  Act,  9  Edw. 
VII.  ch.  90;  and  this  action  cannot  be  reviewed  by  the  township. 

It  is  the  duty  of  the  Court  to  prevent  this  invasion  by  one  muni- 
cipal body  of  the  legislative  territory  assigned  to  another,  and  to 
compel  the  discharge  by  one  municipal  body  of  any  duties  which 
it  may  be  called  upon  to  discharge,  which  are  merely  ministerial 
and  ancillary  in  their  natures. 

The  Legislature  has  seen  fit  to  provide  that  school  affairs  shall 
be  in  the  hands  of  the  school  boards  and  shall  not  be  in  the  hands 
of  the  municipal  council,  and  at  the  same  time  has  provided  that 
the  municipal  council  shall  be  the  hand  by  which  the  money  re- 
quired for  school  purposes  shall  be  raised.  "The  council  .  .  . 
shall  levy  and  collect  in  each  year  such  amount  as  the  board  may 
deem  necessary  for  the  maintenance  of  the  school:"  sec.  7  (9 
Edw.  VII.  ch.  90).  "Where  the  sum  required  by  a  board  for 
permanent  improvements"  (which  includes  the  erection  of  a  school 
house,  by  sec.  2  (1)  (fc),  "the  same  shall  be  raised  on  the  applica- 
tion of  the  board"  (9  Edw.  VII.  ch.  91,  sec.  38,  made  applicable 
to  continuation  schools  by  sec.  7  (3)  of  the  Continuation  Schools 
Act),  unless  the  council  exercise  the  special  limited  statutory 
rights  given  by  sub-sec.  3  et  seq.  At  the  first  meeting  after  the 
receipt  of  the  requisition  or  so  soon  thereafter  as  possible,  the 
council  shall  "consider  and  approve  or  disapprove  the  same;" 
and,  if  it  disapproves,  it  shall,  on  the  request  of  the  board,  submit 
the  question  to  the  ratepayers. 

The  question  was  considered  by  the  council,  and  the  council 
approved  of  the  application,  and  it  then  became  the  duty  of  the 
council  to  pass  a  by-law  in  accordance  with  the  requirements  of 
sec.  38,  and  to  issue  and  sell  the  debentures  and  pay  over  the  pro- 
ceeds to  the  school  board. 

In  compliance  with  this  duty,  the  by-law  208  was  passed.  On 
the  attack  upon  its  validity,  the  council,  properly  enough,  did 
nothing  pending  the  litigation.  In  August  last,  a  change  having 
taken  place  in  the  views  of  the  council,  by-law  No.  216  was  passed, 
I  y  which  208  was  repealed.     It  is  now  said  that  this  destroys 
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the  rights  of  the  board.  I  think  not.  The  right  to  approve  or 
disapprove  was  one  which  the  municipality  was  called  on  to  exer- 
cise, once  and  for  all,  immediately  after  the  receipt  of  the  re- 
quisition; and,  when  approved,  the  council  was  bound  to  do  then 
all  necessary  for  the  raising  of  the  money.  It  may  well  be  that 
by-law  208  does  not  contain  provisions  that  are  now  suitable, 
and  that  its  repeal  is  necessary  to  enable  the  financial  problems  to 
be  worked  out;  but,  it  seems  to  me,  I  am  not  concerned  in  this  in 
any  way. 

I  think  a  mandamus  should  go  directing  the  township  corpora- 
tion to  discharge  the  duty  devolving  upon  them  under  sec.  38, 
i  n  view  of  the  approval  of  the  application  ot  the  board,  by  the  issue 
of  debentures  and  by  the  passing  of  the  necessary  by-law  therefor, 
and  to  pay  over  the  proceeds  to  the  school  board  when  the  deben- 
ture shall  have  been  sold. 

The  mandamus  should  direct  the  doing  of  this  forthwith,  but 
no  motion  of  a  punitive  character  should  be  made  if  reasonable 
diligence  is  shewn,  and  the  matter  is  taken  up  and  proceeded  with 
at  the  first  meeting  of  the  new  council  in  1912. 

The  mandamus  should  be  directed  to  the  corporate  body,  and 
not  to  the  individuals,  though  the  individuals  were  properly  noti- 
fied. See  Re  BoUon  and  County  of  Wentworth  (1911),  23  O.L.R. 
390. 

Another  motion  for  a  mandamus  is  made,  based  upon  a  re- 
quisition for  $1,000  for  maintenance.  This  motion  has  been  pend- 
ing for  some  time  owing  to  the  litigation  between  Henderson  and 
the  township  corporation,  and  the  corporation  now  say  that  they 
have  no  money  with  which  to  pay. 

Section  7  (1)  of  9  Edw.  VII.  ch.  90  makes  it  the  duty  of  the 
council  to  levy  the  amount  necessary  for  the  maintenance  of  the 
school.  The  school  year  does  not  expire  with  the  calendar  year; 
and  I  can  see  no  reason  which  will  prevent  the  council  from  levying 
the  sum  necessary  to  enable  the  board  to  carry  on  its  work  for  the 
current  school  year. 

I  am  not  concerned  with  any  difficulty  the  township  corpora-^ 
tion  may  be  in  by  reason  of  their  default,  and  leave  them  to  work 
out  the  situation  as  best  they  can.     The  school  trustees  had  the 
right  of  determining  without  question  the  amount  to  be  raised 
for  school  purposes  within  the  municipal  limits,  and  of  author- 
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itatively  calling  upon  the  municipal  authorities  to  collect  and  hand 
ovel*  that  amount,  and  the  municipal  authorities  are  under  an 
absolute  obligation  to  obey  the  behests  in  that  regard  of  the 
school  trustees.  See  per  Sedgewick,  J.,  in  Canadian  Pacific  R.W» 
Co,  V.  CUy  of  Winnipeg  (1900),  30  S.C.R.  558,  563. 

A  preliminary  objection  was  taken  that  the  aflBidavits  were  not 
filed  in  the  proper  office.  They  were  in  fact  filed  and  in  the  custody 
of  the  Court;  copies  were  demanded,  and  they  have  been  an- 
swered, and  the  motion  was  enlarged  vrithout  any  objection  being 
taken.  If  this  does  not  amount  to  a  waiver  (in  my  view  it  does), 
I  think  I  have  power  to  allow  the  affidavits  to  be  marked  by  the 
proper  officer  nunc  pro  tunc. 

The  township  corporation  must  pay  the  costs  of  both  motions. 

The  township  corporation  appealed  from  the  order  of  Middle- 
ton,  J.. 

*  January  23.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 
Sir  George  Gibbons,  K.C.,  and  G.  S.  Gibbons,  for  the  appellants. 
As  to  the  granting  of  a  mandamus  to  compel  the  payment  of 
$7,000,  there  is  no  evidence  to  support  the  finding  of  fact  upon 
which  the  conclusions  of  the  learned  Judge  below  were  founded, 
that  there  had  been  a  demand  amounting  to  a  corporate  act  of 
the  board  for  the  moneys  in  question,  with  which  the  corporation 
would  be  bound  to  comply.  They  referred  to  Re  Oakwood  and 
Township  of  Mariposa  (1888),  16  A.R.  87,  at  p.  92;  Re  Peck  and 
County  of  Peterborough  (1873),  34  U.C.R.  129;  9  Edw.  VII.  ch.  91, 
sec.  38;  Halsbury's  Laws  of  England,  vol.  10,  pp.  78,  98,  and  101. 
In  regard  to  the  granting  of  a  mandamus  to  compel  the  appellants 
to  pay  $1,000  for  maintenance  of  the  school,  it  has  been  clearly 
shewn  that  the  performance  of  the  duty  sought  to  be  enforced  was 
impossible,  at  the  time  demanded,  by  reason  of  want  of  funds; 
and  that  a  mandamus  would  not  be  granted  when  it  could  not  be 
enforced.  They  referred  to  In  re  Bristol  and  North  Somerset 
R.W£o.  (1877),  -3  Q.B.D.  10;  Holmes  v.  Town  ofGoderich  (1902), 
5  O.L.R.  33;  Re  Oakwood  and  Township  of  Mariposa,  supra,  at  p. 
90;  3  Edw.  VII.  ch.  19,  sec.  435,  sub-sec.  4.  By-law  208,  enacted 
by  the  former  council,  had  been  repealed. 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


555 


r.  G.  Meredithy  K.C.,  and  W.  R.  Meredith,  for  the'respondents. 
In  regard  to  the  objection  that  a  corporate  demand  should  have 
been  made  for  the  $7,000,  such  a  demand  was  made  in  the  first 
place,  and  that  was  sufficient.  The  Oakwood  and  Mariposa  case 
is  rather  in  favour  of  the  respondents,  and  the  Peck  and  Peter- 
borough case  does  not  shew  a  corporate  act  to  be  necessary  in  order 
to  get  the  money.  As  to  the  $1,000  for  maintenance,  a  mandamus 
should  certainly  lie.  It  w:as  the  proper  remedy:  Toronto  Public 
Library  Board  v.  City  of  Toronto  (1900),  19  P.R.  329.  The  school 
board  had  a  perfect  right  to  ask  for  the  money  for  improvements. 
The  money  could  be  borrowed  and  paid  over  to  the  board.  Coun- 
sel referred  to  9  Edw.  VII.  ch.  90,  sec.  7,  as  being  the  governing 
section.  They  contended  that  the  judgment  appealed  from  was 
right  and  should  be  affirmed. 

Sir  George  Gibbons,  in  reply. 

February  16.  Riddell,  J. : — ^The  County  Council  of  the  Coun- 
ty of  Middlesex,  on  the  27th  January,  1910,  under  the  Continua- 
tion Schools  Act,  9  Edw.  VII.  ch.  90,  sec.  5,  established  the  whole 
Township  of  West  Nissouri  as  a  continuation  school  district. 
There  was  much  opposition  to  this  in  the  township — and  a  motion 
was  made  to  quash  a  by-law  of  the  township,  passed  the  1st  June, 
1910,  based  upon  the  resolution.  The  motion  failed;  Middleton, 
J.,  dismissed  it:  Re  Henderson  and  Township  of  West  Nissouri 
(1910),  23  O.L.R.  21,  at  p.  22;  that  judgment  was  affirmed  by  a 
Divisional  Court,  23  O.L.R.  21,  at  p.25,  and  by  the  Court  of  Appeal, 
24  O.L.R.  517,  on  the  29th  September,  1911.  Application  was 
made  to  the  Supreme  Court  of  Canada  for  leave  to  appeal,  and 
leave  was  refused. 

The  township  by-law  referred  to,  viz.,  by-law  No.  208,  recited: 
"And.  whereas  the  Municipal  Council  of  the  Township  of  West 
Nissouri  have  approved  of  the  application  or  requisition  for  the 
said  moneys  .  .  ." — this  referring  to  a  previous  recital — 
"Whereas  a  requisition  has  been  made  by"  the  Township  of  West 
Nissouri  Continuation  School  Board  "for  the  issue  of  $7,000 
debentures  for  the  purchase  of  a  school  site  and  the  erection  of  a 
school  house  for  the  Township  of  West  Nissouri  Continuation 
School."  The  by-law  No.  208  provided  for  raising  $7,000,  by 
debentures  of  not  less  than  $100  each,  payable  in  twenty  years 
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after  the  day  , upon  which  the  by-law  took  effect,  and  interest 
payable  yearly  at  five  per  cent.,  coupons  to  be  attached  for  that 
purpose — ^the  by-law  to  take  efifect  on  the  15th  December,  1910. 

The  proceedings  resulting  in  the  by-law  were,  of  course,  taken 
under  the  provisions  of  9  Edw.  VII.  ch.  91,  sec.  38,  which  provides 
for  an  application  by  the  board;  and  (3)  that  the  council  shall, 
at  its  first  meeting  after  receiving  the  application,  or  as  soon 
thereafter  as  possible,  consider  and  approve  or  disapprove  the 
same.  It  is  abundantly  manifest  that  the  council  did  approve 
the  application;  and,  had  no  motion  been  made  to  quash  the 
by-law,  no  doubt  the  money  would  have  been  raised  and  paid 
over  to  the  school  board. 

After  judgment  had  b'een  given  in  the  Divisional  Court,  and 
while  an  appeal  was  pending  to  the  Court  of  Appeal,  the  township 
council,,  on  the  20th  July,  1911,  passed  by-law  No.  216,  which,  re- 
citing the  proceedings  in  the  Courts,  and  that  "the  majority  of  the 
rate  payers  of  the  Township  of  West  Nissouri  are  desirous  of  having 
submitted  to  them  the  desirability  of  issuing  debentures  for  the 
purpose  of  purchasing  a  site  and  erecting  a  school  house  for  the 
continuation  school  in  the  said  township,"  then  proceeded  to 
repeal  by-law  No.  208.  This  was  because  the  Reeve  and  most 
of  the  council  believed  that  they  were  elected  on  the  issue  raised 
at  the  election  of  opposing  the  establishment  of  a  continuation 
school.  I  can  see  no  impropriety  in  raising  such  an  issue  at  the 
municipal  election,  or  in  making  the  attitude  of  a  candidate  upon 
that  issue  a  test  or  the  test  of  whether  he  should  be  voted  for. 
The  people  were  to  pay  for  a  school,  if  established,  and  they  had 
a  right  to  express  their  views  by  their  votes,  if  they  saw  fit.  More 
than  one  Provincial  election  has  been  lost  and  won  on  Dominion 
issues.  And  the  council  have  a  perfect  right  to  do  all  they  can 
lawfully  to  carry  out  the  mandate  of  their  constituents. 

But,  as  the  Legislature  gave  the  power  to  the  council  to 
approve  or  disapprove  only  "at  its  first  meeting  after  receiving 
the  application,  or  as  soon  thereafter  as  possible,"  it  is  obvious 
that,  once  the  council  had  approved  (as  it  undoubtedly  did  in 
June,  1910),  no  power  was  left  in  the  council  which  would  enable 
it  to  change  or  reverse  that  approval.  Accordingly,  by-law  No. 
216  does  not  aflfect  the  approval. 
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The  approval  having  occurred,  sec.  38  (4)  applies;  and  it 
became  the  duty  of  the  council  to  "raise  the  sum  required  by  the 
issue  of  debentures  in  the  manner  provided  by  the  Consolidated 
Municipal  Act,  1903," 

All  parties  are  agreed  that  the  council  is  blameless  in  not 
raising  this  money  until  the  motion  made  to  quash  by-law  208 
was  finally  disposed  of,  about  October  or  November,  1911. 

But  on  the  20th  March,  1911,  a  document,  under  the  seal  of  the 
school  board,  and  signed  by  the  chairman  and  secretary-treasurer, 
was  served  upon  the  council,  in  the  following  terms: — 

"To  the  Municipal  Council  of  the  Township  of  West  Nissouri. 
The  Trustees  of  the  West  Nissouri  Continuation  School  Board 
require  of  you  the  sum  of  $1,000  on  account  for  the  sum  applied 
for  forthe  maintenance  dated  15th  day  of  March,  1911.  In  wit- 
ness whereof,"  etc.,  etc.,  etc. 

On  the  27th  March,  by  a  similarly  executed  document,  the 
school  board  notified  the  council  "that  they  withdrew  that 
portion  of  their  claim  submitted  in  their  estimate  on  the  20th 
day  of  March,  being  the  issue  of  $500  demanded  for  equipment, 
including  library,  chemical  and  physical  apparatus."  Nothing 
turns  upon  this  withdrawal,  as  it  refers  to  an  item  specifically 
for  library,  etc.,  in  the  estimates — the  whole  estimates  for  main- 
tenance and  permanent  improvements  being  $3,570. 

Nothing  was  done  on  the  demand,  and  on  the  5th  April,  the 
chairman  and  others  of  the  board  attended  a  meeting  of  the 
council  and  urged  the  council  to  raise  and  pay  over  the  money  to 
the  board,  as  the  board  intended  to  open  a  school  at  once,  and  it 
was  necessary  that  they  should  have  funds  in  order  to  carry  on  their 
work.  They  were  informed  by  the  Reeve,  in  presence  of  the 
council,  that  the  matter  should  be  referred  to  the  township  solicitor 
for  advice.  It  is  sworn  and  not  disputed  that  the  $1,000  was 
required  for  the  purpose  of  the  school  and  in  order  that  the  school 
should  be  started. 

Subsequently,  and  on  the  3rd  May,  a  member  of  the  school 
board  appeared  for  the  board  at  a  meeting  of  the  council,  and 
"demanded  from  them  that  they  should  pay  to  the  school  board 
the  moneys  required  by  the  board  under  their  written  requisitions, 
and  I  was  told  by  the  Reeve,  in  the  presence  of  the  councillors, 
that  we  could  go  to  the  Courts  and  get  our  money."    Letters  were 
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written  by  the  solicitors  for  the  board  to  the  members  of  the 
council,  on  the  7th  April  and  the  15th  April,  demanding  the  pay- 
ment of  the  $1,000.  No  answer  was  given  to  these  letters,  so  far 
as  appears. 

Finally,  a  motion  was  launched  by  the  board  for  a  mandamus 
to  compel  the  township  to  pay  the  board  the  $1,000 — ^this  was 
apparently  abandoned,  as  the  applicants  did  not  appear  on  the 
return;  and  the  Chancellor  made  an  order,  on  the  16th  June, 
dismissing  it  with  costs,  but  without  prejudice  to  a  renewal  of 
the  application.  The  motion  was  reinstated  by  the  Chief  Justice 
of  the  Common  Pleas  on  the  22nd  June;  it  came  on  for  hearing 
on  the  20th  October,  but  was  enlarged  pending  application,  in  Re 
Henderson  and  Township  of  West  Nissouri,  to  the  Supreme  Court 
of  Canada  for  leave  to  appeal.  Notice  was  served  on  the  6th 
December  for  a  renewal  of  the  motion — ^and  it  finally  came  before 
my  brother  Middleton,  who  ordered  the  council  to  pay  the  amount. 
One  branch  of  the  appeal  is  from  this  order. 

After  the  Court  of  Appeal  had,  on  the  29th  September,  dis- 
posed of  the  appeal  in  the  Henderson  case  from  the  Divisional 
Court,  two  members  of  the  school  board,  on  the  6th  October, 
1911,  attended  a  meeting  of  the  council,  and  "requested  the 
council  to  pass  a  debenture  by-law  for  the  purpose  of  raising 
$7,000  required  by  the  school  board  for  the  purpose  of  the  school 
building  and  property,"  but  were  told  by  the  Reeve  that  they 
'*had  no  official  notice  of  the  decision  of  the  Court  of  Appeal  on  the 
motion  to  quash  the  debenture  by-law  passed  previously,  and 
that  they  would  have  to  consider  the  matter  for  thirty  days." 
It  does  not  anywhere  appear  that  these  two  had  been  appointed 
by  the  school  board,  that  they  represented  or  purported  to  repre- 
sent the  school  board,  or  that  the  school  board  had  in  fact  deter- 
mined to  press  for  the  $7,000.  So,  too,  at  the  meeting  of  the 
council  on  the  29th  November,  1911,  one  Wentworth  McGuffin 
attended  the  council,  and  "requested  them  on  behalf  of  the  West 
Nissouri  Continuation  School  Board  to  pay  to  the  treasurer  of 
the  school  board  the  sum  of  $1,000  for  the  maintenance  of  the 
school,  and  the  sum  of  $7,000,  or  the  proceeds  of  the  debentures 
to  be  issued  to  build  the  school  house,  but  I  was  told  by  the  Reeve 
and  other  councillors  that  we  had  no  by-law,  and  by  one  of  the 
councillors    .     .     .    that  the  matter  would  have  to  be  laid  over 
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for  consideration.  .  .  ."  No  resolution  or  *ofl&ciaI  or  other 
act  of  the  school  board  is  adduced  to  shew  any  authority  in  Mc- 
GufEn,  even  if  he  be  the  same  McGuflSn  who  in  the  previous  June 
describes  himself  as  a  member  of  the  West  Nissouri  Continuation 
School  Board.  Nothing  was  done  by  the  council,  and,  on  the 
6th  December,  1911,  a  notice  of  motion  was  served  for  a  mandamus 
''directing  the  Corporation  of  the  Township  of  West  Nissouri 
.  .  .  and  the  Reeve  and  councillors  ...  to  raise  the  sum 
of  $7,000  by  the  issue  of  debentures  in  the  manner  provided  by  the 
Municipal  Act,  1903,  and  to  pay  the  same  to  the  treasurer  of  the 
West  Nissouri  Continuation  School  or  to  issue  the  debentures 
provided  for  under  by-law  248  .  .  .  and  to  pay  the  proceeds 
.  .  .  to  the  treasurer  of  the  West  Nissouri  Continuation 
School  Board,  or  for  such  further  or  other  order  as  may  be  just." 

This  motion  came  on  along  with  the  other  before  my  brother 
Middleton,  and  he  made  an  order  as  asked.  And  an  appeal  is 
also  taken  from  this  order 

As  to  the  first  appeal,  the  formal  order  provides  that  the 
township  do  forthwith  pay  to  the  treasurer  of  the  board  the  sum 
of  $1,000,  as  required  by  the  board,  for  maintenance  of  the  school, 
in  pursuance  of  9  Edw.  VII.  chs.  90  and  91. 

I  can  see  no  ground  for  interfering  with  this  disposition  of  the 
matter.  The  statute  is  plain — ^9  Edw.  VII.  ch.  91,  sec.  37:  the 
demand  was  official  and  sufficient;  and,  while  the  council  may 
well  have  been  justified  in  neglecting  to  comply  with  the  demand 
until  the  Court  of  last  resort  had  given  its  decision,  there  was  no 
excuse  after  this  decision.  There  may,  indeed,  have  been  no  official 
refusal — ^no  specific  refusal  in  words;  but  "it  is  not  necessary 
that  there  should  have  been  a  refusal  in  so  many  words:"  Little- 
dale,  J.,  in  Rex  v.  Brecknock^  etc,,  Canal  Co.  (1835),  3  A.  &  E.  217, 
at  p.  223.  "All  that  is  necessary  in  order  that  a  mandamus  may 
issue  is  to  satisfy  the  Court  that  the  party  complained  of  has 
distinctly  determined  not  to  do  what  is  demanded:"  Halsbury's 
Laws  of  England,  vol.  10,  p.  101,  sec.  199.  "There  should  be 
enough  to  shew  that  the  party  withholds  compliance,  and  dis- 
tinctly determines  not  to  do  what  is  required:"  per  Lord  Denman, 
C.J.,  in  Rex  v.  Brecknock^  etc,,  Canal  Co.,  3  A.  &  E.  217,  at  pp.  222, 
223.    See  also  Rex  v.  Ford  (1835),  2  A.  &  E.  588. 
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"No  rule  can  be  laid  down  for  determining  whether  there  has 
been  a  refusal  or  not.  It  is  a  waste  of  time  to  cite  former  decisions 
on  the  subject;  as  if  the  want  of  some  one  circumstance  which 
existed  in  a  former  case  would  decide  this:"  Lord  Denman,  C.J., 
in  Regina  v.  Conservators  of  Thames  (1839),  8  A.  &  E.  901,  904. 

I  think  it  must  be  abundantly  manifest  from  all  the  circum- 
stances that  the  council  "had  distinctly  determined  not  to  do 
what  is  demanded."  And,  although  the  township  seems  to  have 
no  money,  there  need  be  no  difficulty  in  procuring  enough  for 
this  purpose. 

This  appeal  must  be  dismissed. 

As  to  the  other  appeal,  there  are  different  considerations. 
Our  law  does  not,  like  the  law  in  some  at  least  of  the  American 
States,  make  a  distinction  between  duties  of  a  private  nature  and 
those  which  affect  the  public  at  large.  In  the  law  of  these  States, 
while  in  the  former  class  of  cases  a  demand  and  refusal  are  a  con- 
dition precedent  to  relief  by  mandamus,  in  the  latter  the  law  itself 
stands  in  lieu  of  the  demand,  and  the  omission  to  perform  the  re- 
quired duty  in  place  of  a  refusal:  Shortt  on  Informations,  etc., 
p.  249;  High  on  Extraordinary  Remedies,  pp.  17,  18.  But,  in 
our  law,  where  the  extraordinary  remedy  by  mandamus  is  sought, 
the  applicant  must  be  rediAS  in  curid — ^he  must  have  made  a  de- 
mand and  received  a  refusal. 

I  do  not  think  that  there  was  any  request  by  the  school  board 
shewn — two  individual  members  of  the  board  did  indeed  demand, 
but  not  on  behalf  of  the  board — ^while  McGuffin,  the  farmer  who 
asked  on  the  29th  November,  1911,  does  not  adduce  or  pretend  to 
any  authority  from  the  school  board.  It  was  the  school  board 
which  was  interested  in  the  application;  and  I  do  not  think  the 
kind  of  demand  made  is  sufficient.  A  formal  demand  would,  in 
all  probability,  have  been  of  no  use;  but,  in  proceedings  such  as 
these,  the  demand  seems  to  be  necessary. 

While  I  agree  that  it  was  the  duty  of  the  council  to  provide 
the  $7,000,  I  do  not  think  mandamus  lies.  But,  while  the  appeal 
should  be  allowed,  the  dismissal  of  the  motion  for  mandamus  will 
be  without  prejudice  to  another  application,  after  formal  demand, 
so  as  to  avoid  the  very  stringent  rule  laid  down  in  Regina  v. 
Mayor,  etc,  of  Bodmin,  [1892]  2  Q.B.  21. 

Counsel  for  the  township  said  at  the  hearing  that,  if  a  proper 
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demand  were  made,  the  township  would  accede  to  the  demand — 
80  that  it  may  be  that  another  application  will  be  unnecessary. 

As  the  appeal  succeeds  in  part,  I  think  there  should  be  no  costs 
of  the  appeal;  but  that,  in  the  proceedings  below,  costs  should 
follow  the  event  in  each  case. 

Falconbridge,  C.J.: — I  agree. 

Britton,  J. : — I  agree  that  the  appeal  in  regard  to  the  applica- 
tion for  a  mandamus  as  to  the  $7,000  should  be  allowed,  and  that 
the  appeal  as  to  the  $1,000  should  be  dismissed.  There  should 
be  no  costs  of  these  appeals  to  either  party.  The  Township  of 
West  Nissouri  should  get  costs  in  the  proceedings  below  for  the 
mandamus  as  to  the  $7,000,  and  the  Trustees  of  the  West  Nissouri 
Continuation  School  should  get  costs  in  the  proceedings  below 
for  a  mandamus  as  to  the  $1,000. 

This  case  differs  materially  in  the  facts  from  Re  Medora  School 
Section  No.  4  (1911),  reported  23  O.L.R.  523. 

I  adhere  to  the  dissenting  opinion  expressed  by  me  in  that  case 
as  to  the  exercise  of  judicial  discretion  in  granting  a  mandamus 
as  between  school  and  municipal  corporations. 

Order  below  varied. 


D.C. 
1012 

RbWest 
Nissouri 
Continua- 
tion 
School 

Riddell.  J. 


[DIVISIONAL  COURT.] 

Dominion  Flour  Mills  Co.  v.  Morris. 

Trade  Mark — *'Gold  Medal" — Undeacriptive  Words — Secondary  Meaning — 
Unregistered  Mark — Passing-off  Goods — Action  to  Restrain — Onus — 
Right  of  Plaintiffs  to  Use  of  Words — Misrepresentation. 

In  an  action  to  restrain  the  defendants  from  passing  off  their  flour  as 
the  plaintiffs'  by  the  sale  of  it  in  bags  impressed  with  the  unregistered 
trade  mark  "Gold  Medal/'  which  had  been  used  by  the  plaintiffs  for  many 
years: — 

Heldf  assuming  the  plaintiffs'  right  to  use  the  warda  "Gold  Medal,"  that 
they  had  not  satisfied  the  onus  which  was  upon  them  of  shewing  that  the 
defendants  had  sought  to  palm  off  their  flour  as  the  flour  of  the  plain- 
tiffs, and  of  shewing  that  the  words  had  acquired  a  technical  and  super- 
induced meaning  distinct  from  the  natural  one  and  applicable  only  to 
the  particular  flour  sold  by  the  plaintiffs. 

Cellular  Clothing  Co.  v.  Maxton  d  Murray,  [1899]  A.C.  526,  specially  re- 
ferred to. 

Semhle,  that,  if  there  was  no  foundation  in  fact  for  the  use  by  the  plain- 
tiffs of  the  words  "Gold  Medal,"  such  as  that  they  had  gained  a  prize 
"for  their  flour  at  some  exhibition  or  competition,  the  plaintiffs  would 
be  outlawed  for  misrepresentation. 

39 — XXV.  O.L.R. 


D.C. 
1912 
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D.  C.  Appeal  by  the  plaintiffs  from  the  judgment  of  Falconbbidge' 

C.J.K.B.,  dismissing  the  action,  which  was  brought  to  restrain  the 

DoMnjioK     defendants  from  selling  flour  in  bags  with  the  mark  "Gold  Medal" 
Flour  Mills 

Co.  thereon,  which,  the  plaintiffs  alleged,  was  a  mark  used  by  them 

MoRBis       ^^^  many  years  as  applied  to  the  flour  sold  by  them  and  by  which 

it  was  known. 

February  8.  The  appeal  was  heard  by  a  Divisional  Ck)urt 
composed  of  Boyd,  C,  Latchford  and  Middleton,  JJ. 

W.  S.  McBrayne,  for  the  plaintiffs.  The  plaintiffs'  business 
has  been  built  up  around  the  name  "Gold  Medal,"  in  Hamilton 
and  the  vicinity,  ever  since  the  year  1886,  in  which  it  was  used  by 
their  predecessors  in  title.  The  plaintiffs'  flour  has  been  asked 
for  as  "Gold  Medal  Flour"  in  the  district  mentioned  during  the 
last  twenty-five  years,  and  the  name  should  be  recognised  as  a 
mark  applied  to  their  flour  by  which  it  is  known,  and  with  which 
the  defendants  have  no  right  to  interfere. '  He  referred  to  Barth" 
wick  V.  The  Evening  Post  (1888),  37  Ch.D.  449,  per  Cotton,  L.J., 
at  p.  461, 'and  per  Bowen,  L.J.,  at  p.  464,  where  these  learned 
Judges  clearly  indicate  that  in  such  a  case  as  that  now  before  the 
Court,  the.  plaintiffs  should  succeed,  as  here  there  is  direct  com- 
petition between  the  article  supplied  by  the  plaintiffs  and  that 
supplied  by  the  defendants.  Reference  was  also  made  to  the 
following  cases:  Lee  v.  Haley  (1869),  L.R.  5  Ch.  155;  North 
Cheshire  and  ^Manchester  Brewery  Co,  v.  Manchester  Brewery  Co., 
[1899]  A.  C.  83;  Robinson  v.  Bogle  (1889),  18  O.R.  387;  Wheeler 
V.  Johnston  (1879),  L.R.  3  Ir.  284;  Crawford  v.  Shuttock  (1867), 
13  Gr.  149;  Edelsten  v.  Edelsten  (1863),  1  DeG.  J.  '&  S.  185; 
Burgess  v.  Burgess  (1853),  3  DeG.  M.  &  G.  896. 

G.  Lynch'Stauntony  K.C.,  and  W.  M,  McClemont,  for  the  de- 
fendants, referred  to  the  following  authorities:  Lee  v.  Haley ^ 
supra,  at  p.  162;  National  Starch  Manufacturing  Cq.  v.  Munn^s 
Patent  Maizena  and  Starch  Co.,  [1894]  A.C.  275;  Robinson  v. 
Bogle,  supra;  Partlo  v.  Todd  (1888),  17  S.C.R.  196;  WheeUr  v. 
Johnston,  supra. 

February  17.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.  : — This  is  a  case  of  alleged  passing  off  goods  by  the  sale 
of  flour  in  bags  impressed  with  a  trade  mark  (unregistered)  which, 
it  is  said,  is  used  by  the  defendants  to  the  plaintiffs'  detriment. 


Digitized  by  VjOOQIC 


Boyd.G. 


XXV.]  ONTARIO  LAW  REPORTS.  563 

The  words  used  which  are  complained  of  are  "Gold  Medal;"  and,         ^-  ^• 

as  the  mark  is  not  registered,  the  onus  is  on  the  plaintiffs  to  shew         

that  the  defendants  have  been  attempting  to  sell  and  have  been     I>ominion 

Flour  Mills 
selling  the  bags  of  flour  they  deal  in  as  those  made  by  the  plaintms.  Co. 

The  plaintiffs  are  millers,  and  manufacture  this  brand  of  flour      morris 

at  Hamilton;   the  defendants  are  dealers  in  flour,  wholesale  and 

retail,  and  sell  flour  manufactured  at  Caledonia  in  bags  stamped 

with  the  same  words  as  are  found  on  the  plaintiffs'  bags,  i,e,, 

"Gold  Medal." 

And  next  the  onus  is  on  the  plaintiffs  to  shew  that  the  term 
''Gold  Medal"  has  acquired,  as  used  by  the  plaintiffs,  a  secondary 
meaning,  denoting  their  flour  only. 

The  words  "Gold  Medal"  are  ordinary  words  capable  of  a  well- 
understood  meaning,  and  are  applicable  to  articles  which  have 
gained  a  prize  at  some  exhibition  or  competition.  They  are  in 
no  way  descriptive  of  flour,  nor  can  they  properly  be  used  as  a 
trade  mark  if  they  are  misdescriptive  and  misleading,  in  this 
sense,  that  the  flour  of  the  plaintiffs  never  had  the  "Gold  Medal" 
awarded  to  it. 

But,  apart  from  this  aspect  of  the  case,  suppose  a  legitimate 
use  of  the  words,  it  lies  upon  the  plaintiffs  to  prove  that  these 
merely  descriptive  words  (implying  success  at  some  exhibition) 
have  acquired  a  technical  and  superinduced  meaning  distinct 
from  the  natural  one  and  applicable  only  to  this  particular  flour. 
That  is  the  proposition  to  be  estabUshed,  and  it  must  be  so  by 
convincing  evidence.  Whereas  here  .it  is  in  evidence  that  the 
words  "Gold  Medal"  are  applied  to  flour  all  over  the  country 
(although  the  only  makers  who  have  heretofore  supplied  Hamilton 
under  that  name  appear  to  be  the  plaintiffs). 

The  reasons  against  allowing  an  exclusive  expropriation  (so 
to  speak)  of  the  words  "Gold  Medal"  to  a  particular  kind  of 
flour  are  more  cogent  than  in  the  case  of  simply  descriptive  words. 
As  to  the  latter  class  of  words,  I  quote  from  Lord  Shand:  "If  a 
person  employing  a  word  or  term  of  well-known  signification  and 
in  ordinary  use  ...  is  yet  able  to  acquire  the  right  to 
appropriate  a  word  or  term  in  ordinary  use  in  the  English  language 
to  describe  his  goods,  and  to  shut  others  out  from  the  use  of  this 
descriptive  term,  he  would  really  acquire  a  right  more  valuable 
than  either  a  patent  or  a  trade-mark.     .     .     .    That  being  so, 
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^'  ^'        it  appears  to  me  that  the  utmost  difficulty  should  be  put  in  the 

way  of  any  one  who  seeks  to  adopt  and  use  exclusively  as  his  own 

Dominion     ^  merely  descriptive  term:"    Cellular  Clothing  Co.  v.  Maxton  & 
Flour  Mills  ^  r  w 

Co.  Murray,  [1899]  A.C.  326,  at  pp.  339,  340. 

Morris  The  origin  of  these  words  "Gold  Medal, "  in  reference  to  flour, 

g^^Q^  is  not  as  clear  as  might  be  in  the  evidence,  but  the  use  did  not 
originate  with  the  plaintiffs  or  their  predecessors.  It  came 
from  the  United  States,  and  spread  since  1880  over  many  parts 
of  Ontario.  The  evidence  would  lead  me  to  say  that  it  came  to 
be  used  as  a  synonym  for  excellence.  It  was  first  applied  to  flour 
from  Ontario  wheat;  but  afterwards,  as  the  trade  developed, 
it  came  to  be  applied  to  a  mixture  of  Ontario  and  Manitoba  wheat. 
It  came  to  mean  an  excellent  blended  flour  of  these  components. 
Any  good  miller  would  know  how  to  make  a  good  blend — say  40 
parts  of  Manitoba  to  60  parts  of  Ontario  product.  But  there  was 
no  standard  or  settled  rule;  and,  as  made  by  the  plaintiffs,  there 
were  from  year  to  year  variations  depending  on  the  season,  the 
jdeld,  and  the  price.  Various  grades  of  the  Manitoba  wheat 
were  used  by  the  plaintiffs  and  their  predecessors,  and  all  sold  in 
bags  stamped  "Gold  Medal;"  and  so  all  along  in  other  parts  of 
the  Province  the  same  blend  was  sold  in  bags  having  impressed 
the  same  words.  In  brief,  the  words  were  used  as  a  vague  euphe- 
mistic term,  serviceable  as  a  sort  of  catch-word  with  the  public, 
but  of  no  significance  as  meaning  the  flour  made  by  the  plaintiffs 
any  more  than  that  made  all  over  the  country  (outside  of  Hamil- 
ton). 

In  passing  off  cases  it  is  not  essential  that  fraud  should  be 
proved  in  case  it  appears  that  there  is  an  intention  to  sell  one  man's 
goods  as  and  for  another's.  The  language  in  Lee  v.  Hal&y,  L.R. 
5  Ch.  155,  cited  by  the  Chief  Justice,  appears  to  be  open  to  some 
modification  in  this  respect  (see  judgment  of  Lord  Westbury  in 
Leather  Cloth  Co,  v.  American  Leather  Cloth  Co.  (1863),  4  DeG.  J.  & 
S.  137,  affirmed  in  the  same  case  (1865),  11  H.L.C.  523).  But  it 
is  a  matter  of  almost  controlling  significance  if  there  is  an  absence 
of  direct  evidence  to  shew  that  any  one  has  been  deceived.  I 
would  again  quote  from  Lord  Shand's  judgment  a  significant 
sentence  which  he  commends  from  the  judgment  of  Lord  Kyllachy : 
"I  do  not  myself  remember  a  case  in  which  the  use  of  a  merely 
descriptive  name  has  been  interdicted  as  deceptive,  unless  in  cir- 
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cumstances  which  truly  involved  fraud  on  the  part  of  the  user:         ^-  ^- 

1012 

[1899]  A.C.  at  p.  341.    In  the  case  in  hand  there  is  no  evidence        

that  any  one  was  deceived  by  the  defendants'  use  of  the  words,     Dominion 

jtloub  mills 
nor  that  any  confusion  had  arisen  or  was  likely  to  anse  by  pur-         Co. 

chasers  of  flour.    Barring  the  use  of  the  words  in  common  ("Gold       morbis 
Medal")  everything  else  in  the  defendants'  advertisements  and 
labels  and  bags  appealing  to  the  eye  is  clearly  and  distinctively 
different  from  those  used  by  the  plaintiffs.    The  defendants 
have  made  no  attempt  to  deceive  the  public,  or,  if  they  have  so 
attempted,  no  attempt  has  been  made  to  shew  it  in  evidence. 
The  plaintiffs'  trade  may  be  affected  by  the  defendants'  business, 
but  not  more  so  than  will  arise  from  fair  and  ordinary  competition. 
The  whole  situation  is  cleared  by  what  is  said  as  to  the  source 
of  the  paper  bags  which  held  the  flour.    These  have  been  prepared 
at  the  Lincoln  Mills  Paper  Company's  mills,  stamped  with  the 
brand  "Gold  Medal,"  as  far  back  as  1885,  before  the  plaintiffs' 
predecessors  were  in  the  field,  and  these  bags  were  supplied  indis- 
criminately  throughout   Ontario.    The   company   had   a   stock 
block  with  these  words  on,  and  various  people  would  buy  the  bags 
so  stamped  without  any  name  of  flour-maker  on.    It  was  con- 
sidered a  stock  pattern  when  so  turned  out  without  any  name 
beyond  "Gold  Medal"  on.    Then,  if  makers'  names  were  to  be 
put  on,  the  company  would  arrange  and  differentiate  the  print- 
ing so  that  one  would  not  interfere  with  another.    Supplies  of 
bags  made  up  with  makers'  names  were  furnished  in  this  way  in 
earlier  years  to  Lake  &  Bailey,  under  whom  the  plaintiffs  claim, 
as  well  as  to  the  defendants  in  later  years.    This  method  of  supply- 
ing and  obtaining  paper  and  other  bags  stamped  "Gold  Medal" 
takes  all  the  point  out  of  the  supposed  attempt  to  interfere  illicitly 
with  the  plaintiffs'  trade.    The  plaintiffs'  suit  is  a  vain  attempt  to 
impose  a  tertiary  meaning  on  "Gold  Medal,"  importing  the  par- 
ticular blend  of  the  plaintiffs'  flour  sold  at  Hamilton,  and  so  exclude 
all  competitors  selling  mixed  wheat  flour  from  the  benefits  of  Ham- 
ilton trade.    It  is  impossible  thus  to  insulate  Hamilton  by  reason 
of  a  supposed  local  meaning  attaching  to  the  mark  "Gold  Medal," 
and  thereby  give  the  plaintiffs  a  monopoly  in  that  place. 

The  slender  evidence  to  support  this  fabric  is  exposed  by  what 
is  said  by  Lord  Davey  in  a  case  already  quoted  from.  For  in- 
stance, a  dealer  in  Hamilton  says  that,  before  the  defendants 
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D.  0.        began  to  sell  "Gold  Medal,"  if  he  had  been  asked  for  that  brand, 

he  would  have  sold  the  plaintiffs^  flour.    Naturally  so,  for  the 

Dominion     obvious  reason  that  the  plaintiffs^  "Gold  Medal"  was  then  the 
Flour  Mills 

Co.  only  flour  under  that  name  sold  in  Hamilton.    Of  such  kind  of 

Morris       evidence  Lord  Davey  said:    "Unless  the  gentlemen  who  give 

evidence  of  that  kind  know  that  there  are  other  manufacturers 

making  similar  classes  of  goods,  there  is  no  subject  of  comparison:" 

[1899]  A.C.  at  p.  346. 

As  to  the  right  to  use  "Gold  Medal"  by  the  plaintiffs,  it  is 
matter  for  serious  consideration.  If  these  words  connote  the 
same  idea  as  "Prize  Medal,"  and  if  there  is  no  foundation  in  fact 
for  their  use,  the  cases  of  BaUy  v.  HiU  (1863),  1  H.  &  M.  264,  270, 
and  TaUennan  v.  Dowsing  Radiant  Heat  Co.,  [1900]  1  Ch.  1,  9, 
go  far  to  shew  that  the  plaintiffs  would  be  outlawed  for  misrepre- 
sentation; but  the  matter  may  be  left  undisposed  of  on  the 
present  record.  I  have  assumed  everjrthing  in  favour  of  the  plain- 
tiffs' title,  going  back  to  1885. 

The  brief  simi  of  the  whole  is,  that  the  plaintiffs  have  signally 
failed  to  prove  that  the  defendants  have  sought  to  palm  off  their 
flour  as  the  flour  of  the  plaintiffs;  and  the  result  is,  that  the 
judgment  should  be  affirmed  with  costs. 

After  handing  out  this  judgment,  I  have  found  the  point 
which  was  left  undecided  by  us,  decided  as  to  "Gold  Medal"  in 
a  New  York  case:  see  Taylor  v.  Gillies  (1874),  59  N.Y.  331. 

Appeal  dismissed  mth  costs. 


1912 


D.C.  [DIVISIONAL  COURT.] 


Re  Sturmer  and  Town  of  Beaverton. 


F  K*  17  Coats — 'Power  of  Court  to  Mulct  Real  lAtigant — Stranger  to  Record — 
Motion  to  Quaah  Mu/nicipal  By-law — Judicature  Aatj  sec,  119 — Leave 
to  Appeal  to  Court  of  Appeal — Refusal. 

The  Court  has  power  to  award  costs  against  the  real  litigant  when  he 
brings  a  cause  or  matter  before  the  Court  in  the  name  of  a  man  of 
straw,  for  the  purpose  of  avoiding  liability  for  costs. 

This  jurisdibtion  is  not  confined  to  ejectment;  and  was  exercised  in  a  case 
where  two  ratepayers  had  put  forward  a  third,  a  man  without  means, 
though  not  without  interest,  as  applicant  in  an  unsuccessful  proceeding 
to  quash  a  municipal  by-law. 

Review  of  the  authorities. 

The  Qu^en  v.  Greene  (1»43),  4  Q.B.  646,  12  L.J.X.S.Q.B.  239,  specially  re- 
ferred to. 
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Apart  from  the  law  and  practice  before  the  Judicature  Act,  sec.   119  of  D.  C. 

that  Act,  as  found  in  R.S.O.  1807,  ch.  61,  gives  full  power  to  determine  1912 

by  whom  and  to  what  extent  costs  are  to  be  paid,  and  makes  clear  the  

jurisdiction  of  the  Court  to  award  costs  against  a  stranger  to  the  record  Rx  Stu&mer 

in  a  proper  case.  and 

Order  of  Boyd,  C,  ante  190,  192,  affirmed  by  a  Divisional  €ourt;  and  leave  Town  op 

to  appeal  to  the  Court  of  Appeal  refused  by  Moss,  C.J.O.  Bkavsrton 

Appeal  by  Alexander  Hamilton  from  the  order  of  Boyd,  C, 
ante  190, 192,  requiring  the  appellant  to  pay  certain  costs,  amount- 
ing to  $384,  to  the  Corporation  of  the  Town  of  Beaverton. 

January  15.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Clute,  Latchford,  and  Middleton,  JJ. 

G.  Lynch'Staunton,  K.C.,  for  the  appellant,  Hamilton,  argued 
that  the  case  at  bar  was  entirely  different  from  the  cases  in  eject- 
ment which  are  cited  in  behalf  of  the  respondent's  contention, 
as  the  jurisdiction  to  award  costs  against  a  landlord  in  these 
cases  has  always  been  regarded  as  an  exception  to  the  general 
rule  that  the  Court  will  not  interfere  to  make  a  person  who  is 
not  a  party  to  the  record  pay  the  costs  of  the  action,  though  he 
is  the  real  party  interested  in  the  event  of  it:  Hayward  v.  Giffard 
(1838),  4  M.  &  W.  194,  a  case  which  was  followed  in  Evans  v. 
Rees  (1841),  11  L.J.N.S.Q.B.  11.  See  also  Thrustout  d.  Jones 
V.  Shenton  (1829),  10  B.  &  C.  110,  112,  and  Berkeley  v.  Dimery, 
ib.  113  (n.)  The  distinction  between  ejectment  cases  and  others 
is  also  referred  to  in  Hutchinson  v.  Greenwood  (1854),  4  E.  &  B. 
324,  which  is  cited  in  the  judgment  from  which  this  appeal  is 
taken.  The  language  of  Warrington,  J.,  in  In  re  Appleton 
French  &  Scrafton  Limited,  [1905]  1  Ch.  749,  at  p.  755,  shews 
that  cases  of  that  kind  cannot  be  treated  as  precedents  in  a  case 
like  this,  which  is  similar  to  the  Hayward  case:  see  51  R.R. 
529,  and  cases  there  collected.  It  cannot  be  said  that  the  plain- 
tiff in  this  case  was  a  ''manufactured  plaintiff,"  and  there  is  no 
reason  to  believe  that  he  would  not  have  taken  the  proceedings  * 
in  any  case.  The  application  of  the  respondents  is  quite  different 
from  one  asking  for  security  for  costs,  in  respect  of  which  the 
Court  has  most  extensive  powers. 

W,  E.  Raney,  K.C.,  for  the  respondents.  The  line  of  authority 
relied  on  by  the  appellant  is  derived  exclusively  from  common 
law,  yet  the  opinion  of  the  majority  of  the  Court  in  Hutchinson 
V.  Greenwood  is  against  him,  as  also  a  line  of  equity  cases:   see 
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I>C.         Corporation  of  Burford  v.  LenthaU  (1743),  2  Atk.  551;  AUorney- 

]^        General  v.  Skinners  Co,  (1837),  C.  P.  Coop.  (Prac.)  1,  7,  cited 

Rr  Stubmkb  by  Boyd,  C;  Anonymous  (1807),  14  Ves.  207;  Hearsey  v.  PecheU 

Town  op      (1839),  5  Bing.  N.C.  466  (a  common  law  case);  In  re  Partington 

Bkaverton     (1821)^  6  Madd.  71;  Burke  v.  LidtDeU  (1844),  1  Jo.  &  Lat.  703; 

Mason  v.  Jeffrey  (1866),  2  Ch.  Ch.  15,  where  Burke  v.  lAdwell 

is  referred  to;   Haihway  v.  Doi(/  (1881),  9  P.R.  91;  Andrews  v. 

Barn6«  (1888),  39  Ch.D.  133,  per  Fry,  J.,  at  p.  138,  where  he 

deals  with   the    jurisdiction  of  courts  of  equity  in  relation  to 

costs. 

Lynch-Stauntony  in  reply,  argued  that  the  cases  cited  on 
behalf  of  the  respondents  were  not  applicable.  Lord  Campbell 
says,  in  his  judgment  in  the  Hutchinson  case,  that  it  is  an  excep- 
tion to  the  general  rule;  so  that  case  is  really  authority  in  our 
favour.    He  referred  to  Eraser  v.  Malloch  (1896),  23  Rettie  619. 

January  26.  Clute,  J. : — Appeal  from  the  order  of  the  Chan- 
cellor directing  one  Hamilton  to  pay  certain  costs  amounting  to 
$384,  the  balance  of  costs  in  testing  local  option  by-law. 

It  clearly  appeared  and  was  not  disputed  that  the  proceedings 
taken  in  the  name  of  Stunner  were  at  the  instance  of  Hamilton 
and  one  Overend.  Stunner  being  inesponsible,  they  put  him 
forward  in  order  to  escape  liability  for  costs;  they  became  re- 
sponsible to  the  solicitor  who  acted  for  Sturmer  for  his  costs, 
and  they  furnished  the  money  paid  into  Court  as  security  for 
costs.  The  amount  here  ordered  to  be  paid  is  the  amount  in 
excess  of  the  security  given. 

The  Chancellor  held  that  the  proceeding  was  an  abuse  of  the 
process  of  the  Court,  and  that  there  was  inherent  power  in  the 
Court  to  make  the  person  who  had  set  the  Court  in  motion  pay 
the  costs  of  the  unsuccessful  application,  and  this  though  the 
person  be  not  formally  a  party,  but  one  who  is  the  instigator 
and  supporter  of  the  movement.  He  further  held  that  under 
the  Judicature  Act*  there  is  now  ample  jurisdiction  to  deal  with 
costs;  full  power  is  given  to  determine  by  whom  and  to  what 
extent  costs  are  to  be  paid:   sec.  119. 

Mr.  Lynch-Staunton  strongly  urged  that  the  rule  here  in- 
voked was  only  applicable  in  cases  of  ejectment,  because  in 
those  cases  the  tenant  is  put  forward  by  the  landlord  as  a  party, 
♦R.S.0. 1897,  ch.  51. 
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and  that  the  Court  has  no  jurisdiction  to  bring  any  one  not  a         ^•^• 

party  before  the  Court  and  order  him  to  pay  the  costs,  and  that         

the  Judicature  Act  has  no  application  to  the  present  case,  and  R*  Sturmer 
does  not  extend  the  rule  to  a  case  like  the  present.  Town  of 

He  further  pointed  out  that,  in  the  present  case,  the  applicant    Bkaverton 
had  a  right  to  move,  and  that  it  was  only  in  those  cases  where       ^^^'  ^• 
the  applicant  had  no  right  that  the  rule  applied. 

The  case  chiefly  relied  upon  by  the  appellant  was  Hayward 
V.  Giffard,  4  M.  &  W.  194.  The  affidavits  upon  which  the  rule  in 
the  Hayward  case  was  obtained,  calling  upon  one  Spencer  to  pay 
the  defendants  their  costs,  tended  to  shew  that  Spencer  was  the 
real  plaintiff,  and  not  Hayward,  and  also  set  forth  an  admission 
by  the  plaintifif's  attorney  "that  the  action  was  brought  by  and 
at  the  instance  of  the  said  George  Spencer,  and  that  the  said  Hay- 
ward was  the  nominal  plaintiff  only."  Lord  Abinger  stated  that, 
were  they  at  liberty  to  consult  equity  and  justice,  they  should 
probably  make  the  rule  absolute.  He  further  pointed  out  that 
the  authority  of  the  Courts  at  Westminster  is  derived  from  the 
Queen's  writ,  directing  them  to  take  cognisance  of  the  suits  men- 
tioned in  the  writs  respectively,  and  thus  bringing  the  parties 
before  them.  This  being  so,  they  had  no  power  to  order  any 
particular  individual  to  come  before  them  at  their  pleasure.  In 
the  absence  of  contempt  or  other  special  cause,  "we  cannot  make 
any  order  against  an  individual  who  is  not  party  to  any  suit 
before  us,  nor  has  been  guilty  of  any  contempt,  but  merely  because 
he  has  an  interest  in  the  event  of  the  suit.''  He  then  points  out 
the  exceptional  cases  where  the  Courts  have  interfered  in  this 
way,  referring  to  ejectment,  which  is  a  fictitious  proceeding,  and 
the  Courts  allow  the  action  to  be  brought  in  the  name  of  a  nominal 
plaintiff,  and  allow  the  landlord  to  come  in  and  defend,  but  they 
take  notice  of  the  real  parties  Utigant.  "Those  are  the  excepted 
cases,  but  the  general  rule  is,  that  courts  of  justice  have  no  power 
except  over  parties  to  the  record." 

This  case  was  followed  in  Evans  \.  Rees  (1841),  2  Q.B.  334 
11  L.J.N.S.Q.B.  11,  and  cited  in  the  judgment  of  the  Judicial 
Committee  in  Ram  Coomar  Coondoo  v.  Chunder  Canto  Mookerjee 
(1876),  2  App.  Cas.  186.  Sir  Montague  Smith,  who  delivered  the 
judgment  of  the  Committee,  referred  (p.  212)  to  the  Courts  having 
ordered  the  real  parties  to  pay  the  costs  in  actions  of  ejectment, 
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^-  ^-        originally  on  the  ground  that  that  action  was  in  form  a  fictitious 

proceeding,  and  having  once  assumed  this  power  they  had  con- 

Rb  Sturmer  tfaiued  to  exercise  it  in  the  actions  substituted  for  that  of  ejectment. 

AND  ^    .  * 

TowK  OF      "Again,  the  Courts,  it  has  been  said,  would  so  interfere  in  case 
EAVERTON    ^j  ^^^  coutcmpt  OF  abusc  of  their  proceedings:   see  Hayward  v. 
oiute.  J.       Giffard.''    The  case  was  also  referred  to  in  the  judgment  in  the 
Scottish  case  Fraser  v.  MaUoch,    23  Rettie  619. 

In  Hutchinson  v.  Greenwood,  4  E.  ct;  B.  324,  it  was  held  that  in 
ejectment,  as  well  since  the  Common  Law  Procedure  Act,  1852, 
as  before,  the  Court  has  jurisdiction  to  order  by  rule  the  parties 
really  conducting  the  defence  to  pay  the  costs  of  the  plaintiflF, 
though  those  parties  are  strangers  to  the  record,  and  claim  no 
interest  in  the  property.  Lord  Campbell  in  this  case  says,  at 
p.  326:  "I  cannot  see  that  the  Common  Law  Procedure  Act,  1852, 
affects  the  question  at  all.  The  principle  is  that  the  individuals 
who  order  an  appearance  to  be  entered  in  ejectment,  in  the  names 
of  those  not  really  defending  the  suit,  abuse  our  process,  and  that, 
as  they  substantially  are  the  suitors,  we  have  jurisdiction  to  make 
them  pay  the  costs."  Erie,  J.,  dissenting,  was  of  opinion  that, 
the  parties  being  strangers  to  the  record,  the  Court  had  not  this 
smnmary  jurisdiction  over  them. 

In  Evans  v.  Rees,  11  L.J.N.S.Q.B.  11,  Wightman,  J.,  referring 
to  Hayward  v.  Giffard,  states  that  all  the  cases  cited  in  which  this 
power  has  been  exercised  were  ejectments;  and  that  form  of  action 
is  an  exception  to  the  general  rule. 

A  case  more  nearly  resembling  the  present  is  that  of  The  Queen 
v.  Greene  (1843),  4  Q.B.  646;  S.C.  (1842),  11  L.J.N.S.Q.B.  281. 
There  it  was  held  that  where  a  rule  nisi  for  a  quo  warranto  informa- 
tion is  discharged,  and  it  appears  that  the  party  making  affidavit 
as  relator  is  indigent  and  unable  to  pay  costs,  and  was  procured 
to  make  the  application  by  another  who  is  the  real  prosecutor, 
the  Court  will  order  the  costs  to  be  paid  by  the  party  so  promoting 
the  application.  It  makes  no  difference  that  such  party  was  em- 
ployed on  the  motion  as  an  attorney.  In  this  case  Hayward  v. 
Giffard  was  cited.  It  is  true  that  the  person  ordered  to  pay  the 
costs  was  a  solicitor,  but  that  was  not  the  ground  for  the  order 
for  payment.  Lord  Denman,  C.J.  (4  Q.B.  at  p.  652),  said:  "The 
question  is,  whether  a  person  who,  on  a  motion  for  a  quo  warranto 
information,  acts  as  an  attorney,  is  on  that  account  to  avoid  pay- 
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ment  of  costs,  when  he  has,  in  fact,  been  the  relator,  but  has  put         D.  C.   • 

1912 

forward  another  person  in  that  capacity,  who  is  unable  to  pay         

costs.  I  have  no  doubt  that  he  is  liable,  where  it  appears  that  he  Ri5  Sturmeb 
is  actually  and  virtually  a  relator."  Town  of 

In  Hearsey  v.  PecheU,  5  Bing.  N.C.  466,  Tindal,  C.J.,  said:  B'^vkbton 
"The  real  question  is,  whether  this  is  the  action  of  the  plaintiff,  or  oiuta,  j. 
substantially  the  action  of  Mr.  Wood.  If  it  were  an  action  which 
the  plaintiff  would  not  have  brought  but  for  the  instigation  and 
countenance  of  Wood,  the  case  would  fall  within  Tenant  v.  Brown 
(1826),  5  B.  &  C.  208,  and  another  case  in  the  Court  of  King's 
Bench,  where  a  master  was  compelled  to  pay  costs  for  his  servant, 
whom  he  had  put  forward  as  a  defendant  instead  of  himself. 
But  it  is  not  clear  to  me  that  this  is  an  action  which  the  plaintiff 
would  not  have  brought  without  instigation  of  Wood.'' 

In  (1843)  12  L.J.N.S.  Q.B.  239,  the  case  of  The  Queen  v. 
Greene  came  before  the  Court,  consisting  of  Denman,  C.J.,  Patte- 
son,  J.,  WilUams,  J.,  and  Wightman,  J.,  on  a  subsequent  applica- 
tion,* when  Lord  Denman  said:  "I  am  of  opinion,  upon  the  facts 
of  this  case,  that  a  person  in  the  situation  of  the  attorney  here, 
is  not  to  avoid  the  payment  of  costs,  when  he  is,  in  fact,  the  real 
relator,  merely  by  putting  forward  another  person,  bearing  that 
name,  and  who  has  complied  with  the  general  rule  of  Michaelmas 
term,  1839.  Under  such  circumstances,  the  real  party  will  be 
made  to  pay  the  costs." 

I  do  not  find  that  The  Queen  v.  Greene  has  ever  been  overruled 
or  questioned.  It  is,  I  think,  an  authority  in  an  application  of 
this  kind  to  give  costs  against  the  party  who  is  the  real  litigant, 
although  his  name  does  not  appear  as  the  applicant  making  the 
motion. 

I  agree  with  the  Chancellor  that,  under  the  Judicature  Act, 
there  is  now  ample  jurisdiction  to  deal  with  costs,  full  power  being 
given  to  determine  by  whom  and  to  what  extent  costs  are  to  be 
paid:  sec.  119;  and  in  a  case  of  this  kind  I  am  of  opinion  that, 
where  the  real  party  Utigant  puts  forward  another  person  in  whose 
name  proceedings  are  taken,  the  Court  has  jurisdiction  to  impose 
costs  against  the  real  litigant.  The  appeal  should  be  dismissed 
with  costs. 

*The  application  appears  to  have  been  subsequent  to  that  reported  in 
11  L.J.N.S.Q.B.  281 ;  out  the  same  application  as  that  reported  in  4  Q.B. 
646,  from  which  report  the  learned  Judge  quotes  above. 
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Re  Sturmbr 

AND 

Town  of 
Beavebton 

lUddleton.  J. 


Latchford,  J. : — I  agree. 

MiDDLETON,  J. : — I  think  the  judgment  appealed  from  is  clearly 
right.  It  is  quite  true  that  the  jurisdiction  of  the  Common  Law 
Courts  to  award  costs  must;  in  general,  be  found  in  some  statute; 
but  it  is  equally  a  recognised  exception  to  this  general  statement 
that  the  Common  Law  Courts  always  had  power  to  award  costs 
against  one  unsuccessfully  invoking  the  aid  of  its  process,  even 
when  the  Court  had  no  jurisdiction  to  entertain  the  application: 
Rex  V.  Bennett  (1902),  4  O.L.R.  205;  Re  Cosmopolitan  Life  Asso- 
ciation (1893),  15  P.R.  186;  In  re  Bombay  Cinl  Fund  Act  (1888), 
40  Ch.D.  288.  And  the  Court  always  had  power  to  award  costs 
against  the  real  applicant  when  the  motion  was  made  by  him 
in  thle  name  of  a  man  of  straw  for  the  purpose  of  avoiding  liability. 
The  Courts  were  never  so  blind  as  to  be  unable  to  see  through 
the  flimsy  device  nor  so  impotent  as  to  be  unable  to  act. 

The  Queen  v.  Greene,  4  Q.B.  646,  has  never  been  doubted.  It 
determines:  "Where  a  rule  nisi  for  a  quo  warranto  information  is 
dischai^ed,  and  it  appears  that  the  party  making  affidavit  as 
relator  is  indigent  and  unable  to  pay  costs,  and  was  procured  to 
make  the  application  by  another  who  is  the  real  prosecutor,  the 
Court  will  order  the  costs  to  be  paid  by  the  party  so  promoting 
the  application."  This  is  a  decision  of  Denman,  C.J.,  and  Patte- 
son,  Williams,  and  Wightman,  JJ.  In  answer  to  the  rule  Regina 
V.  Thom^  (1837),  7  A.  ife  E.  608,  Hayward  v.  Giffard,  4  M.  &  W. 
194,  and  Regina  v.  Dodson  (1839),  9  A.  &  E.  704,  were  relied  upon — 
and,  in  addition,  it  was  urged  that  Simpson,  to  whom  the  rule 
had  been  addressed,  was  attorney  for  the  relator,  and  was  acting 
in  discharge  of  his  duty.  Lord  Denman  says:  "The  question  is, 
whether  a  person  who,  on  a  motion  for  a  quo  warranto  information, 
acts  as  an  attorney,  is  on  that  account  to  avoid  payment  of  costs, 
when  he  has,  in  fact,  been  the  relator,  but  has  put  forward  another 
person  in  that  capacity,  who  is  unable  to  pay  costs.  I  have  no 
doubt  that  he  is  Uable,  where  it  appears  that  he  is  actually  and 
virtually  a  relator."  This  justifies  the  head-note,  which  pro- 
ceeds: "It  makes  no  dilBference  that  such  party  was  employed  on 
the  motion  as  an  attorney."  In  other  words,  the  liability  is  not 
because  he  was  attorney,  but  notwithstanding  that  he  was  attorney. 

This  case  also  shews  that  the  liability  may  be  enforced  in  a 
summary  way. 
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Some  question  having  arisen  as  to  the  material  that  should         ^•^• 

be  read  upon  such  an  application,  a  rule  of  Court  was  promulgated         

in  Easter  term,  1843,  dealing  with  this  question:   "In  every  case  ^»  Sturmbr 
in  which  the  Court  shall  grant  a  rule    ...    to  compel  any      Town  op 
person,  not  a  party  to  an  original  rule,  to  pay  the  costs  of  such      ■a^™^^ 
original  rule,"  &c.    Thus,  in  the  year  1843,  the  Common  Law    Middi«ton,j. 
Courts,  not  only  by  decision,  but  by  formal  rule,  asserted  the 
jurisdiction  in  question. 

It  is  said  with  much  force  that  the  cases  shew  that  the  juris- 
diction to  award  costs  against  a  landlord  who  defended  an  eject- 
ment action  was  always  regarded  as  an  exception  to  the  general 
rule  that  the  Court  had  no  power  save  over  parties  to  the  record, 
and  that  this  exception  was  based  upon  the  peculiar  practice  in 
ejectment.  Undoubtedly  this  is  said  in  so  many  words  in  Hay- 
ward  V.  Giffard,  4  M.  &  W.  194,  but  I  can  only  regard  The  Queen 
V.  Greene  as  a  deliberate  refusal  to  recognise  this  limitation  to  the 
general  power  of  the  Court. 

In  Mobbs  v.  Vandenbrande  (1864),  33  L.J.Q.B.  177,  a  motion 
was  made  in  an  ejectment  action  to  compel  one  Johnson,  who 
had  really  brought  the  action  in  the  name  of  Mobbs,  to  pay  the 
defendant's  costs.  The  motion  was  resisted  upon  the  ground 
that  the  only  exception  to  the  general  rule  was  in  the  case  of  de- 
fences in  ejectment,  and  it  was  shewn  that  the  Court  had  assimied 
jurisdiction  over  the  landlord  who  defended  in  his  tenant's  name 
because  he  was  a  party  to  the  consent  rule  necessary  under  the 
old  practice.  This  made  the  landlord  quasi  a  party  and  conferred 
jurisdiction  over  him.  It  was  said  that  Johnson,  not  being  a 
party  to  any  such  consent  rule,  could  not  be  made  liable.  Cock- 
bum,  C.J.,  says:  "I  certainly  agree  with  Mr.  Prideaux,  that  the 
origin  of  the  equitable  jurisdiction  as  to  costs,  exercised  by  the 
Courts  in  the  action  of  ejectment  as  distinguished  from  other 
actions,  arose  from  the  circumstance  that  persons,  otherwise  not 
parties  on  the  record,  were  brought  before  the  Court  by  being 
compelled  to  enter  into  the  consent  rule.  And  being  thus  within 
the  jurisdiction  of  the  Court,  the  Court  could  deal  with  them  as  to 
costs  according  to  the  equities  of  the  case.  But  whether  that  be 
the  origin  of  the  jurisdiction  or  not,  it  has  certainly  been  extended 
in  practice  beyond  persons  who  have  become  parties  to  the  consent 
rule.    I  think  it  a  most  useful  and  salutary  jurisdiction,  and  one 
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^*  ^-        that  we  ought  to  exercise  whenever  the  merits  of  the  case  require 

it.     .     .     .    It  has  been  established  by  the  dicta  of  learned  Judges 

Re  Sturmer  Jn  q^q  or  two  cases,  that,  irrespective  of  being  parties  to  the  con- 
TowN  OF  sent  rule,  where  it  is  found  that  there  is  a  real  defendant  or  plaintiff 
BAVBETON  behind,  the  Court  will  compel  such  person  to  pay  costs."  The 
Queen  v.  Greenej  supra,  was  not  cited,  and  the  only  cases  con- 
sidered seem  to  have  been  ejectment  cases.  Blackburn,  J.,  after 
stating  that  the  Court  had  jurisdiction  by  reason  of  the  consent 
rule,  adds :  "  But  if  the  real  parties  had  not  entered  into  the  consent 
rule,  the  Court  had  yet  jurisdiction  over  them,  on  the  ground,  I 
suppose,  that  there  had  been  an  abuse  of  the  process,  or  perhaps 
because  the  whole  proceeding  was  the  creation  of  the  Court." 

The  fictitious  character  of  the  old  action  of  ejectment  was 
made  obsolete  by  the  Act  of  1852,  and  in  this  case  as  well  as  in 
Hutchinson  v.  Greenwood,  24  L.J.Q.B.  2,  it  was  contended  that  the 
action,  by  the  Common  Law  Procedure  Act,  having  ceased  to 
have  the  peculiar  character  of  the  fictitious  action  devised  by 
Chief  Justice  RoUe,  this  peculiar  remedy  was  at  an  end.  Lord 
Campbell,  C.J.  (24  L.J.Q.B.  at  p.  4),  after  stating  that  he  had 
always  regarded  ejectment  as  an  exception,  in  the  end  bases  his 
judgment  upon  the  general  and  wider  right:  ''I  do  not  think 
that  the  practice  is  contrary  to  general  principle,  because  those 
who  come  into  Court  in  another  name  and  abuse  the  process  of 
the  Court,  justly  render  themselves  liable  to  pay  costs  as  suitors. 
.  .  .  With  sincere  respect  for  my  brother  Erie,  who  still,  I 
believe,  entertains  a  different  opinion,  I  cannot  entertain  any 
ddubt  as  to  our  jurisdiction  to  grant  the  present  rule;  and  as  it  is 
not  disputed  here  that  the  parties  against  whom  the  rule  is  sought 
to  be  made  absolute  are  the  persons  who  really  caused  the  appear- 
ance to  be  entered  and  have  defended  the  action  by  their  own  at- 
torney, and  though  not  the  nominal,  are  really  the  substantial 
defendants  against  whom  the  plaintiffs  have  recovered  a  verdict, 
I  think  they  are  liable  to  pay  the  costs."  Wightman,  J.,  places 
the  case  upon  the  same  broad  general  grounds:  "According  to 
the  old  rule  of  practice,  recognised  ...  by  the  authority  of 
several  cases,  and  founded  upon  very  good  reasons,  a  party  who 
chooses  to  defend  an  action  in  the  name  of  another,  and  for  whose 
benefit  the  defence  is  really  carried  on,  and  who  may  in  effect  be 
considered  as  the  real  though  not  the  nominal  defendant,  may  be 
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called  upon  by  the  plaintiff  to  pay  the  costs  of  the  action."    Erie,         ^*  ^• 

J.,  bases  his  dissenting  judgment  upon  the  precise  ground  relied         

upon  by  the  appellant,  that  to  order  payment  of  costs  by  one  who  ^*  Stuumeb 
is  not  a  party  to  the  record  is  contrary  to  principle.    Singularly,      Town  of 
The  Queen  v.  Greene  is  not  referred  to  in  any  way. 

There  is  a  dictum  of  Tindal,  C.J.,  in  Hearsey  v.  Pechell,  8 
L.J.N.S.C.P.  247,*  much  in  point:  "Where  a  party,  for  the  purpose 
of  trying  a  right,  put  forward  his  servant  to  exercise  and  act  upon 
such  assumed  right,  and  consequently  he,  the  servant,  became 
the  only  defendant  in  an  action  of  trespass,  and  the  real  principal 
stood  by  and  gave  assistance  by  means  of  his  attorney;  when, 
afterwards,  the  question  of  costs  came  to  be  decided,  and  the  Court 
perceived  that  the  party  endeavoured  to  screen  himself  from  the 
payment,  by  putting  forward  his  servant  as  a  nominal  defendant, 
they  compelled  him  to  pay  the  costs."  In  one  of  the  contempor- 
ary reports,  the  learned  Chief  Justice  refers  to  this  as  "a  case 
decided  by  the  Queen's  Bench." 

The  case  of  Hayward  v.  Giffard  contains  in  the  judgment  of 
Lord  Abinger  (4  M.  &  W.  at  p.  196)  an  expression  not  without 
significance:  "In  the  present  case,  if  it  could  have  been  shewn 
that  Spencer  had  committed  any  contempt  of  Court,  or  been  guilty, 
in  respect  of  this  suit,  of  anything  in  the  nature  of  barratry  or 
maintenance,  it  would  have  been  another  matter;  but  we  cannot 
make  any  order  against  an  individual  who  is  not  a  party  to  any 
suit  before  us,  nor  has  been  guilty  of  any  contempt,  but  merely 
because  he  has  an  interest  in  the  event  of  the  suit." 

In  this  case  it  is  not  said  that  Hamilton  "merely  has  an  interest 
in  the  suit."  It  is  said  and  shewn  that  it  is  his  suit  and  that  he  has 
been  guilty  of  something  in  the  nature  of  barratry  and  mainten- 
ance, because,  desiring  to  try  his  own  right,  he  has  procured  this 
man  of  straw  to  allow  the  Utigation  to  be  brought  in  his  name. 
This,  as  the  cases  shew,  is  an  abuse  of  the  process  of  the  Court, 
and  I  think  a  contempt  of  a  most  serious  character,  because  the 
Court,  which  is  called  into  existence  to  administer  justice,  is  being 
used  as  a  tool  and  instrument  by  which  an  injury  is  inflicted, 
which,  it  is  said,  it  can  in  no  way  redress. 

In  Chancery,  there  never  was  any  such  limitation  suggested  as 

*Thi8  is  the  case  cited  in  the  argument  and  by  Clute,  J.,  as  reported  in 
6  Bing.  N.C.  466. 
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references  as  to  the  mode  in  which  payment  of  costs  may  be  en- 

Ri  Stubmbr  forced  against  persons  not  parties  to  the  suit  (e.g,,  Sangar  v. 

Town  OF      Gardiner   (1838),   C.P.   Coop.    (Prac.)   262,  Attorney-General  v. 

Beaverton    S]^inner8  Co,,  ib.  1);  but  singularly  do  not  contain,  so  far  as  I  can 

Middieton.  J.     ascertain,  any  case  in  which  the  foundation  of  that  jurisdiction 

or  the  principles  by  which   the  discretion  of  the  Court  was 

governed,  are  discussed. 

Courts  of  Equity,  it  is  said,  have  in  all  cases  awarded  costs 
"not  from  any  authority  but  from  conscience  and  arbitrio  boni 
viri:"  Corporation  of  Burford  v.  LenthaU,  2  Atk.  551.  See  also 
Andrews  v.  Barnes,  39  Ch.D.  133. 

But,  quite  apart  from  any  consideration  of  the  law  and  practice 
before  the  Judicature  Act  as  now  amended,  I  think  that  that  Act 
makes  our  jurisdiction  clear.  In  addition  to  the  power  originally 
conferred,  which  made  all  costs  "in  the  discretion  of  the  Court," 
the  Court  now  has  "full  power  to  determine  by  whom  and  to  what 
extent  such  costs  are  to  be  paid."  These  words  were  added  to 
get  rid  of  the  restricted  meaning  attached  to  the  words  of  the  earlier 
Act  in  In  re  Mills  Estate  (1886),  34  Ch.D.  24,  and  the  Court  has, 
since  then,  declined  to  apply  any  narrow  construction  to  the 
amending  Act:  In  re  Fisher,  [1894]  1  Ch.  450;  In  re  Schmarr, 
[1902]  1  Ch.  326;  Dartford  Brewery  Co.  v.  Moseley,  [1906]  1  K.B. 
462.  In  re  Appleton  French  &  Scrafton  Limited,  [1905]  1  Ch.  749, 
is  an  instance  in  which  the  Court  held  that  this  statute  enabled 
costs  to  be  awarded  to  one  not  a  party  to  the  record. 

The  power  conferred  by  this  statute  is  one  which  must  be 
exercised  upon  principle,  and  in  accordance  with  those  rules  that 
govern  the  exercise  of  all  judicial  discretion,  and  in  no  harsh  and 
arbitrary  manner;  but  where,  even  in  the  old  cases,  it  is  said  that 
justice  and  equity  point  to  the  propriety  of  an  order  in  such  cases 
as  this,  and  the  Court  laments  the  absence  of  jurisdiction,  there 
can  be  no  reason,  now  that  jurisdiction  is  conferred  by  the  Act, 
why  the  Court  should  be  slow  to  exercise  it  in  proper  cases. 

One  is  inclined  to  wonder  at  the  timidity  of  some  of  the  earlier 
Judges  and  to  admire  the  robust  sense  and  courage  of  Lord  St. 
Leonards,  who  in  a  somewhat  similar  case  (Burke  v.  lAdweU, 
1  Jo.  &  Lat.  703),  after  commenting  upon  the  highly  improper 
conduct  of  those  who  induced  the  pauper  plaintiff  "to  allow  his 
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name  to  be  made  use  of  as  the  plaintiff  in  this  suit,  for  the  fraudu-         ^-  ^-  * 

lent  purpose  of  avoiding  the  payment  of  costs,"  said  (p.  708):  ^^  sturmer 

"  Can  there  be  a  fraud  which  this  Court  ought  to  visit  more  strongly      ^  ^^^ 

°  .  /       Town  OF 

than  the  conduct  pursued  in  this  case,  in  which,  in  order  to  avoid    Bkaverton 

the  pa3anent  of  the  costs  of  a  doubtful  litigation,  to  which  the     Middieton,  j. 

plaintiff  might  be  made  liable,  the  real  plaintiff  procures  a  pauper 

to  become  the  nominal  plaintiff    .     .    .?"    What  was  there 

sought  was  security  for  costs,  and  it  was  argued  that  there  was  no 

power  in  the  Court  of  Chancery  to  make  such  an  order  and  no 

precedent  for  it,  though  that  remedy  was  well  known  at  law. 

''Then  comes  the  question,  have  I  power  to  act  in  accordance 

with  my  opinion?    ...    It  would  be  a  reflection  upon  the 

administration  of  justice  if  I  had  not  such  a  power.    I  am  clearly 

of  opinion  that  I  have  that  power,  and  I  am  prepared  to  exercise 

it,  and  to  make  a  precedent  if  none  exist."    Can  it  be  doubted 

that  Lord  St.  Leonards  would  have  made  the  order  now  asked? 

Appeal  dismissed  with  costs. 

Alexander  Hamilton  then  moved  for  leave  to  appeal  to  the 
Court  of  Appeal  from  the  order  of  the  Divisional  Court. 

February  1.  •  The  motion  was  heard  by  Moss,  C.J.O.,  in 
Chambers. 

F.  Morison,  for  the  applicant. 

W.  E.  Raney,  K.C.,  for  the  respondents. 

February  17.  Moss,  C.J.O.:— The  actual  amount  involved 
in  the  proposed  appeal  is  $384,  which  is  said  to  be  the  excess  of 
the  taxed  costs  of  opposing  the  original  application  beyond  $300 
paid  into  Court  as  security. 

The  special  grounds  urged  in  support  of  a  further  appeal  are, 
that  Hamilton  not  having  been  a  party  to  the  original  proceed- 
ings, the  Court  had  no  jurisdiction  to  compel  him  to  pay  any 
of  the  costs  incurred  in  the  matter,  and  that,  neither  by  the  prac- 
tice as  it  existed  before  the  Judicature  Act,  nor  by  virtue  of  the 
power  as  to  costs  conferred  by  that  Act,  have  the  Courts  power 
or  jurisdiction  to  make  such  an  order,  even  admitting,  as  it  is 
admitted  here,  that  the  proceedings  were  instigated  by  Hamilton 
and  were  prosecuted  on  his  behalf  and  for  his  benefit. 

These  points  were  urged  before  and  fully  considered  by  the 
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^-  ^-        Courts  below.    It  is  not  necessary  to  express  or  form  an  opinion 

at  present  as  to  the  efifect,  if  any,  of  the  provisions  of  the  Judicature 

Rk  Sturmre  Act  and  the  Consolidated  Rules  in  the  matter  of  enlarging  the 

AND 

Town  of  powers  and  jurisdiction  of  the  Court  as  regard^  clirecting  pa3rment 
Bbaverton  ^£  ^^g^  Hjy  persons  not  parties  to  the  original  proceeding,  though  it 
^loM.  Gj.o.  may  well  be  that  such  is  the  case.  The  decision  now  sought  to  be 
appealed  from  does  not  appear  to  introduce  a  novel  rule  of  practice 
— one  hitherto  unconsidered  and  now  acted  upon  for  the  first  time 
by  the  Courts.  While  apparent  conflict  between  some  of  the  early 
and  the  later  decisions  may  be  pointed  at,  it  is  plain  that  objections 
founded  on  technical  reasons  are  no  longer  permitted  to  prevent 
the  Court  from  dealing,  so  far  as  costs  are  concerned,  with  one 
who  has  so  intervened  as  to  make  himself  the  substantial  though 
not  the  ostensible  party. 

The  decision  in  question  here  does  not  appear  to  carry  the  rule 
beyond  what  appears  to  be  well-established  by  decisions  under 
somewhat  similar  circumstances. 

No  special  reason  appears  for  permitting  the  applicant  to  carry 
further  a  question  of  this  kind,  especially  where  the  amount  in- 
volved is  so  far  under  the  statutory  sum.  It  would  not  be  proper 
to  grant  leave  to  appeal  on  the  mere  question  whether,  assuming 
it  to  possess  jurisdiction,  the  Court  properly  exercised  its  dis- 
cretion in  the  circumstances  of  this  case,  even  if  that  point 
appeared  more  doubtful  than  at  present  it  seems  to  me  to  be. 
The  motion  must  be  refused  with  costs. 


D,C.  [DIVISIONAL  COURT.] 

1»12  HooEY  V.  Tripp. 

Feb.  20  Deed — Construction  —  Conveyance  of  Half  of  Irregularly  Shaped  Lot  — < 
Ascertainment  of  Division  Line — Equality  —  Area  —  Frontage  — 
Value — Surveys  Act, 

The  owner  of  a  town  lot,  forming  part  of  a  triang^lar-ahaped  piece  of 
land,  sold  the  west  half  of  the  lot  to  the  defendant  in  1909,  and  the 
east  half  to  the  plaintiff  in  1911.  The  lot  was  bouqded  on  the  south  by 
D.  street,  the  principal  street  of  the  town;  it  was  not  a  parallelogram, 
but  had  a  considerable  slice  taken  off  its  north-east  end  by  the  diagonal 
trend  of  another  street.  The  description  in  the  oonveyanoe  to  the  de- 
fendant was,  "the  west  half  of  lot  8  on  the  north  side  of  D.  street  .  .  . 
reserving  the  right  to  build  on  all  the  remaining  part  of  the  lot  .  .  . 
according  to  E.  and  B.'s  registered  plan."  In  the  conveyance  to  the 
plaintifT  the  description  was,  'Uhe  east  half  of  lot  8  on  the  north  side 
of  D.  street  .  .  .  according  to*'  the  same  plan.  There  was  a  dispute 
as  to  the  right  line  of  division  between  the  two  half  lots: — 

Held  (MiDDLETON,  J.,  dissenting),  that  the  equality  which  ibe  two  deeds 
contemplated  would  be  best  preserved  by  giving,  as  far  as  possible,  an 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


579 


equal  division,  as  to  area,  as  to  the  main  and  controlling  frontage,  and 
as  to  comparative  advantages;  and  this  should  be  accomplished  by 
running  the  dividing  line,  ^ginning  from  D.  street,  parallel  with  the 
side  lines  as  far  as  they  were  parallel,  and  bisecting  the  lot  so  far  in 
equal  parts;  and  then,  when  this  dividing  line  reached  the  point  op- 
posite where  the  diagonal  side  of  the  lot  lying  to  the  east  began,  by  de- 
flecting the  line  and  making  it  trend  west  from  the  centre  of  the  lot 
to  the  northern  boundary  so  as  to  give  an  equal  area  of  land  in  that 
part  of  the  lot  to  each  half  ownef. 

Skull  V.  OlerUster  (1864),  16  C.B.N j8.. 81,  and  Herrick  v.  Siwhy  (1867), 
L.R.  1  P.C.  436,  followed. 

The  Ontario  Surveys  Act,  R.S.O.  1897,  ch.  181  (now  1  Geo.  V.  ch.  42) 
has  no  application  to  the  situation. 

Per  MiDDLETON,  J.; — ^A  conveyance  of  a  particular  aliquot  portion  of  a  lot 
is  a  conveyance  of  an  aliquot  portion  of  the  total  area  of  the  lot,  quite 
irrespective  of  any  question  as  to  the  value  of  the  different  parts  of  the 
lot.  The  purchaser  of  the  west  half  acquired  the  west  half  of  the  total 
area.  The  deed,  being  free  from  ambiguity,  must  be  interpreted  by  the 
words  used. 

An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  Hastings,  in  favour  of  the  plaintiff,  in 
an  action  for  trespass  to  land.  By  the  judgment,  the  plaintiff 
was  awarded  a  mandatory  injunction  requiring  the  defendant  to 
move  the  fence  erected  by  her  as  the  division  line  between  her 
half-lot  and  the  plaintiff's,  S25  damages,  and  the  costs  of  the 
action. 

February  8.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Boyd,  C,  Latchpord  and  Middleton,  JJ. 

E.  G.  Porter,  K.C.,  for  the  defendant.  The  conveyance  to 
the  defendant  entitled  her  to  the  west  half  of  lot  8  as  laid  out 
on  Dundas  street,  according  to  Evans  and  Bolger's  plan  of  Tren- 
ton, and  the  eastern  boundary  of  that  half  lot  should  be  a  line 
drawn  from  the  centre  of  the  Dundas  street  boundary  of  the 
lot  at  right  angles  therewith  and  parallel  to  the  western  boundary 
of  the  lot  to  the  rear  thereof.  The  learned  trial  Judge  was  in 
error  in  dividing  the  lot  into  equal  halves  according  to  the  super- 
ficial feet  in  the  whole  of  the  lot:  Smith  v.  Millions  (1889),  16 
A.R.  140.    The  plan  shews  only  the  frontage. 

W.  C,  Mikel,  K.C.,  for  the  plaintiff.  A  "half"  of  a  lot  means, 
in  a  deed,  a  half  in  quantity;  not  a  third,  or  any  other  part. 
Each  party  should  have  half  the  superficial  area.  See  the  Sur- 
veys Act,  R.S.O.  1897  ch.  181,  sec.  19,  which  was  the  Act  in 
force  then.  To  divide  by  frontage  would  not  be  fair.  The 
authorities  are  clear  as  to  what  is  the  meaning  of  a  half  lot.  See 
Scryver  v.  Young  (1909),  14  O.W.R.  530;  Cogan  v.  Cook  (1875), 
22  Minn.  137;  DaH  v.  Barbour  (1875),  32  Mich.  267;  Au  Ores 
Boom  Co.  V.  Whitney  (1872),  26  Mich.  42.    The  case  of  Smith 
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V.  Millions,  relied  on  by  the  defendant,  does  not  apply  in  the 
way  that  counsel  would  have  it.  There  the  line  to  be  established 
was  between  two  lots,  while  here  the  line  in  question  is  between 
two  halves  of  the  same  lot. 

Porter,  in  reply.  The  cases  cited  on  behalf  of  the  plaintiff, 
I  submit,  have  no  application,  as  in  all  of  them  the  land  was 
not  sold  according  to  plan.  The  plan  here  shews  only  the  frontage 
measurement.  The  deed  refers  to  the  registered  plan;  and, 
therefore,  the  registered  plan  becomes  part  of  the  description. 

February  20.  Boyd,  C: — The  lot  in  question  formed  part 
of  a  triangular-shaped  piece  of  land  bounded  on  the  south  by 
the  principal  street  of  Trenton  (Dundas,  formerly  Ferry  street), 
by  Division  street,  sloping  west  and  north,  and  by  a  narrow 
and  comparatively  unimportant  street,  sloping  east  and  north, 
and  meeting  Division  street  at  the  apex  of  the  triangle.  One 
row  of  lots  faces  south  on  Dundas  street,  a  chain  in  width  and 
about  two  chains  deep,  except  two  triangular  lots  at  each  end 
of  this  front  row,  and  the  lot  in  question.  No.  8,  which  is  not 
a  parallelogram;  but  has  a  considerable  slice  taken  off  its  north- 
east end  by  the  diagonal  trend  of  Ridgeway  street.  A  diagram 
(Al)  will  best  illustrate  the  peculiarities  of  the  situation. 

Al 


DoAfDAS    (/cp-^t^tj    f£/if{y  J   ^T/^CFT 


Sheriff  Proctor  owned  lot  8,  and  sold  the  west  half  of  the  lot 
to  Tripp  in  1909,  and  afterwards  the  east  half  to  Hooey  in 
1911.  The  whole  dispute  is  as  to  the  right  line  of  division 
between  these  two  half-lots. 
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Once  there  was  a  building  facing  on.  the  street,  but  it  has         ^•^• 
been  burned  down,  and  the  whole  lot  is  now  vacant  land.  

The  material  words  of  description  are  "the  west  half  of  lot  8  Hoobt 
on  the  north  side  of  Dtindas  Istreet  (formerly  Ferry) — ^reserving  Trtft 
the  right  to  build  upon  all  the  remaining  part  of  the  lot  .  .  .  B^dTc. 
according  to  Evans  and  Bolger's  registered  plan." 

The  other  is  described  as  the  east  half  of  lot  8  on  the  north 
side  of  Dimdas  street  according  to  the'jplan  men- 

tioned. 

A  fence  was  put  up  by  Tripp  about  the  centre  of  the  whole 
lot,  running  parallel  with  the  side  line  to  the  west  between  7  and 
8,  which  would  give  462  feet  of  total  area  more  to  Tripp  than 
to  Hooey. 

The  County  Court  Judge  has  given  effect  to  a  line  drawn 
by  a  surveyor  for  the  plaintifif,  running  approximately  north 
and  south  and  parallel  with  the  side  line  to  the  west  of  lot  8 
and  at  right  angles  with  Dundas  street,  which  gives  an  equal 
area  to  each  half  lot,  but  on  the  front  gives  56  links  to  the  de- 
fendant and  only  44  links  to  the  plaintifif. 

Both  parties,  I  think,  err  in  their  claim:  Tripp,  because  his 
line  midway  through  the  lot  would  not  give  equal  superficial 
areas  to  each  half;  and  the  plaintifif 's  (approved  by  the  Judge), 
while  it  gives  an  equal  area  to  each,  is  not  a  fair  line  of  division, 
because  it  deprives  the  defendant  of  some  seven  feet  of  the  front 
on  Dundas  street,  which  is  the  important  boundary  line,  by  its 
denomination  in  the  deed,  its  position,  and  its  value  for  the 
practical  use  of  the  property  as  a  whole. 

There  is  no  reason  in  law  or  in  fact  why,  in  a  lot  shaped  like 
this,  with  a  bias  or  diagonal  line  on  one  side,  the  line  of  division 
to  separate  it  into  half  lots  should  be  run  parallel  to  the  side 
line,  which  is  straight;  it  may  be  run  partly  straight  and  partly 
to  accommodate  itself  to  the  bias  or  diagonal  line  formed  by  the 
street  at  the  north-east  side  of  lot  8. 

As  far  as  the  side  lines  of  lot  8,  beginning  from  Dundas  street, 
are  parallel,  I  would  run  the  dividing  line  between  the  two  half 
lots  parallel  thereto,  and  bisecting  lot  8  so  far  in  equal  parts; 
and  then,  when  this  dividing  line  has  reached  the  point  opposite 
where  the  diagonal  side  of  lot  8  lying  to  the  east  begins,  I  would 
deflect  the  line  of  division  for  the  two  half  lots  by  a  right  line 
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^'^'        trending  west  from  the  centre  of  the  lot  to  the  northern  boundary 

so  as  to  give  an  equal  area  of  land  in  that  part  of  the  lot  to  each 

Hooey        half  owner  (as  partly  marked  in  dotted  lines  on  diagram). 
Tripp  This  secures  an  equal  division,  both  as  to  area,  as   to  the 

Boyd,  c.  main  and  controlling  frontage,  and  as  to  comparative  advan- 
tages— matters  which  one  can  regard,  on  the  principle  approved 
in  SkuU  V.  Glenister  (1864),  16  C.B.N.S.  81,  that  the  Court  may 
consider  all  material  facts  existing  at  the  time  of  the  transaction 
so  as  better  to  appreciate  what  was  being  done.  I  think  the 
equality  which  the  two  deeds  contemplate  is  best  preserved  by 
giving,  as  far  as  possible,  an  equal  division  of  the  whole  lot. 
That  is  to  say,  the  width  of  the  lot  fronting  on  Dundas  street 
is  to  be  equally  divided  through  the  width  of  the  whole  lot,  with 
the  required  result  of  giving  each  party  an  equal  superficial 
area.  The  straight  line  parallel  to  both  sides  from  the  front 
on  the  south  part  of  the  lot,  going  about  two-thirds  of  the  whole 
length  of  the  lot,  and  the  deflected  line  starting  where  the  parallel 
line  of  division  ends,  and  going  south  for  the  other  third  part 
of  the  lot  to  the  north,  which  has  the  diagonal  slice  taken  off 
to  the  east,  will  also  effect  this  equal  division.  This  method 
of  partition,  by  the  employment  of  a  middle  line  of  division 
for  two-thirds  with  a  partial  deflection  for  the  other  one-third 
length,  is  justified  by  the  considerations  taken  into  account  by 
the  Judges  of  the  Privy  Council  in  Herrick  v.  Sixty  (1867),  L.R. 
1  P.C.  436,  at  p.  449. 

The  parcels  to  be  ascertained  are  the  east  half  and  west  half 
of  lot  8,  and  these  parcels  must  have  an  equal  area;  that  is  the 
prime  requisite.  Next  is  to  be  regarded  equality  in  width  in 
a  lot  situated  as  is  this  one.  The  equality  contemplated  by  the 
deeds  is  best  preserved  by  giving  equality  in  these  regards  to 
the  whole  lot  as  far  as  possible.  By  the  method  now  given, 
about  two-thirds  of  the  lot  (being  the  southerly  part  fronting  on 
Dundas  street)  will  be  divided  with  equal  area  and  equal  width 
to  each  party,  and  the  remaining  one-third  to  the  north  is  divided 
into  equal  areas,  but  of  imequal  width.  Both  equalities  cannot 
be  obtained  in  the  rear  part;  owing  to  the  diagonal  side  of  lot  8 
and  to  the  prime  requirement  as  to  equal  areas,  the  other,  as 
to  equal  width,  must  give  way.  Herrick  v.  Sixby,  L.R.  1  P.C. 
436,  may  be  consulted  as  to  the  best  way  of  grappling  with  diffi- 
culties caused  by  ambiguous  boundaries  of  land. 
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The  Ontario  Surveys  Act,  R.S.O.  1897,  eh.   181,  does  not  ^•^• 

apply  to  the  manner  of  dividing  a  lot  laid  out  on  a  private  jplan;         

and,  if  it  did,  it  casts  no  light  on  the  method  of  running  a  dividing  Hooky 

line  by  which  an  aliquot  part  is  to  be  ascertained.  Tmpp 

Both  parties  claiming  erroneously,  I  think  this  case  should  B«vd,a 
be  without  costs  throughout,  including  the  appeal  to  this  Court. 

Latchpord,  J.: — I  have  not  the  slightest  doubt  that  when 
the  defendant's  husband  obtained  the  conveyance  of  the  16th 
February,  1909,  he  intended  to  acquire  the  westerly  thirty-three 
feet  from  front  to  rear  of  the  lot  in  question.  His  letter  to  Sheriff 
Proctor  is  not  in  evidence;  but  the  Sheriff's  reply  of  the  9th 
February  ofifers  to  sell  "thirty-three  feet  off  the  west  side  of  the 
lot"  for  $1,200.  The  letter  proceeds:  ''The  east  line,  I  think, 
would  be  about  one  hundred  and  thirty  feet — the  west  line  about 
one  hundred  and  fifty  feet.  The  north  line,  you  are  aware,  is 
on  the  bias.  I  would  expect  to  leave  an  alley  of  about  twelve 
feet  on  the  east  side  for  public  use  and  light  for  the  building, 
which  would  practically  have  a  thoroughfare  on  three  streets. 
This  lot  is  situate  between  the  market,  the  Central  Ontario 
Railway,  and  the  post  office,  and  (on)  the  main  business  thorough- 
fare. For  the  business  you  suggest  there  is  no  other  place  avail- 
able in  Trenton  like  it.  You  could  have  a  first-class  restaurant 
in  the  basement,  with  your  shop  above  and  alley  in  the  rear. 
I  will  be  pleased  to  hear  from  you  in  regard  to  you  entertaining 
the  idea." 

From  this  it  would  appear  that  Tripp  desired  the  property 
for  business  pmposes,  and  that,  as  indicated  by  his  commenda- 
tion, Proctor  was  desirous  of  making  a  sale.  Tripp  died  in  1910; 
and  the  only  evidence  regarding  the  conveyance  made  one  week 
after  the  Sheriff's  letter  was  written  is  but  such  as  can  properly 
be  afforded  by  the  conveyance  itself.  The  Sheriff,  who  was 
examined  at  the  trial,  does  not  suggest  that  he  sold  to  Tripp 
any  property  but  that  mentioned  in  the  letter.  The  price  is 
differentr— $1,100  instead  of  the  $1,200 'first  asked.  There  is  a 
significant  reservation  in  the  deed  of  a  right  to  the  grantor  "to 
build  on  all 'the  remaining  part"  of  the  lot.  This  was  unneces- 
sary as  a  matter  of  conveyancing.  The  deed  was  not,  however, 
prepared  by  a  solicitor,  but,  it  would  appear,  by  the  Sheriff 
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himself.  The  only  possible,  if  not  indeed  the  obvious,  reason 
for  the  insertion  of  the  reservation  is,  that  the  Sherifif  felt  that 
he  might  otherwise  be  bound  by  the  offer  in  his  letter  to  leave 
an  alley  along  the  east  side  of  the  property  he  had  offered  to 
sell  to  Tripp.  The  description  in  the  letter  was  not  followed  in 
the  deed,  which  purported  to  convey  "the  west  half  of  lot  number 
8  on  the  north  side  of  Dundas  (formerly  Ferry)  street  in  the 
town  of  Trenton,"  as  shewn  on  a  certain  plan,  subject  to  the 
reservation  mentioned. 

The  plaintiff,  as  a  subsequent  purchaser  from  Proctor  of  the 
east  half  of  the  same  lot,  had  notice  only  of  the  conveyance  to 
Tripp,  and  asserts  that  he  is  entitled  to  one-half  in  area  of  lot 
nmnber  8.  Owing  to  the  shape  of  the  lot — an  irregular  pentagon, 
— one-half  its  area,  as  divided  in  the  judgment  appealed  from, 
would  unequally  divide  the  frontage,  giving  to  the  plaintiff  thirty- 
six  and  a  half  feet  (.56  chains)  and  to  the  plaintiff  but  twenty- 
nine  and  a  half  feet  (.44  chains). 

The  learned  trial  Judge  has  based  his  decision  on  sec.  19  of 
the  Surveys  Act,  R.S.O.  1897,  ch.  181— now  sec.  18  of  1  Geo.  V. 
ch.  42.  With  deference,  I  think  the  Surveys  Act  has  no  applica- 
tion. Section  19,  in  the  revision  of  1897,  is  very  wide  in  its 
language,  but  it  must  not  be  eartended  beyond  the  ambit  of  the 
Act.  It  is  intimately  and  indeed  expressly  connected  with  sees. 
17  and  18.  All  three  sections  are  in  fact  included  in  a  single 
section — 35 — of  the  first  consolidation  of  the  Ordinances  and 
Statutes  respecting  Surveys — (1849)  12  Vict.  ch.  35 — and  have 
reference  only  to  boundary  lines  of  concessions,  sections,  etc., 
and  all  side  lines  and  limits  of  lots  surveyed  and  all  trees  marked 
in  lieu  of  posts  and  all  posts  and  monuments  marked,  placed, 
or  planted  at  the  front  or  rear  angles  of  any  lots  or  parcels  of  land, 
under  the  authority  of  the  executive  for  the  time  being.  By 
sec.  18,  in  force  when  this  transaction  took  place,  "Every  town- 
ship ...  lot  or  parcel  of  land,  shall  embrace  the  whole 
width,  contained  between  the  front  posts  .  .  .  «o  marked, 
placed  or  planted"  imder  the  authority  of  the  Government." 
Section  19  has  reference  only  to  patents,  grants,  or  instruments 
purporting  to  be  for  an  aliquot  part  of  any  lot  in  any  such  town- 
ship, city,  town,  etc.,  and  does  not  apply  to  a  lot  in  a  subdivision 
of  a  part  of  a  township,  town,  or  parcel  of  land  made  at  the 
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instance  of  a  private  owner.  The  only  reported  case  in  which 
sec.  19  (then  sec.  68  of  the  C.S.C.  1859)  was  considered  is  Babaun 
V.  Lauson  (1868),  27  U.C.R.  399.  But  there  the  subdivision  of 
a  lotj  as  shewn  on  the  original  survey  of  a  township,  was  before 
the  Court.  Section  19  of  the  Revised  Statute  has  not)  I  am 
satisfied,  nor  has  sec.  18  of  the  revision  of  1911,  any  application 
to  such  a  plan  as  is  referred  to  in  the  deed  from  Proctor  to  the 
plaintiff's  predecessorj^n  title.  The  appeal  has,  in  my  opinion, 
to  be  considered  without  assistance  from  the  Surveys  Act. 

The  lot  in  question  fronts  on  the  main  business  street,  and 
is  in  the  principal  business  centre  of  the  town  of  Trenton.  In 
such  locations  in  all  our  towns  and  cities,  frontage  is  the  most 
important  factor  of  value.  It  may  be  that,  according  to  the 
strict  rules  of  evidence,  a  Judge  is  the  only  person  presmned  not 
to  know  a  fact  so  notorious.  However,  in  the  exceptional  circum- 
stances of  this  case,  I  should  be  prepared — ^were  it  necessary 
to  go  so  far — to  disregard  such  rules  rather  than  sanction  by 
following  them  an  act  of  injustice,  if  not  of  dishonesty.  But 
I  am  not  driven  to  that  extremity.  That  both  Tripp  and  the 
plaintiff  bought  from  Sheriff  Proctor  with  reference  to  the  front- 
age, may  be  inferred  from  the  deed  and  plan.  Dundas  street, 
as  shewn  upon  the  plan,  does  not  run  east  and  west.  Its  bearing 
is  N.  44  degrees  25  E.  mag.,  or  N.  41  degrees  51 E.  ast.  To  divide 
the  lot  into  east  and  west  halves  of  equal  area  by  a  line  on  the 
magnetic  or  astronomical  meridian  would  be  absurd.  Yet  only 
thus  would  one  party  have  the  east  and  the  other  the  loest  half 
of  the  lot.  One  would  have  all  the  front,  and  the  other  none 
of  it — a  manifestly  absurd  situation.  It  would,  therefore,  appear 
that  all  parties  gave  to  the  east  and  west  halves  a  conventional, 
as  distinguished  from  a  literal,  meaning.  I  think  effect  can  be 
given  to  the  descriptions  so  interpreted,  and  at  the  same  time 
to  the  cases  which  decide  that  half  a  particular  lot  means  half 
the  area  of  that  lot. 

This  doubly  desirable  result  may  be  attained  by  dividing 
the  front  by  a  centre  line  extending  at  right  angles  to  Duncan 
street  for  1 .  30  chains  (or  the  depth  of  the  north-east  side  of  the 
lot),  and  thence  continued  westerly  in  such  a  location  as  will 
divide  the  remainder  of  the  lot  into  two  other  equal  areas. 

41 — ^XXV.  O.L.B. 
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^'  C-  There  should  be  judgment  accordingly.    Success,  like  the  lot, 
being  divided,  there  should  be  no  costs  of  the  appeal. 

HOOBT 

^*  MiDDLETON,  J.  (dissenting) : — The  Surveys  Act  has  no  appli- 

cation  to  this  case,  nor,  in  my  opinion,  does  it  form  any  guide 

to  the  interpretation  to  be  placed  upon  the  description  in  the 
deed. 

All  the  cases  cited  and  many  others  agree  in  holding  that 
a  conveyance  of  a  particular  aliquot  portion  of  a  lot  is  a  con- 
veyance of  an  aliquot  portion  of  the  total  area  of  the  lot,  quite 
irrespective  of  any  question  as  to  the  value  of  the  different  parts 
of  the  lot.  The  purchaser  of  the  west  half  of  this  lot  acquired 
the  west  half  of  the  total  area.  We  must  interpret  the  deed, 
which  is  quite  free  from  any  ambiguity,  by  the  words  used;  and, 
in  the  absence  of  any  claim  for  reformation,  must  avoid  assuming 
any  intention  other  than  that  expressed  in  the  deed.  If  there 
has  been  any  mistake,  and  the  deed  does  not  express  the  inten- 
tion of  the  parties,  then,  in  a  properly  constituted  action,  it 
might  be  reformed;  but,  until  reformed,  we,  as  well  as  the 
parties,  are  bound  by  its  terms.  I  oan  imagine  nothing  more 
dangerous  than  to  depart  from  the  terms  of  a  document  in  an 
attempt  to  give  effect  to  what  we  imagine  must  have  been  the 
intention  of  the  parties. 

If  the  parties  were  tenants  in  common,  and  our  task  was 
to  partition  the  lot,  we  would  be  bound  to  attempt  to  attain 
equality  in  value;  but,  where  the  parties  have  divided  the  land, 
not  on  the  basis  of  equality  in  value,  but  of  equality  in  area, 
and  a  price  has  been  agreed  upon  for  that  which  the  purchaser 
receives,  I  can  find  no  warrant  for  the  introduction  of  the  idea  of 
equality  in  value. 

The  parties,  no  doubt,  contemplated  a  division  by  a  line 
parallel  to  the  side  lines  of  the  lot  and  at  right  angles  to  the 
front,  as  the  lot  is  said  to  be  on  the  north  side  of  Dundas  street. 
To  substitute  for  this  a  line  neither  party  desires,  and  having 
in  it  an  angle,  it  seems  to  me,  cannot  be  justified  as  an  admissible 
interpretation  of  the  deed,  no  matter  how  satisfactory  a  par- 
tition it  may  be  if  we  start  with  the  assumption  that  the  lot 
must  be  divided  into  halves  having  equal  value  and  equal  area. 

I  would,  however,  point  out  that,  if  the  frontage  "on  Ridgeway 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPOETS. 


street  has  any  value,  there  is  no  equality  in  the  proposed  par- 
tition. 

The  letter  referred  to  by  my  brother  Latchford  is  not,  I 
venture  to  think,  admissible  in  evidence;  and  I  cannot  see  how 
anything  that  took  place  between  the  parties  prior  to  the  con- 
veyance of  the  west  half  can  be  used  against  the  purchaser  of 
the  east  half,  who  had  no  notice,  and  who  has  duly  registered 
his  deed. 

We  must  assume  that  the  parties  knew  what  was  being  con- 
veyed, and  fixed  the  price  accordingly;  if  so,  there  is  no  hard- 
ship; if  not,  the  remedy  is  not  to  be  found  by  departing  from 
the  language  used  in  the  deed. 

I  arrive  at  the  same  conclusion  as  the  learned  County  Court 
Judge,  but  by  another  route;  and  would  dismiss  the  appeal  with 
costs. 

Appeal  aUawed;  Middleton,  J.,  dissenting. 
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[DIVISIONAL  COURT.] 

D.C.  HoLMAN  V.Knox. 

Landlord  and  Tenant — Lease — Covenants  to  Repair  and  Keep  in  Repair — 

Oct    24  Breach — Taking  down  Party  Wall — Absence  of  Permission — Notice  to 

Repair,  Specifying  Breach — Sufficiency  as  Notice  of  Forfeiture  under 

1912   *  Landlord  and  Tenant's  Act,  sec,  13 — Continuing  Breach — Right  of  Re- 

entry — Relief  against  Forfeiture— Terms— Restoration  of  Wall-^peci- 

Feb     21  ^  Performance — Mandatory   Order — Waste — Other   Relief — Waiver — 

reo.    ^1  Receipt  of  Rent  after  Breach — Trustees — Notice  Signed  by  one  only — 

Sufficiency — Solicitor  and  Client  Costs — Power  of  Court, 

The  defendants  were  lessees  from  the  plaintiffs  of  certain  lands  and 
premises.  The  defendants  took  down  a  portion  of  a  party  wall  which 
*  was  a  part  of  the  demised  premises.     This  was  done  without  the  leave 

of  the  plaintiffs.  On  the  6th  July,  1909,  the  plaintiffs  served  upon 
the  defendants  a  notice,  which  recited  that  the  plaintiffs  had  entered 
the  demised  premises  to  examine  the  condition  thereof  and  had  found 
want  of  reparation,  to  wit,  that  openings  had  heen  made  in  the  wall 
and  part  thereof  had  heen  demolished  and  removed,  and  had  not  been 
restored,  and  required  the  defendants  "to  well  and  sufficiently  repair 
and  make  good  the  said  want  of  reparation  by  well  and  sufficiently 
restoring  said  wall  to  its  former  condition  and  closing  all  openings  there- 
in, within  three  calendar  months  next  after  the  giving  of  this  notice." 
On  the  22nd  October,  1909,  without  further  notice,  the  plaintiffs  began 
this  action  for  possession,  basing  their  claim  on  breaches  of  covenants 
in  the  lease.  The  lease  contain^  a  covenant  to  repair  and  a  covenant 
to  repair  on  thfee  months'  notice: — 

Heldj  assuming  a  breach  of  the  covenant  to  repair,  that  the  breach  was  a 
continuing  one;  that  the  notice  given  was  not  a  complete  waiver  of 
that  covenant;  that,  after  the  expiration  of  the  time  named  in  the 
notice — the  r^airs  not  having  been  made — the  right  of  action  for  pos- 
session accrued;  that  a  new  notice  was  not  necessary,  the  one  given 
being  sufficient  under  sec.  13  of  the  Landlord  and  Tenant's  Act;  but 
that  the  Court  should,  under  sub-sec.  2  of  sec.  13,  relieve  against  the 
forfeiture,  upon  reasonable  terms.  * 

The  premises  demised  consisted  of  a  vacant  lot  and  the  party  wall  re- 
ferred to,  which  was  left  standing  after  a  fire  which  destroyed  the 
buildings.  New  buildings  were  afterwards  erected.  The  lease  provided 
that  the  lessee  should  have  "the  right  and  liberty  to  maintain,  con- 
tinue, use,  build,  and  rebuild  such  wall:" — 

Heldy  that  the  removal  and  destruction  of  the  wall  was  a  breach  of  the 
covenant  to  repair,  which,  in  its  extended  form,  is,  to  "well  and  suffi- 
ciently repair,  maintain,   amend,   and  keep." 

Review  of  the  authorities. 

Held,  also,  that  the  Court  had  no  power  to  order  payment  by  the  defend- 
ants of  the  plaintiffs'  costs  as  between  solicitor  and  client:  the  plain- 
tiffs were  trustees,  but  the  action  was  not  in  respect  of  the  trust;  and 
in  an  ordinary  case  payment  of  such  costs  can  be  ordered  only  as  the 
price  of  an  indulgence. 

Per  MiDDLETON,  J.: — Restitution  could  not  fe  ordered  in  specific  perform- 
ance of  the  covenant  to  repair. 

Per  Clute,  J.: — Even  if  there  was  no  forfeiture  giving  a  right  of  i^- 
entry,  the  plaintiffs  would  be  entitled  to  relief,  because  waste  had  been 
committed  of  such  a  nature  that  a  mandatory  order  to  restore  the 
wall  would  be  the  only  sufficient  and  appropriate  remedy;  and  also  be- 
cause, a  sufficient  notice  to  repair  having  been  given,  and  the  repairs 
not  having  been  made  within  the  time  limited  by  the  notice,  a  right 
of  action  arose,  not  only  for  forfeiture,  but  also,  if  forfeiture  was  not 
available,  for  other  relief,  and  the  appropriate  remedy  would  be  to 
restore  the  wall. 
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Per  Clute,  J.,  also: — The  receipt  by  the  plaintiffs,  after  breach,  of  sums  D. C. 
equivalent  to  rent,  was  not  a  waiver  of  the  right  of  forfeiture,  the  re-  jgu 

ceipt  being  expressly  without  prejudice  to  the  plaintiffs'   rights.  

Per  Clute,  J.,  also: — The  notice,  signed  by  one  of  the  trustee-plaintiffs,  Holman 
and  adopted  by  all,  was  suflBcient.  ^ 

Judgment  of  Sutherland,  J.,  varied.  Knox. 

Two  actions  by  the  trustees  under  the  will  ofThe  Honourable 
William  McMaeter,  deceased:  (1)  for  an  injunction  restraining 
the  defendants,  the  lessees  from  the  plaintiffs  of  the  premises  on 
the  north-west  comer  of  Queen  and  Yonge  streets,  in  the  city  of 
Toronto,  from  taking  down  the  wall  between  the  building  on  the 
land  demised  to  them  by  the  plaintiffs  and  a  building  adjoining  it, 
upon  land  also  demised  to  the  defendants,  and  for  damages;  and 
(2)  to  recover  possession  of  the  land  demised  and  damages,  the 
plaintiffs  alleging  breaches  of  covenants  in  the  lease.  The  actions 
were  consolidated. 

April  19,  1911.  The  consolidated  action  was  tried  before 
Sutherland,  J.,  without  a  jury,  at  Toronto. 

W.  N.  Tilley,  for  the  plaintiffs. 

E.  D.  Armour,  K.C.,  for  the  defendants. 

October  24,  1911.  Sutherland,  J. : — ^This  is  an  action  with 
reference  to  demised  premises.  As  the  title  and  facts  in  question 
are  sufficiently  set  out  in  the  statement  of  claim,  I  quote  the  fol- 
lowing paragraphs  therefrom: — 

"(1)  By  an  indenture  of  lease  dated  the  27th  day  of  June,  1895, 
made  in  pursuance  of  the  Act  respecting  Short  Forms  of  Leases, 
Her  late  Majesty  Queen  Victoria,  represented  therein  by  The 
Honourable  William  Harty,  Commissioner  of  Public  Works  for 
Ontario,  demised  to  Philip  Jamieson,  of  the  city  of  Toronto,  all 
and  singular  that  certain  parcel  or  tract  of  land  and  premises 
situate,  lying,  and  being  in  the  said  city  of  Toro"hto,  in  the  county 
of  York,  more  particularly  described  as  follows:  being  part  of 
park  lot  number  nine  in  the  first  concession  west  of  the  River  Don 
on  the  north-west  corner  of  Yonge  and  Queen  streets  in  the  said 
city,  being  butted  and  bounded  as  follows:  commencing  at  the 
south-east  angle  of  said  park  lot  number  nine,  thence  about  north 
sixteen  degrees  west  parallel  to  and  along  the  western  side  of 
Yonge  street  and  the  eastern  limit  of  the  said  park  lot  number 
nine,  forty  feet;  thence  about  south  seventy-four  degrees  west 
parallel  to  Queen  street  and  the  front  of  the  said  park  lot  number 
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nine,  eighty-two  feet  and  six  inches  more  or  less,  to  the  westerly 
boundary  of  that  part  of  the  said  park  lot  number  nine  conveyed 
by  The  Honourable  George  Crookshank  and  James  B.  Macaulay, 
then  one  of  the  Justices  of  the  Court  of  King's  Bench  in  Upper 
'  Canada,  to  the  late  John  Mcintosh;  thence  about  south  sixteen 
degrees  east  parallel  to  Yonge  street  and  the  eas^m  limit  of  the 
said  park  lot  number  nine,  forty  feet  more  or  less,  to  Queen  street 
and  the  front  of  the  said  lot  number  nine;  thence  about  north 
seventy-four  degrees  east  along  the  front  of  said  lot  number  nine 
and  the  northerly  boundary  of  Queen  street,  eighty-two  feet 
and  six  inches  more  or  less,  to  the  place  of  beginning;  together 
with  the  wall  (about  eighteen  inches  thick)  described  in  a  deed 
dated  the  19th  day  of  July,  1867,  made  between  Charles  Mcintosh, 
of  the  first  part,  and  the  Board  of  Agriculture  foi  Upper  Canada^ 
of  the  second  part,  as  projecting  nine  inches  upon  the  next  adjoining 
land  to  the  north  of  the  parcel  of  land  above  described,  and  the 
right  and  liberty  to  maintain,  continue,  use,  build,  and  rebuild 
such  wflll  as  granted  to  the  Board  of  Agriculture  for  Upper  Canada 
by  virtue  of  the  provisions  of  the  said  deed,  subject  to  the  lessee 
assuming  the  obligation  (if  any)  existing  on  the  part  of  the  grantee 
imder  the  said  deed  or  the  lessor  to  maintain  or  repair  the  said  wall 
as  appurtenant  to  the  land  thereby  demised;  together  with  all 
easements  and  appurtenances  thereto  appertaining,  for  the  term  of 
twenty-one  years,  at  the  yearly  rental  of  $4,000  payable  quarterly 
as  therein  mentioned. 

"(2)  By  the  said  indenture  (to  which  for  the  full  and  exact 
terms  thereof  the  plaintiffs  will  refer)  the  said  Philip  Jamieson 
covenanted,  foi  himself,  his  executors,  administrators,  and  assigns: 
(a)  to  repair  the  said  premises  and  keep  the  same  in  repair  in 
accordance  with  the  terms  of  the  covenant  in  the  said  indenture 
contained;  (6)  to  repair  the  said  premises  according  to  notice  in 
writing  in  accordance  with  the  terms  of  a  covenant  in  the  said 
indenture  contained. 

*'(3)  The  said  indenture  of  lease  contained  a  proviso  for  re- 
entry in  case  of  breach  or  non-performance  of  any  of  the  aforesaid 
covenants. 

"  (4)  Afterwards  on  the  27th  day  of  June,  1899,  by  an  inden- 
ture bearing  that  date  Her  Majesty  the  late  Queen  Victoria  did 
grant  the  said  premises  as  above  described  to  Humphry  Ewing 
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Buchan,  Charles  J.  Holman,  Daniel  Edmund  Thomson,  and 
James  Short  McMaster,  trustees  under  the  last  will  and  testament 
of  The  Honourable  William  McMaster.  The  said  Hmnphry 
Ewing  Bucban  died  on  or  about  the  17th  day  of  October,  1907 
and  the  said  premises  thereupon  became  and  are  now  vested  in 
the  plaintiffs. 

"(5)  Afterwards  during  the  said  term  the  said  term  became 
and  was  vested  in  the  defendants  as  assignees  of  the  said  term,  and 
they  took  and  now  hold  possession  of  the  said  demised  premises." 

The  defendants  are  also  lessees  from  the  Jones  estate  of  the 
building  situated  on  the  property  north  of  that  already  referred  to. 

Jamieson  bad  erected  on  the  land  so  leased  by  him  as  aforesaid 
the  building  which  is  now  upon  the  property,  and  in  doing  so 
had  utilised  the  wall  erected  on  the  projecting  nine  inches  here- 
inbefore mentioned  as  part  of  the  north  wall  of  the  said  building. 

The  defendants,  being  the  lessees  of  the  two  adjoining  build- 
ings, conceived  the  idea  of  tearing  down  in  part  the  wall  between 
them,  so  as  to  make  openings  sufficiently  large  to  utilise  the  two 
stores  practically  as  one.  Without  asking  the  consent  of  the 
plaintiffs,  their  lessors  and  the  owners  of  the  wall  in  question, 
they,  on  or  about  the  20th  March,  1909,  made  the  first  opening 
in  the  wall. 

.  On  or  about  the  30th  March,  1909,  the  plaintiffs  learned, 
through  some  "slips"  received  from  certain  insurance  agents, 
that  the  defendants  were  apparently  intending  to  make  altera- 
tions in  their  premises,  "including  openings  communicating 
with  building  182  and  184  Yonge  street."  Thereupon  the  solicitors 
for  the  plaintiffs  wrote  a  letter  containing  the  following:  "We 
represent,  as  you  know,  the  owners  of  the  land,  and  would  be  glad 
to  know,  before  there  is  any  interference  with  the  outer  wall,, 
just  what  is  proposed."  The  receipt  of  this  letter  was  acknowl- 
edged by  a  letter  from  the  defendants'  solicitors  on  the  following 
day. 

An  interview  was  then  arranged  and  took  place  on  the  5th 
April,  1909,  between  the  defendant  Good  and  the  plaintiff  D.  E. 
Thomson  at  the  latter's  office,  to  which  Good  was  accompanied 
by  two  men  named  Patterson  and  Witmer.  When  they  arrived,^ 
Thomson,  who  is  a  solicitor,  as  well  as  one  of  the  plaintiff  trust ees, 
was  engaged  in  his  private  room  with  other  people  and  was  called 
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out  to  speak  to  Good.  Thomson  says  that  the  interview  was 
somewhat  short  and  hurried,  assigning  two  reasons,  one  that  he 
himself  was  engaged  with  other  people,  and  that  Good  was  in  a 
hurry,  as  he  was  leaving  Toronto  for  Buffalo  by  an  early  train. 

He  also  says  that  the  main  portion  of  the  interview  was  with  ■ 
Good  alone,  and  that  just  at  the  last  the  other  two  men  were  present 
and  heard  part  of  the  conversation.  He  states  that  Good  intim- 
ated that  he  desired  to  make  openings  in  the  wall,  and  would  do 
everything  to  -the  satisfaction  of  the  plaintiffs,  adding  that  he 
would  give  security  to  restore  the  wall,  mentioning  a  security 
company,  and  that  he  had  an  architect  who  would  do  the  work 
under  the  supervision  of  the  plaintiffs'  architect;  that  the  plaintiffs 
could  select  an  architect,  and  the  defendants  would  pay  all 
expenses. 

Thomson  states  that  his  position  at  the  moment  was,  that  he 
did  not  know  just  what  the  nat  ire  of  the  plaintiffs'  title  to  the 
wall  and  the  conditions  of  the  lease  were,  and  that  he  intimated 
to  Knox  that  he  had  not  looked  into  the  matter  or  examined  the 
papers.  He  said  that  Good  said  he  would  arrange  to  have  Pat- 
terson, the  defendants'  inspector,  or  the  manager,  and  Witmer, 
their  draftsman,  call  the  next  day. 

Thomson's  evidence  is,  that  no  understanding  of  any  kind  was 
come  to  that  day.  The  defendant  Good,  on  the  contrary,  says 
that  at  the  interview  he  told  Thomson  that  they  had  already 
made  an  opening  and  perhap.  had  exceeded  their  rights.  He  also 
says  that  he  shewed  Thomson  the  sketches  indicating  the  proposed 
openings.  He  adds  that  Thomson  thereupon  gave  him  per- 
mission to  go  on  and  complete  the  work.  He  admits  that  the 
main  part  of  the  conversation  was  between  him  and  Thomson, 
but  adds  that  he  repeated,  in  Thomson's  presence,  to  Patterson 
and  Witmer,  that  Thomson  had  said  that  the  defendants  could 
go  on  with  the  work. 

Good  admitted  on  cross-examination  that  there  was  a  discus- 
sion between  him  and  Thomson  about  an  agreement  to  be  signed, 
and  that  Thomson  was  to  prepare  the  agreement,  which  was  to 
be  submitted  to  the  defendants  and  sent  by  mail  to  Buffalo  for 
that  purpose.  There  was  a  discussion  between  Good  and  Thomson 
about  the  latter's  architect. 

On  the  following  day,  Wightman,  the  defendants'  Toronto 
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manager,  and  Witmer  called  at  Thomson's  ofl&ce,  when  the  latter 
sent  for  the  plaintiffs'  title  papers  and  looked  them  over.  He 
thereupon  intimated  to  them  that  he  would  send  to  the  registry 
ofl&ce  aiid  get  a  copy  of  a  certain  document  and  see  them  the 
next  day. 

There  was  a  further  interview  on  the  following  day,  when 
Wightman  and  Witmer  saw  Thomson.  On  this  occasion,  Burke, 
an  architect  employed  by  the  defendants,  was  also  present.  A 
discussion  occurred  between  Burke  and  Witmer  as  to  what  was 
necessary  in  order  to  render  the  wall  safe.  On  this  occasion  there 
was  a  discussion  between  Thomson  and  Wightman  as  to  the  terms 
on  which  the  defendants  had  secured  permission  from  the  Jones 
estate  as  to  their  portion  of  the  wall.  As  a  result  of  this  talk, 
Thomson's  legal  firm  wrote  J.  Gordon  Jones  a  letter,  dated  the 
7th  April,  1909,  which,  with  some  further  correspondence  put 
in  at  the  trial  as  exhibit  7,  was  objected  to  by  counsel  for  the 
defendants,  but  which  I  admitted  as  part  of  the  surrounding 
circumstances. 

Thomson  says  that,  at  the  interview  last-mentioned,  it  was 
arranged  between  himself  and  Wightman  that  he  should  write 
to  the  Jones  estate.  A  letter  was  written,  and  in  it  the  following 
expression  is  used:  ''Knox  and  Company,  who  bought  out 
Jamieson's  interest,  are  asking  our  clients'  approval  for  removing 
the  party  wall  on  the  ground  floor  storey,"  etc. 

Apparently  the  matter  of  the  preparation  of  the  written 
agreement  was  not  promptly  proceeded  with. 

Patterson  also  testified  to  the  fact  that  a  written  agreement 
was  to  be  prepared  and  sent  to  Buffalo.  He  says  that  no  details 
of  it  were  discussed  in  his  presence.  He  corroborates  Good  as  to 
the  latter's  statement  that  Thomson  gave  leave  to  proceed  with 
the  work.  He  admits  that  he  heard  Thomson  say  he  wanted  to 
look  into  their  rights,  and  that,  before  preparing  an  agreement, 
he  would  have  to  look  into  the  matter.  He  also  says  that  Good 
stated  that  he  was  under  heavy  expense  and  wanted  Thomson  to 
hurry  up  about  the  agreement  so  as  to  get  at  the  work. 

Nothing  apparently  having  been  done  in  the  meantime  about 
the  written  agreement,  Thomson  accidentally  discovered,  in  passing 
the  building  in  question  on  the  21st  May,  1909,  that  the  work  was 
being  proceeded  with,  and  thereupon  on  the  22nd  May  caused  a 
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letter  to  be  written  in  the  following  terms  to  the  defendants :  "We 
have  just  learned  from  Mr.  Burke  that  the  tearing  down  of  the 
party  wall  has  already  been  begun.  Our  understanding  was  that 
nothing  should  be  done  until  there  was  a  satisfactory  agreement 
between  you  and  our  clients,  or  whether  it  should  be  a  three  party 
agref  ment  with  Mr.  Jones  included.  We  came  to  the  conclusion 
Mr.  Jones  was  not  a  necessary  party  to  the  agreement,  as  he  admits 
the  wall  belongs  to  us.  Possibly  we  ought  to  have  communicated 
this  to  you,  but  we  expected  to  hear  from  you  before  anything 
was  done,  when  we  could  have  reported  as  above.  You  must 
remember  this  party  wall  is  not  a  part  of  the  building  owned  by 
the  late  Mr.  Jamieson  and  purchased  by  you.  It  belongs  to  our 
clients.    We  must  ask  you  to  stop  work  until  matter  arranged." 

To  this  letter  a  reply  from  the  defendants  was  written  dated 
at  Buffalo,  the  24th  May,  as  follows:  "Your  kind  favour  of  May 
22nd  to  our  Toronto  address  was  forwarded  to  this  ofl&ce,  and  in 
reply  would  say  that  the  writer,  Mr.  Good,  if  you  will  recall, 
was  in  your  office  in  Toronto  and  discussed  this  matter  with 
you  and  arranged  to  have  our  Mr.  Patterson  call  on  you  the  next 
day.  We  presumed  that  he  had  done  so  and  that  everything  was 
satisfactory  for  us  to  go  ahead.  As  a  matter  of  fact  this  never 
came  back  to  my  notice  again  until  we  received  this  letter.  We 
have  to-day  communicated  with  our  solicitor,  Mr.  Charle  H. 
Ivey,  of  London,  and  requested  him  to  call  and  pee  you  Tuesday 
and  to  arrange  everything  satisfactorily  It  is  certainly  our 
intention  to  respect  every  right  you  have  in  the  premises,  and 
have  so  instructed  our  solicitor,  as  we  are  not  at  all  desirous  of 
taking  any  advantage  of  your  clients  in  this  matter  in  any  way. 
Trusting  Mr.  Ivey  will  be  able  to  arrange  everything  in  a  satis- 
factory manner,  we  remain." 

Patterson  testified  that  the  work  of  taking  out  the  stone  and 
brick  from  the  wall  was  completed  within  two  or  three  days 
after  the  24th  May.  The  opening  made  is  a  very  large  one, 
and  extends  from  about  5  feet  from  the  front  or  Yonge  street 
wall  back  to  about  12  or  15  feet  from  the  rear  wall,  pillars  or  columns 
being  put  in  to  replace  the  wall  and  as  supports. 

The  defendants  gave  some  evidence  as  to  an  arrangement 
made  with  Thomson  under  which  the  plans  of  the  proposed  alter- 
ations and  openings  were  to  be  submitted  to  Burke;  but  their 
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own  witness,  Witmer,  on  being  asked  about  this,  testified  that  the 
plans  were  not  submitted  to  Bxwke.  They  were  submitted  to 
the  city  architect  for  approval,  certain  municipal  regulations 
requiring  that  to  be  done.  Witmer  does  say,  later  on  in  his 
evidence,  that  Burke  saw  the  working  plans  and  made  no  objec- 
tion to  them.  Thomson  denied  that  there  was  any  arrangement 
made  that,  if  the  plans  were  satisfactory  to  Burke,  he  would  be 
satisfied.  He  says  that  Burke  did  not  approve  of  any  plans. 
He  does  state  that  the  details  of  the  plans  in  connection  with 
the  proposed  alterations  were  to  be  submitted  to  Burke,  but 
added  that  nothing  was  to  be  done  before  he  (Thomson)  passed 
upon  the  matter.  He  says  that,  after  the  6th  April,  when  Burke 
was  present,  he  never  heard  from  him  again  until  the  21st  May, 
when,  on  seeing  that  the  work  was  going  on,  he  telephoned  Bm-ke 
about  it.    Burke  had  died  before  the  trial  of  the  action; 

On  the  24th  May,  Ivey  called  to  see  Thomson,  and  there  was 
a  discussion  as  to  the  terms  of  the  agreement,  particularly  the 
question  of  secm-ity.  Ivey  asked  that  there  should  be  no  obliga- 
tion on  the  part  of  the  defendants  to  replace  the  wall  until  the 
end  of  the  term.  In  an  interview  on  that  or  the  next  day,  reference 
was  made  to  a  clause  in  the  Jones  lease  which  apparently  provided 
for  the  replacing,  at  any  time  desired  by  the  lessors,  of  any  portion 
of  the  wall  taken  down.  Thomson  was  insisting  that  any  altera- 
tions made  should  be  replaced  on  reasonable  notice.  He  says 
that  he  pointed  out  that  the  defendants  were  already  obliged 
to  do  that  under  the  terms  of  the  Jones  arrangement. 

A  draft  agreement  was  prepared  by  Johnston,  a  law  partner 
of  Thomson,  and  was  put  in  as  exhibit  10.  It  contains  a  clause 
to  the  effect  that  the  lessees  would  at  any  time,  on  receiving  six 
months'  notice  in  writing  from  the  trustees  (plaintiffs)  so  to  do, 
restore  the  said  wall  and  every  part  thereof  in  a  good  workmanlike 
manner,  etc.  The  draft  agreement  was  sent  by  the  plaintiffs' 
solicitor  to  Mr.  Ivey  in  a  letter  dated  the  27th  May. 

On  the  9th  June,  1909,  Mr.  Thomson  wrote  a  letter  to  Mr. 
Ivey  as  follows:  "The  writer  is  sorry  to  have  been  out  of  town 
when  Mr.  Good  and  yourself  called  last  week.  Mr.  Johnston 
understood  that  you  would  be  here  again  to  close  matter  by 
yesterday  at  the  latest.  Have  had  no  word  from  you,  however. 
It  is,  you  will  appreciate,  quite  out  of  the  question  for  us  to  allow 
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the  matter  to  drift  much  longer.  As  indicating  our  clients' 
attitude,  we  may  say  to  you  that  they  are  disposed  to  meet  you 
generously  on  the  matter  of  security,  but  are  not  disposed  on  any 
terms  to  forgo  the  right  to  have  the  wall  restored  on  reasonable 
notice. 

On  the  10th  June,  Mr.  Ivey  replied  as  follows:  "I  beg  to 
acknowledge  receipt  of  your  favour  of  9th  inst.  in  reference  to 
this  matter,  and  have  written  Mr.  Good  asking  him  the  earliest 
date  he  can  meet  me  in  Toronto  for  the  purpose  of  closing  the 
matter.    As  soon  as  I  hear  from  him  I  will  let  you  know." 

On  the  14th  June,  the  plaintiffs'  solicitors  telegraphed  to  Mr. 
Ivey  at  London :  *'  Impossible  allow  Knox  McMaster  drift  longer. 
Must  institute  proceedings  unless  arranged  immediately."  And 
wrote  a  letter  on  the  same  day  to  the  same  effect. 

On  the  19th  June,  the  plaintiffs'  solicitors  wrote  to  Mr.  Ivey 
again,  as  follows:  "In  view  of  the  stand  taken  by  your  clients  at 
Wednesday's  interview,  there  seems  no  way  but  to  institute  pro- 
ceedings. Kindly  let  us  know  by  return  whether  you  will  accept 
service  of  process  for  Messrs.  Knox  and  Good  and  oblige." 

To  which  Mr.  Ivey  replied  on  the  21st  June,  stating  that  he 
had  "written  Mr.  Good  in  reference  to  the  matter  with  a  view  of 
making  one  more  effort  towards  an  amicable  settlement,  but  have 
not  yet  heard  from  him." 

The  plaintiffs'  solicitors  wrote  to  the  defendants'  solicitors 
on  the  22nd  June,  as  follows:  "We  have  your  letter  of  the  21st 
inst.,  and  we  note  that  you  have  written  to  Mr.  Good,  from  whom 
you  expect  to  hear  shortly.  In  view  of  the  arrangement  between 
us  that  our  clients  are  not  to  be  in  any  way  prejudiced  as  to  any 
of  their  rights  by  reason  of  their  refraining  from  taking  immediate 
proceedings,  there  is  no  reason  why  we  should  not  wait  until 
you  hear  from  Mr.  Good.  At  the  same  time,  we  cannot  let  the 
matter  stand  indefinitely,  in  view  of  what  we  take  to  be  the 
extraordinary  contention  of  Mr.  Good  tha-t,  though  an  agreement 
had  to  be  entered  into  between  us,  he  was  to  be  permitted,  before 
any  agreement  was  made,  to  demolish  our  clients'  wall  and  do 
with  it  as  he  chose.  The  wall  is  part  of  the  tenement  leased, 
and  is  covered  by  the  covenant  to  repair  contained  in  the  lease; 
and,  altogether  apart  from  this,  we  are  satisfied  that  the  action  of 
your  clients  in  demolishing  the  wall  amounts  to  waste,  giving 
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us  an  immediate  right  to  an  injunction  and  a  mandamus.  The 
proposition  that  we  have  ab-eady  made  to  Mr.  Good  is  eminently 
fair,  and  we  shall  certainly  not  be  disposed  to  renew  it  if  we  have 
to  take  proceedings.  Please  let  us  hear  from  you  as  soon  as  you 
hear  from  Mr.  Good." 

On  the  2nd  July,  1909,  Mr.  Thomson  wrote  the  defendants  at 
Buffalo,  as  follows:  "I  am  this  morning. in  receipt  of  the  enclosed 
cheque  and  form  of  receipt.  You  have  marked  the  cheque  in 
the  written  part  as  'rent  in  full  to  1st  October,  1909.'  It  is  then 
stamped  'rent  in  full  to  1st  August,  1909.'  Both  dates  are 
wrong.  The  amount  covers  only  to  1st  July,  1909.  Hence  I 
return  cheque.  Besides  this,  it  is  my  contention,  as  Mr.  Ivey  is 
aware,  that  the  destruction  of  the  wall  amounts  to  a  breach  of 
covenant,  entitling  the  landlords  to  forfeit  the  lease.  As,  however, 
Mr.  Ivey  and  Mr.  Good  have  all  along  stated  that  an3d;huig  that 
may  take  place  between  us,  until  our  rights  have  been  determined 
or  imtil  some  settlement  has  been  reached,  shall  be  without 
prejudice  to  om*  respective  contentions  and  rights  (whatever  they 
may  be),  I  am  willing  to  accept  cheque  for  $1,000  on  these  terms 
as  being  in  full  up  to  the  1st  inst.    Yours  truly,  D.  E.  Thomson." 

To  this  letter  the  defendants  replied  on  the  6th  Jtdy,  as  follows: 
"We  wish  to  acknowledge  receipt  of  your  favour  of  July  2nd,  with 
which  you  return  the  cheque  which  we  mailed  you  on  June  30th, 
account  of  the  notation  written  thereon  in  reference  to  the  period 
of  time  covered  by  the  rent  cheque.  Your  statement  in  reference 
to  the  matter  is  correct,  and  we  very  much  regret  that  this  incor- 
rect notation  was  made  on  the  cheque  by  the  party  who  drew  the 
same,  which  error  was  undoubtedly  occasioned  from  the  fact  that, 
with  few  exceptions,  we  always  pay  rent  in  advance,  and  for  this 
reason  the  party  evidently  assumed  that  the  check  covered  rent 
from  July  1st  to  Oct.  1st,  instead  of  from  April  1st  to  July  1st. 
Yesterday  being  a  legal  holiday,  your  communication  was  not 
received  until  this  morning,  and  we  are  pleased  to  herewith 
enclose  a  cheque  covering  the  proper  period  of  time,  and  trust 
you  will  receive  the  same  without  delay." 

On  the  7th  July,  Mr.  Thomson  replied  as  follows:  "I  am  dtdy 
in  receipt  of  your  letter  6th  inst.  with  cheque  as  stated,  but  saying 
nothing  about  the  condition  mentioned  in  my  last  letter,  without 
which  I  am  not  in  a  position  to  accept  the  cheque.     I  return  same 
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herewith.  If  you  will  strike  out  the  word  "rent"  and  make  it 
read  simply,  "in  full  to  July,  1909,"  and  will  say  explicitly  that 
the  payment  is  made  without  prejudice  to  the  rights  and  con- 
tentions of  the  parties,  I  will  accept  it.  My  position  is,  that  I 
am  willing  to  accept  $1,000  in  full  to  1st  inst.,  irrespective  of 
whether  same  is  to  be  treated  as  rent  or  for  use  and  occupation, 
but  am  not  in  a  position  to  accept  pa3rment  of  rent  until  the  point 
between  us  has  been  settled,  or  some  satisfactory  agreement 
come  to." 

In  answer  to  this  the  defendants  wrote  on  the  9th  July,  as  fol- 
lows: "In  reply  to  your  kind  favour  of  July  7th,  would  say  that 
we  are  herewith  returning  to  you  a  cheque  written  as  you  suggest, 
and  the  understanding  is,  that  your  acceptance  of  the  cheque  shall 
be  without  prejudice  to  your  rights.  We  have  no  desire  to  be 
technical  and  trust  this  is  satisfactory.  If  not,  kindly  write  us 
and  we  will  make  any  change  that  you  wish  that  is  consistent 
with  our  rights  in  the  matter." 

Receipt  of  this  was  acknowledged  by  letter  from  Thomson  to 
the  defendants  dated  the  10th  July:  "I  have  to  acknowledge 
with  thanks  receipt  of  your  letter  of  the  9th  inst.,  returning  cheque 
with  the  word  'rent'  struck  out,  and  agreeing  that  same  may 
be  accepted  without  prejudice  to  the  rights  of  the  parties,  which 
is  satisfactory." 

Thomson  says  that  not  until  some  time  after  the  letter  of  the 
defendants  dated  the  24th  May,  and  at  one  of  the  personal  inter- 
views, did  the  defendants  for  the  first  time  put  forward  the  sug- 
gestion that  they  had  had  permission  to  make  the  openings 
before  the  agreement  was  made.  This  is  what  he  meant  by  the 
"extraordinary  contention"  in  the  letter  of  the  plaintiffs'  solicitors 
to  the  defendants'  solicitors  of  the  22nd  June. 

No  arrangement  having  been  come  to  between  the  parties,  on 
the  29th  June,  1909,  the  plaintiffs  issued  a  writ,  asking  "for  an 
injunction  restraining  the  defendants  from  tearing  down,  demol- 
ishing or  removing  any  part  of  the  wall  belonging  to  the  plaintiffs 
as  landlords  and  leased  to  the  defendants",  and  caused  the  same 
to  be  served  upon  the  defendants. 

On  or  about  the  6th  July,  1909,  the  plaintiffs  caused  to  be 
served  upon  the  defendants  a  notice  to  the  following  effect: — 

"To    Seymour     H.     Knox     and     Daniel      Good.         Sirs: 
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Having  this  day  entered  (to  examine  the  condition  thereof) 
the  demised  premises  situate  at  the  north-west  corner 
of  Queen  and  Yonge  streets,  in  the  city  of  Toronto,  now  occupied 
by  you  under  lease  thereof  bearing  date  the  27th  day  of  June, 
1895,  and  expressed  to  be  made  between  Her  Majesty  the  Queen, 
represented  therein  by  The  Honourable  William  Harty,  the  Com- 
missioner of  Public  Works  for  Ontario,  as  lessor,  and  one  Philip 
Jamieson,  of  the  city  of  Toronto,  in  the  county  of  York,  merchant, 
as  lessee,  whereby  Her  Majesty  the  Queen  did  demise  and  lease 
to  the  said  Philip  Jamieson  the  lands  therein  particularly  des- 
cribed, together  with  the  wall  described  in  deed  dated  the  19th 
day  of  July,  1867,  and  made  between  one  Charles  Mcintosh, 
of  the  first  part,  and  the  Board  of  Agriculture  for  Ontario,  of  the 
second  part,  and  having  on  such  examination  found  the  following 
want  of  reparation,  to  wit,  that  openings  had  been  made  in  the 
said  wall  and  part  of  the  same  has  been  entirely  demolished  and 
removed,  and  said  openings  and  portion  of  wall  removed  have 
not  been  restored: — ^Now  we  hereby  give  you  notice  to  well  and 
sufficiently  repair  and  make  good  the  said  want  of  reparation 
by  well  and  sufficiently  restoring  said  wall  to  its  former  condi- 
tion and  closing  all  openings  therein  within  three  calendar 
months  next  after  the  iriving  of  this  notice.  Dated  at  To- 
ronto this  sixth  day  of  July,  1909.  Trustees  under  the  last  will 
and  testament  of  The  Honourable  William  McMaster,  per  D.  E. 
Thomson,  one  of  said  trustees." 

On  the  22nd  day  of  October,  1909,  the  plaintiffs  issued  another 
writ  against  the  defendants,  claiming  to  recover  possession  of  the 
land  in  question,  by  reason  of  breaches  of  covenants  to  repair 
contained  in  the  lease  in  question  and  of  the  powers  of  entry 
therein  contained. 

The  two  actions  were  consolidated  by  order  of  the  Master  in 
Chambers  dated  the  6th  November,  1909. 

The  plaintiffs  further  allege  in  their  statement  of  claim  that 
shortly  prior  to  the  29th  June,  1909,  the  defendants  made  openings 
in  the  wall  described  and  demolished  part  of  the  wall  and  removed 
the  same  from  the  premises,  and  in  doing  so  committed  a  breach 
of  the  covenants  contained  in  the  lease  for  re-entry  in  case  of  breach 
or  non-performance  of  such  covenants.  They  also  allege  therein 
that  the  period  of  three  months  mentioned  in  the  notice  before 
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referred  to  had  expired,  and  that  the  defendants  had  failed  to 
remedy  the  breaches.  They  accordingly  claim  to  recover  possession 
of  the  premises,  ask  for  money  damages  for  the  brsaches,  an  in- 
junction to  restrain  the  defendants  from  further  breaches,  and 
such  further  or  other  relief  as  may  be  just. 

The  defendants  in  their  statement  of  defence  deny  that  before 
the  action  was  brought  for  possession  on  the  22nd  October,  1909, 
the  plaintiffs  had  served  a  notice  such  as  is  required  by  the  Act 
respecting  Landlord  and  Tenant,  and  allege  that,  in  consequence, 
the  plaintiffs  cannot  maintain  an  action  for  possession  of  the  lands. 

They  further  say  that,  if  the  taking  down  of  part  of  the  wall 
was  a  breach  of  any  covenant  contained  in  the  lease,  which  they 
deny,  the  plaintiffs  accepted  rent  which  accrued  after  such  alleged 
breach  and  before  the  issue  of  the  writ  claiming  possession,  and 
thereby  waived  their  right  of  re-entry,  if  any  they  had. 

They  also  set  up  that,  before  making  the  openings  in  the  wall, 
they  obtained  the  consent  of  Thomson  thereto,  and  they  say 
th\t  the  whole  work  was  done  and  completed  before,  at,  or  about 
the  time  when  the  first  of  the  above-mentioned  writs  was  issued, 
on  the  29th  June,  1909. 

They  also  allege  that,  under  the  terms  of  the  lease  in  question, 
the  Board  of  Agriculture,  the  predecessors  in  title  of  the  plain- 
tiffs, granted  to  the  lessee  and  his  assigns  the  right  and  liberty  to 
maintain,  continue,  use,  build,  and  rebuild  such  wall,  and  that, 
therefore,  they  had  a  right  to  alter,  maintain,  and  rebuild  at  their 
pleasure  the  said  wall,  pursuant  to  the  said  terms  and  the  effect 
of  the  said  deed  and  lease. 

They  ask,  in  any  event,  and  should  the  Court  be  of  opinion 
that  the  acts  complained  of  constitute  a  breach  of  the  covenants 
of  the  lease,  that  they  may  be  relieved  against  the  said  alleged 
breaches,  upon  such  terms,  having  regard  to  all  the  circumstances, 
as  shall  seem  just  and  proper  to  the  Court. 

The  question  as  to  whether  the  plaintiff  Thomson  did  or  did 
not,  knowing  that  an  opening  in  the  basement  had  already  been 
made,  give  permission  to  the  defendants,  at  the  interview  on  the 
5th  April,  1909,  to  go  on  with  the  main  portion  of  the  work  to  be 
done  pending  an  agreement  to  be  made  between  the  parties,  is 
a  matter  of  importance  in  determining  this  action. 

I  have  come  to  the  conclusion  that  the  testimony  of  Mr. 
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Thomson  is  to  be  preferred  to  that  of  the  defendants.  On  the 
face  of  this  matter,  it  seems  incredible  that  any  man,  much  less 
an  experienced  lawyer  and  trustee,  without  consultation  with  the 
two  other  plaintiff  trustees,  and  without  knowing  from  the  docu- 
ments to  be  resorted  to  just  what  the'  rights  of  bis  cestuis  que  trust 
were,  would  off-hand,  and  that  in  a  somewhat  casual  and  hurried 
interview,  give  such  an  important  consent. 

He  says  himself  that  he  met  the  defendant  Good  courteously 
in  the  matter  and  expressed  a  willingness  to  facilitate  the  wishes 
of  the  defendants  in  every  possible  way.  He  denies  expressly 
that  he  then  or  at  any  time  gave  any  consent  that  the  work 
should  proceed  before  a  proper  written  agreement  was  arrived  at. 
He  stated  that  he  told  the  parties  at  the  first  interview  that  he 
would  have  to  look  into  the  matter,  and  ih  this  he  is  corroborated 
by  Patterson,  called  for  the  defendants. 

Thomson  says  that  the  next  day  he  told  the  persons  who  saw 
him  then  on  behalf  of  the  defendants,  that  he  had  not  had  time 
to  look  into  it.  Patterson  says  that  he  does  not  remember  this 
being  said  by  Thomson  on  that  day.  It  is  admitted  that  a  written 
agreement  was  talked  of  and  was  to  be  prepared.  But  the  sub- 
sequent conduct  of  and  correspondence  between  the  parties 
confirm  the  view  that  no  consent  was  given  by  Mr.  Thomson  on 
behalf  of  the  plaintiffs. 

When  express  objection  was  taken  by  the  plaintiffs  in  their 
letter  to  the  defendants  of  the  22nd  May  in  these  words,  "Our 
understanding  was  that  nothing  should  be  done  until  there  was 
a  satisfactory  agreement  and  security  for  replacing  the  wall," 
the  defendants,  in  their  written  reply  dated  the  24th  May,  did 
not  pretend  that  they  had  obtained  a  consent  from  Thomson  on 
the  5th  April,  but  put  the  matter  in  this  way:  "Mr.  Good,  if 
you  will  recall,  was  in  your  ofBice  in  Toronto  and  discussed  this 
matter  with  you  and  arranged  to  have  our  Mr.  Patterson  call  on 
you  the  next  day.  We  presumed  that  he  had  done  so,  and  that 
everything  was  satisfactory  for  us  to  go  ahead." 

The  fact  apx>ears  to  be  that  the  defendants  were  very  anxious 
to  proceed  with  the  work,  and  assumed,  without  leave  or  license, 
to  go  on  with  it  and  take  the  chances. 

I,  therefore,  find  as  a  fact  that  no  leave  was  given  to  the 
defendants  to  proceed  with  the  work  as  they  allege.    I  think, 
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that,  under  the  terms  of  the  lease,  the  defendants  had  no  right  to 
make  openings  of  the  kind  they  did  in  the  wall  in  question,  and 
that  their  so  doing  was  a  breach  of  the  covenants  to  repair  and 
keep  in  repair  contained  in  the  lease.  It  is  plain  that  the  whole 
matter  would  have  been  satisfactorily  arranged,  a  written  agree- 
ment arrived  at,  and  litigation  avoided,  if  the  defendants  had 
consented  to  a  term  being  placed  in  the  proposed  agreement  to 
the  effect  that  the  wall  would  be  replaced  by  the  defendants  on 
reasonable  notice.  The  defendant  Good  in  his  evidence  admits 
that  the  defendants  would  not  agree  that  they  would  restore 
on  three  months'  or  six  months'  or  any  notice.  As  he  puts  it, 
"We  spUt  on  that." 

Their  conduct  in  this  respect  was  unreasonable.  Surely  the 
least  they  could  do,  when  they  had  taken  down  a  large  part  of 
the  wall  of  their  lessors'  building  without  leave,  was  to  consent  to 
replace  it  on  reasonable  notice. 

Even  if  the  defendants  had  been  able  to  make  out  the  verbal 
permission  suggested  by  them,  it  could  not  be  held  to  be  more  than 
a  permission  to  go  on,  subject  to  a  reasonable  agreement  being 
entered  into  for  the  restoration  of  the  wall.  Such  an  agreement, 
a  reasonable  agreement  in  my  view  of  the  matter,  was  submitted 
to  the  defendants,  who  refused  to  execute  it. 

The  plaintiffs  ask  that  a  forfeiture  of  the  lease  be  declared  and 
that  they  be  given  possession  of  the  premises.  As  to  this  branch 
of  the  case  several  contentions  are  put  forward  on  behalf  of  the 
defendants.  In  the  first  place,  they  say  that  the  notice  referred 
to  in  paragraph  7  of  the  plaintiff's  statement  of  claim,  and  dated 
the  6th  July,  1909,  is  not  a  notice  given  under  sec.  13  of  the  Land- 
lord and  Tenant's  Act,  R.S.O.  1897,  ch.  170,  but  is  a  notice  given 
under  the  clause  as  to  repair  in  the  Act  respecting  Short  Forms 
of  Leases,  R.S.O.  1897,  ch.  125;  and  an  examination  of  it  would 
appear  to  confirm  this  view. 

Section  13,  sub-sec.  1,  of  the  first-mentioned  Act,  is  as  follows: 
"A  right  of  re-entry  or  forfeiture  under  any  proviso  or  stipulation 
in  a  lease,  for  a  breach  of  any  covenant  or  condition  in  the  lease, 
shall  not  be  enforceable,  by  action  or  otherwise,  unless  and  until 
the  lessor  serves  on  the  lessee  a  notice  specifying  the  partictdar 
breach  complained  of,  and  if  the  breach  is  capable  of  remedy, 
requiring  the  lessee  to  remedy  the  breach,  and,  in  any  case,  re- 
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quiring  the  lessee  to  m&ke  compensation  in  money  for^the  breach, 
and  the  lessee  fails,  within  a  reasonable  time  thereafter,  to  remedy 
the  breach,  if  it  is  capable  of  remedy,  and  to  make  reasonable 
compensation  in  money,  to  the  satisfaction  of  the  lessor*  for  the 
breach." 

It  provides  that  the  notice  should  require  the  lessee  to  remedy 
the  breach,  and  in  any  case  require  him  to  make  compensation 
in  money  for  the  breach;  and,  if  the  leesee  fail  within  a  reasonable 
time  thereafter  to  retned/  the  breach,  if  it  is  capable  of  remedy, 
and  to  make  reasonable  compensation  in  money  to  the  satisfaction 
of  the  lessor  for  the  breach,  then  only  the  right  of  re-entry  or 
forfeitm-e  for  the  breach  of  the  covenant  or  condition  in  the  lease 
shall  be  enforceable  by  action  or  otherwise. 

No  mention  is  made  of  three  months,  although  that  might 
well  be  considered  under  the  section,  in  certain  cases,  ''a  reason- 
able time."  The  notice  should  require  "the  lessee  to  make  com- 
pensation in  money."  It  does  not.  In  the  notice  in  question, 
ser|jed  by  the  plaintiffs,  the  time  given  within  which  the  repairs 
are  to  be  done  is  the  term  of  three  months. 

When  we  turn  to  the  Act  respecting  Short  Forms  of  Leasesi 
the  clause  as  to  the  form  of  this  particular  covenant  reads  as 
follows:  "(6)  And  that  the  said  (lessor)  may  enter  and  view 
state  of  repair,  and  that  the  said  (lessee)  will  repair  according  to 
notice  in  writing,"  etc.  And  the  extended  form,  as  follows: 
"6.  And  it  is  hereby  agreed  that  it  shall  be  lawful  for  the  lessor 
and  his  agents,  at  all  reasonable  times  during  the  said  term,  to 
enter  the  said  demised  pr'  mises  to  examine  the  condition  thereof; 
and  further,  that  all  want  of  reparation  that  upon  such  view  shall 
be  found,  and  for  the  amendment  of  which  notice  in  writing  shall 
be  left  at  the  premises,  the  said  lessee,  his  executors,  adminis- 
trators and  assigns  will,  within  three  calendar  months  next  after 
such  notice,  well  and  sufl&ciently  repair  and  make  good  accordingly, 
reasonable  wear  and  tear  and  damage  by  fire,  lightning  and  tempest 
only  excepted." 

Th(  extended  clause  expressly  mentions  the  term  of  "three 
calendar  months  next  after  such  notice,"  and  notifies  the  lessee 
to  "well  and  sufficiently  repair  and  make  good"  the  want  of 
reparation. 

It  would  appear,  therefore,  that  no  notice  as  to  the  forfeiture 
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of  the  lease,  in  the  terms  required  by  the  Landlord  and  Tenant's 
Act,  R.S.O.  1897,  ch,  170,  sec.  13,  was  given;  and,  consequently, 
that  the  landlord  was  not  in  a  position,  when  the  writ  for  pos- 
session was  issued,  to  assert  "a  right  of  re-entry  or  forfeiture 
under  any  proviso  or  stipulation  in"  the  lease. 

The  defendants  also  contend  that  there  was  a  waiver  by  the 
plaintiflFs  of  any  breach,  by  their  receiving  rent  on  the  1st  April, 
1909,  after  notice  that  repairs  were  contemplated  of  the  kind  in 
question.  It  appears  that  a  small  opening  in  the  wall  had  been 
made  on  or  about  the  20th  March,  1909.  When  the  plaintiffs 
received  the  rent  on  the  1st  April  following,  they  had  no  knowledge 
of  this.  I  do  not  think  that  the  receiving  of  the  rent  on  the  1st 
April  could  be  considered  a  w^ver  merely  because,  prior  to  that 
date,  notice  had  been  received  to  the  effect  that  repairs  were  in 
contemplation,  but  no  part  of  which  repairs,  so  far  as  the  lessors 
then  knew,  had  been  done.  When  the  next  instalment  of  rent 
for  three  months  became  payable  on  the  1st  July  following,  and 
was  finally  accepted  by  the  plaintiffs  without  prejudice  to  their 
rights,  it  is  contended  on  behalf  of  the  defendants  that  such  accep- 
tance was  a  complete  waiver.  They  argue  that  the  plaintiffs 
could  not  accept  the  rent  without  prejudjice.  But  the  correspond- 
ence filed  on  the  trial  of  the  action  discloses  >that  there  was  an 
express  agreement  oo  the  part  of  the  defendants  at  the  time  of 
the  pa3anent  of  this  rent  that  it  should  be  received  without  pre- 
judice to  the  respective  contentions  and  rights  of  the  parties. 
At  that  time  one  of  the  contentions  on  behalf  of  the  plaintiffs  was, 
that  the  defendants  had  committed  a  breach  of  the  lease  by  break- 
ing through  the  wall,  and  had  failed  to  repair  as  requested.  The 
defendants  also  contend  that  the  plaintiffs,  by  issuing  the  first 
writ,  in  which  they  claimed  only  an  injunction  and  damages, 
thereby  elected  to  pursue  that  remedy  with  notice  and  knowledge 
of  the  existing  facts^  and  that  that  was  an  election  which  could 
not  subsequently  be  altered  and  changed  into  a  claim  for  a  for- 
feiture and  possession. 

"A  forfeiture  is  waived  if  the  lessor  elects  not  to  take  advantage 
of  it,  and  shews  his  election  either  expressly,  by  a  statement  to 
that  effect  to  the  lessee,  or  impliedly,  by  acknowledging  the  co- 
tinuous  tenancy.  And  if  the  lessor,  after  a  cause  of  forfeiture  has 
come  to  his  knowledge,  does  anything  whereby  he  recognises  the 
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relation  of  landlord  and  tenant  as  still  subsisting,  he  is  precluded 
from  saying  that  he  did  not  do  the  act  with  the  intention  of  waiv- 
ing the  forfeiture:"  Fawcett's  Landlord  and  Tenant,  3rd  ed., 
p.  499;  Evans  v.  Davis  (1878)  10  Ch.  D.  747;  Moore  v.  UUcoats 
Mining  Co,,  [1908]  1  Ch.  575. 

I  do  not  think  that  the  plaintiffs  have  made  out  a  case  for 
forfeiture  of  the  lease,  or  that  I  can,  on  the  facts  in  evidence, 
make  an  order  giving  them  possession  of  the  property.  Even  if 
a  case  for  forfeiture  had  been  made  out,  one  would  hesitate,  in  a 
lease  of  so  much  importance,  to  give  effect  to  it,  and  would  rather 
incline  to  relieve  therefrom,  if  possible,  and  seek  for  and  grant 
another  appropriate  remedy  less  drastic. 

The  defendants  also  contend  that  the  taking  down  of  the  wall 
was  no  breach  of  the  terms  of  the  lease;  that  under  its  terms, 
viz.,  to  "build  and  rebuild/'  they  were  entitled  to  take  down  a 
portion  of  the  wall  as  they  have  done.  I  do  not  think  this  conten- 
tion  can  be  given  effect  to.  I  am  of  opinion  that  to  make  an 
opening  in  the  wall  of  such  a  size  as  has  been  indicated  was  a 
breach  of  the  terms  of  the  lease  as  to  ''repair,"  and  that  this  is 
particularly  so  in  a  case^  where  the  opening  practically  causes  the 
building  in  question,  which  was  an  entire  buildingbefore,  to  become 
a  part  of  two  buildings  thrown  together  and  used  as  one. 

I  find,  therefore,  that  the  defendants,  by  breaking  into  the 
wall  in  question,  as  disclosed  in  the  evidence,  committed  a  breach 
of  the  covenant  to  repair. 

Then  as  to  the  claim  for  an  injunction.  The  defendants 
contend  that  all  the  demoUtion  complained  of  was  done  before 
the  writ  was  issued,  and  that  the  claim  for  an  injunction  in  it  and 
in  the  statement  of  claim  has  in  contemplation  and  refers  to  future 
breaches  only.  The  defendants  say  that,  since  the  writ  was 
issued,  they  have  not  done  any  work  about  which  the  plaintiffs 
have  complained  or  can  complain,  and  do  not  contemplate^doing 
any,  and,  therefore,  there  is  nothing  to  which  an  injunction  can 
apply. 

They  also  argue  that  there  is  no  request  in  the  writ  or  inTthe 
statement  of  claim  for  a  mandatory  order  compelling|theXde- 
fendants  to  restore  the  wall  to  its  original  position;  and£that, 
consequently,  the  plaintiffs  cannot  obtain  such  an  order,  except 
after  amendment  and  on  terms.    But  is  this  so?    There  is  the 
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following  atatoment  of  fact  set  out  in  the  sixth  paragraph  of  the 
rtatement  of  claim:  ''The  defendants  made  openings  in  the  wall 
abov^  described,  being  part  of  the  said  deniised  premises,  and  de- 
molished part  of  the  said  wall  and  removed  the  same  from  the  said 
premises,  and  in  so  doing  the  defendants  committed  a  breach 
ol  the  abovcrmentioned  covenants  contained  in  the  said  indenture 
of  lease."  There  is  a  prayer  for  "such  further  or  other  relief  as 
may  be  just."..  They  complain  .of  demolition;  they  ask  for  an 
injunction  i:estraining.|rom  further  similar  acts;  and  they  ask 
for  such  further  or  other  relief  as  may  be  just. 

The'prineiple  on  which  h  relief  not  expressly  asked  for  may, 
under  a  prayer  for  general  relief,  be  granted  is  disctlssed  and  deter- 
mined in  the  case  of  Gaughan  v.  Skarpe  (1881),  6  A.R.  417.  The 
bead-note  states:  "If  the  allegations  in  a  bill- state  a  case  entitling 
a  party  to  relief,  he  may  under  the  general  prayer  have  it,  though 
his  specific  prayer  may  have  been  for  other  relief;  but  a  plaintiff 
cannot. take  advantage  of  the  ambiguity  of  his  own  pleading  so 
as  Jx)'claim  upon  facts  stated  in  the  bill  alio  intuitu,  a  relief  entirely 
foreign  to  the  scope  of.  the  bill."  See  aiso  Johnson  v.  Fesenmeyer 
(1858),  25  Beav.  88,  affirmed  in  appeal  in  3  De  Gv  &  J.  13;  Gunn 
y.  Truit  and  Loan  Co.  (1882),  2  O.R.  393. 

I  think  that,  under  the  prayer  for  general  relief ,  the  plaintiffs 
wefeVupon  the  pleadings  and  evidence,  entitled  to  ask,  as  by  their 
counsel  upon  the  argument  they  did,  and  that  it  is  proper  and 
appropriate  to  grant,  a  mandatory  order  requiring  the  defendants, 
Withii  A  reasonable  time,  to  restore  the  wallin  question  to  the 
same  cotdition  in  which  it  was  before  it  was  broken  into  by  them, 
i  make  such  6rder  accordingly,  and  fix  the  period  of  restoration 
at  ode  month. 

No  evidence  as  to  damages  te  the  reversion  or  as  to  what  it 
would  cost  to  restore  the  wall  was  given  at  the  trial.  The  lease 
has  some  time  yet  to  run,  vrith  rights  of  renewal;  and  damages 
to  the  reversion  could  not,  one  would  think,  in  any  event  be  large. 
I  fijc  and  allow  to  the  plaintiffs  the  sum  gf  jSlO  as  nominal  damages 
for  treach  of  the  covenant. 

The  plaintiffs  will  have  their  costs. of  the  action,-  which,  under 
the  circumstances,  as  they  are  trustees^  will  be  costs  as  between 
solicitor  and  client. 
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The  defendants  appealed  from  the  judgment  of  Sutherland,         ^-^ 
J.,  and  the  plaintiffs  cross-appealed.  

HOLMAN 

January  17,  1912.    The  appeal  and  cross-appeal  were  heard       knox. 
by  a  Divisional  Court  composed  of  Clute,  Latchford,  and 

MiDDLETON,   J  J. 

E.  D.  Armour,   K.C.,  for  the  defendants.      The  judgment 
appealed  from  is  evidently  wrong  in  awarding  costs  to  the  plaintiffs 
as  between  solicitor  and  client.    There  is.no  authority  for  such  a 
direction.    A  more  important  objection  to  the  judgment  is,  that 
the  learned  trial  Judge  had  no  jurisdiction,  assierting  as  he  did 
the  non-forfeiture  of  the  lease,  to  grant  a  mandatory  order.    The 
lack  of  a  proper  notice  under  sec.  13  of  the  Landlord  and  Tenant's 
Act  was  fatal  to  a  case  constituted  as  the  plaintiffs'  was,  and  the 
relief  granted  to  the  plaintiffs  was  in  the  nature  of  specific  per- 
formance, and  could  not  properly  be  granted,  either  on  the  plead- 
ings and  findings  as  they  stand,  or  as  a  part  of  the  "general  relief" 
asked  for  in  the  statement  of  claim.    No  amendment  was  asked 
for  at  the  trial,  and  it  cannot  now  be  given;  and,  if  given,  costs 
should  at  all  events  have  been  awarded  to  the  defendants.    The 
proper  course  for  the  trial  Judge  to  have  taken,  when  it  was  shewn 
that  the  plaintiffs'  claim  to  forfeit  the  lease  had  failed,  was  to 
stop  the  action  at  that  point.    Even  if  the  Court  had  jurisdiction 
to  give  "other  relief"  such  as  was  granted  in  this  case,  it  should 
not  be  granted  where,  as  in  this  case,  it  is  contradictory  to  the 
particular  relief  asked  for  in  the  action.     "General  relief"  can 
only  be  of  something  germane  to  the  particular  relief  prayed  for; 
Gaugfian  v.  Sharpe,  6  A.R.  417,  422;  Stevens  v.  Guppy  (1826), 
3  Russ.  171;  Graham  v.  Chxilmera  (1862),  9  Gr.  239;  Gunn  v. 
Trust  and  Loan  Co,,  2  O.R.  393;  Jessup  v.  Grand  Trunk  R.W.  Co. 
(1882),  7  A.R.  128.   The  following  cases  were  referred  to  as  being 
similar  to  the  case  at  bar:  Doe  dem.  DaUon  v.  Jones  (1832),  4  B.  A 
Ad.  126;  Holderness  v.  Lang  (1886),  11  O.R.  1.     No  damage  to  the 
reversion  has  been  shewn,  and  the  landlords  are  protected  by  the 
tenants'  covenant  to  "leave  in  repair"  at  the  end  of  the  term.  As 
no  damage  was  proved,  none  should  have  been  allowed.    Where 
there  is  a  covenant  to  repair,  the  ordinary  law  of  waste  does  not 
apply.    There  is  no  case  in  equity  of  specific  performance  of  a 
covenant  to  repair:  Lucas  v.  Comerford  (1790),  1  Ves.  Jr.  235,  3 
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^'^'        Bro.  C.C.  166;  Mosdy  v.  Virgin  (1796),  3  Ves.  Jr.  184;  Fry  on 

Specific  Perfonnance,  6th  ed.,  p.  4Set  seq.    As  regards  the  neces- 

HoMiAw     gity  Qf  a  proper  notice,  it  has  been  said  by  a  great  Judge  that '  'the 
Knox.       statute  is  cast  in  an  iron  framework,"  and  where  forfeiture  is 
claimed  by  virtue  of  notice  under  the  statute,  it  must  be  shewn  to 
be  in  absolute  conformity  with  the  statute's  provisions. 

W.  N.  TiUey  and  R.  H.  Parmerder,  for  the  plaintiffs.  The 
$10  damages  and  the  costs  are  not  matters  of  prime  importance. 
The  real  issue  is  as  to  the  right  of  the  plaintiffs  to  have  their  wall 
restored.  This  is  a  matter  in  which  they  have  a  substantial, 
interest,  as  the  lease  contains  an  express  provision  requiring  the 
erection  of  a  building  according  to  an  approved  plan,  to  secure 
which  a  deposit  of  $10,000  is  required,  and  the  building  is  to  revert 
to  the  landlord  in  case  the  tenant  does  not  require  a  renewal  at 
the  end  of  his  lease.  As  to  the  propriety  of  making  a  mandatory 
order  in  such  a  case,  while  we  are  not  in  a  position  to  cite  a  prece- 
dent, there  seems  to  be  no  good  reason  why  sUch  an  order  should 
not  be  made.  As  regards  the  notice,  it  is  submitted  that  the  notice 
given  was  proper  and  sufficient  under  the  statute.  It  is  not 
necessary  that  the  notice  should  require  payment  of  compensation 
in  money:  Lock  v.  Pearce,  [1893]  2  Ch.  271.  [Armour.  The 
defendants  do  not  contend  that  the  notice  is  bad  on  that  account.] 
The  form  of  notice  given  satisfies  the  object  of  the  statute;  and, 
if  it  does  that,  it  is  of  no  significance  that  it  does  something  else 
as  well.  It  was  served  both  personally  and  on  the  premises, 
and  it  is  thus  shewn  that  the  plaintiffs  were  endeavoring  1;p  comply 
with  the  terms  both  of  the  lease  and  of  the  statute.  The  following 
cases  were  referred  to  and  discussed:  Doe  dem.  Morecraft  v.  Meux 
(1825),  4  B.  &  C.  606.  This  case  is  relied  on  by  the  defendants, 
as  shewing  an  abandonment  of  the  forfeiture  clause,  but  it  was 
decided  before  the  Conveyancing  Act,  and  the  statute  now  inter- 
venes, and  it  should  be  given  a  liberal,  and  not  a  narrow  or  tech- 
nical, construction:  Feu?  v.  Perkins  (1867)  L.R.  2  Ex.  92,  a  case 
which  explains  the  Meux  case;  Penton  v.  Barnett,  [1898]  1  Q.B. 
276,  per  Collins,  L.J.,  at  p.  281.  This  was  a  case  very  similar  to 
the  present,  and  is  an  authority  for  the  validity  of  the  notice. 
As  to  the  intent  of  the  Conveyancing  Act  and  the  liberal  con- 
struction of  the  notice  under  it,  reference  was  made  to  Fletcher  v. 
Nokes,  [1897]  1  Ch.  271;  In  re  Serle,  [1898]  1  Ch.  652,  656,  657; 
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PanneU  v.  City  of  London  Brewery  Co,,  [1900]  1  Ch.  496.  Reference        ^-  ^• 

was  also  made  to  Encyc.  of  Laws  of  England,  vol.  7,  p.  667,  and         Z 

cases  there  cited,  especially  Doe  dem,  Vickery  v.  Jackson  (1817),  2      Holmaw 

Stark.  293;  Gange  v.  Lockwood  (1860),  2  F.  &  F.  115.    The  Hold-       knox. 

erness  case,  cited  on  behalf  of  the  defendants,  is  really  in  our 

favour,  as  the  distinction  is  there    drawn  between  alterations 

such  as  those  made  by  the  defendants  in  the  present  case,  and 

such  as  are  contemplated  by  the  terms  of  the  lease.    The  right 

"to  build  and  rebuild"  the  wall,  on  which  the  defendants  rely, 

is  not  a  right  to  destroy  it,  as  they  have  done.    As  to  the  power 

of  the  Court  to  give  such  a  judgment  as  is  here  in  question, 

reference  was  made  to  Woodhouse  v.  Newry  Navigation  Co.,  [1^98] 

1  I.R.  161;  AUpoH  v.  Securities  Corporation  (1895),  64  L.J.  N.S. 

Ch.  491;  Seton,  6th  ed.,  vol.  1,  p.  630,  and  cases  there  cited; 

Attorney-General  v.  Furness  R.W.  Co.  (1878),  26  W.R.  650;  Lane 

Y.  Newdigate  (1804),  10  Ves.  192. 

Armour,  in  reply.  It  now  appears  that  the  plaintiffs  rely 
upon  forfeiture  of  the  lease,  and  not  upon  their  right  to  specific 
performance  of  the  covenant  to  repair.  This  claim  of  forfeiture 
and  right  of  entry,  which  is  the  subject  of  their  cross-appeal, 
depends  upon  the  sufficiency  of  their  notice,  which  was  evidently 
given  under  the  lease  and  not  under  the  statute.  It  is  submitted 
that,  by  giving  the  notice  in  question,  the  plaintiffs  elected  to 
waive  the  forfeiture.  Reference  was  made  in  this  connection  to 
the  Meux  and  Few  cases,  also  to  Foa^s  Landlord  and  Tenant, 
4th  ed.,  pp.  654,  655,  and  to  Cove  v.  Smith  (1886),  2  Times  L.R. 
778.  The  notice  was  invalid,  as  it  was  not  sigtied  by  the  trustees, 
nor  did  it  specify  the  particular  breach  of  covenant  of  which  the 
tenants  had  been  guilty.  The  plaintiffs,  by  coupling  a  claim  for 
an  injunction  with  a  prayer  for  forfeiture,  had  waived  the  latter: 
Evans  v.  Davis,  10  Ch.  I>.  747;  Moore  v.  UUcoats  Mining  Co., 
[1908]  1  Ch.  575.  The  Meux  case  is  not  overruled  by  Penton  v. 
Barnett.  The  breach  complained  of  is  not  a  continuing  one,  as 
it  involves  demolition,  and  not  mere  dilapidation,  which  would 
constitute  a  continuing  breach.  The  right  of  the  plaintiffs  to 
forfeit,  having  once  been  waived,  cannot  now  be  revived,  as  in  the 
case  of  a  continuing  breach.  Their  only  remedy  would  be  in 
damages.  The  AUport  and  Furness  cases  are  not  applicable,  the 
former  not  being  a  case  of  waste,  and  the  latter  being  a  railway 


Digitized  by  VjOOQIC 


610  ONTARIO  LAW  REPORTS.  [vol. 

^-  ^-         case,  and  an  exception  to  the  general  rule.    He-  cited  HiU  v.  Bar- 


1912 


V. 


day  (181041),  16  Ves.  402,  18  Ves  5&. 


HoMiAif  Tilleyj  in  reply  as  to  the  plaintiffs'  cross-appeal,  referred  to 


Knox.  the  Interpretation  Act,  as  shewing  the  power  of  one  trustee  to 
give  notice  on  behalf  of  the  others.  The  statute  does  not  require 
the  notice  to  be  signed.  Penton  v.  Barnett  is  an  authority  as  against 
th^  necessity  of  a  new  notice  after  the  expiration  of  the  time 
specified  in  the  notice. 

February  21.  Clute,  J.: — There  were  two  writs  issued,  the 
first  on  the  29th  June,  1909,  and  the  second  on  the  22nd  October, 
1909, — ^the  plaintiffs,  under  the  first,  claiming  to  restrain  the 
defendants  from  tearing  down  the  party  wall  and  for  damages 
for  breaches  of  covenants  to  repair;  and,  under  the  second^  claim- 
ing possession  for  breach  of  covenant  and  right  of  re-entry, 
under  lease  from  the  plaintiffs'  predecessor  in  title  to  the  de- 
fendants' predecessor  in  title. 

The  plaintiffs  claim  title  hv  grant  from  the  Crown  dated  the 
27th  June,  1899.  Prior  to  their  grant,  the  Crow?i  had  leased  the 
property  in  question  to  one  Jamieson,  by  lease  dated  the  27th 
June,  1895.  The, property  is  situate  on  the  north-west  corner 
of  Yonge  and  Queen  streets,  with  a  frontage  of  40  feet  on  Yonge 
street,  and  a  depth  of  82  feet  6  inches  on  Queen  street,,  "together 
with  the  wall  about  18  inches  thick  described  in  a  deed  dated 
19th  of  July,  1867,  made  between  Charles  Mcintosh,  of  the 
first  part,  and  the  Board  of  Agriculture  for  Upper  Canada,  of  the 
second  part,  as  projecting  9  inches  upon  the  next  adjoining  land 
to  the  north  of  the  parcel  of  land  above  described,  and  the  right 
and  liberty  to  maintain,  continue,  use,  build,  and  rebuild  such 
wall  as  granted  to  the  Board  of  Agriculture  for  Upper  Canada 
by  virtue  of  the  provisions  of  the  saicj  deed." 

The  Mcintosh  deed,  her^  referred  to,  further  provides  that 
the  wall  may  be  used  as  a  party  wall  by  the  grantee  and  the 
grantor,  the  latter  being  then  owner  of  the  property  on  Yonge 
street  immediately  north  of  the  lands  conveyed.  This  lease  is 
made  in  pursuance  of  the  Act  respecting  Short  Forms  of  Leases, 
and  includes  the  wall  described  in  the  Mcintosh  deed.  In  this 
lease  the  lessee  covenants  to  build,  at  his  own  expense,  under 
plans  approved  by  the  architect  to  be  named  by  the  lessor,  a 
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building  of  certain  description  of  the  value  of  not  less  than  $25,000,         ^'  ^* 

the  lessor  to  d^dtit  $10,000  to  insure  the  perf onnance .  of  this        

covenant.    At  the  date  of  the  execution  of  the  lease,  the  land  was      Holmaw 
vacant  with  the  exception  of  the  wall  on  the  north  side  referred  to       Knox. 
in  the  Mcintosh  deed,  which  was  then  standing,  the  building,       (^i^j. 
of  which  it  formed  the  north  wall,  having  been  burned. 

The  lessee  covenants,  in  the  usual  short  form,  to  pay  rent 
and  to  repair,  and  that  the  lessor  may  enter  and  view  the  state  of 
repair,  and  that  the  lessee  will  reptdr  according  to  notice  and  will 
leave  the  premises  in  good  repair.  ^ 

The  building  was  erected  and  occupied  for  some  time  by  the 
tenant  Jamieson,  who  assigned  the  lease  to  the  defendants,  and 
on  or  prior  to  the  12th  March,  1909,  the  defendants  went  into 
possession.       ,     . 

The  defendants  are  also  tenants  of  the  premises  to  the  tiorth,. 
and  occupy  both  premises  as  a  store;  and,  for  the  more  convenient 
use  of  the  same,  have  taken  down  the  partition,  wall  between  the 
two  premises. 

It  appears  from  the  evidence  called  for  the  defence  that,  on 
the  20th  March,  1909,  the  defendants  cut  a  door-way  through 
the  wall,  without  the  knowledge  or  consent  of  the  plaintiffs. 
This  coming  to  the  knowledge  of  the  plaintiff  Thomson,  objection 
was  made,  and  negotiations  were  entered  upon  and  continued 
for  some  time,  with  a  view  of  reaching  an  agreement  permitting  a 
further  portion  of  the  wall  to  be  ts^en  down;  and  from  the  evi- 
dence of  both  partiies  it  appears  that  a  written  agreement  was 
contemplated.  .  This  was  drafted,,  but  the  parties  differed  as  to 
what  it  should  contain,  and  never  reached  a  satisfactory  con- 
clusion. The  defendants  now  contend  that  what  was  done  was 
by  leave.    The  trial  Judge  has  found  against  them  on  this  point. 

The  learned  trial  Judge  refers  fully  to  the  various  interviews 
had  between  the  parties,  and  accepts  the  statement  of  the  plaintiff 
Thomson  as  to  what  took,  place,  as  against  the  witnesses,  of  the 
defendants,  and  finds  as  a  fact  that  no  leave  was  given  to  the 
defendants  to  proceed  with  the  work,  as  they  allege. 

I  have  carefully  read  all  the  evidence,  which,  I  think,  fully 
supports  such  finding. 

On  the  6th  July,  1909,  the  defendants  gave  the  following 
notice:  "To  Seymour  H.  Knox  and  Daniel  Good.    Sirs:  Having 
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^'  ^'        this  day  entered  (to  examine  the  condition  thereof)  the  demised 

1912  ^  N  ^  ^ 

premises  situate  at  the  north-west  comer  of  Queen  and  Yonge 

Holm  AN  streets,  in  the  city  of  Toronto,  now  occupied  by  you  under  lease 
Knox.  thereof  bearing  date  the  27th  day  of  June,  1895,  and  expressed  to 
^jj^j  be  made  between  Her  Majesty  the  Queen,  represented  therein  by 
The  Honourable  William  Harty,  the  Commissioner  of  Public 
Works  for  Ontario,  as  lessor,  and  one  Philip  Jamieson,  of  the  city  of 
Toronto,  in  the  county  of  York,  merchant,  as  lessee,  whereby 
Her  Majesty  the  Queen  did  demise  and  lease  to  the  said  Philip 
Jamieson  the  lands  therein  particularly  described,  together  with 
the  wall  described  in  deed  dated  the  19th  day  of  July,  1867,  and 
made  between  one  Charles  Mcintosh,  of  the  first  part,  and  the 
Board  of  Agriculture  for  Ontario,  of  the  second  part,  and  having 
on  such  examination  found  the  following  want  o£  reparation,  to 
wit,  that  openings  have  been  made  in  the  said  wall  and  part  of 
the  same  has  been  entirely  demolished  and  removed,  and  said 
openings  and  portion  of  wall  removed  have  not  been  restored: — 
Now  we  hereby  give  you  notice  to  well  and  sufficiently  repair  and 
make  good  the  said-  want  of  reparation  by  well  and  sufficiently 
restoring  said  wall  to  its  former  condition  and  closing  all  openings 
theriein  vrithin  three  calendar  months  next  after  the  giving  of  this 
notice.  Dated  at  Toronto  this  sixth  day  of  July,  1909.  Trustees 
under  ihe  last  vnll  and  testament  of  The  Honourable  William 
McMaster,  per  D.  E.  Thomson,  one  of  said  trustees." 

The  extended  form  of  the  covenant  to  enter  and  view  the 
state  of  repair,  and  to  repair  according  to  notice  in  writing,  pro- 
vides that  all  want  of  reparation  that  upon  such  view  shall  be 
found,  and  for  the  amendment  of  which  notice  in  writing  shall  be 
left  at  the  premises,  shall  be  made  vrithin  three  calendar  months 
next  after  such  notice  is  given.  The  above  notice  is  the  form 
usually  adopted  under  this  covenant. 

The  trial  Judge  held  that  no  notice  had  been  given  as  to  the 
forfeiture  of  the  lease,  in  the  terms  required  by  R.S.O.  1897, 
ch.  170,  sec.  13;  and  that  the  landlords  were  not  in  a  position 
when  the  writ  of  possession  was  issued  to  assert  a  right  of  re-entry 
or  forfeiture  under  the  lease. 

Sub-section  1  of  sec.  13  provides  that  "a  right  of  re-entry  or 
forfeiture  imder  any  proviso  or  stipulation  in  a  lease,  for  a  breach 
of  any  covenant  or  condition  in  the  lease,  shall  not  be  enforceable, 
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by  action  or  otherwise,  unless  and  until  the  lessor  serves  on  the        ^-  ^' 
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lessee  a  notice  specifying  the  particular  breach  complained  of,         

and  if  the  breach  is  capable  of  remedy,  requiring  the  lessee  to      Holman 
remedy  the  breach,  and,  in  any  case,  requiring  the  lessee  to  make       Knox. 
compensation  in  money  for  the  breach,  and  the  lessee  fails,  within       QntTj. 
a  reasonable  time  thereafter,  to  remedy  the  breach,  if  it  is  capable 
of  remedy,  and  to  make  reasonable  compensation  in  money,  to 
the  satisfaction  of  the  lessor  for  the  breach."    The  reparation 
must  be  made  ^'within  a  reasonable  time  after  notice." 

The  trial  Judge  found  that  the  plaintiffs  had  failed  to  make 
out  a  case  of  forfeiture;  but  that,  by  taking  down  the  wall,  the 
defendants  committed  a  breach  of  the  covenant  to  repair.  He 
entered  judgment  for  the  plaintiffs;  and,  under  the  prayer  for 
general  relief,  directed  that  the  defendants  restore  the  wall  in 
question  to  the  condition  it  was  in  before  it  was  interfered  with> 
within  one  month,  assessed  $10  for  damages  for  breach  of  the 
covenant  to  repair,  and  gave  the  plaintiffs  costs  as  between 
solicitor  and  client. 

Mr.  Armour's  contention,  as  I  understand  it,  is,  that  the 
notice  is  obviously  given  under  the  covenant  to  repair  according 
to  notice;  that  that  was  a  Waiver  of  the  forfeiture  (if  there  was  one) 
under  the  covenant  to  repair;  and  the  finding  of  no  forfeiture  was 
right.  The  action  cannot  be  maintained  under  the  second 
covenant,  because  the  notice  required  by  sec.  13,  sub-sec.  1,  of 
the  Landlord  and  Tenant's  Act  has  not  been  given;  that  the  relief 
given  cannot  be  granted,  under  the  findings  as  they  stand,  or  .. 
under  the  prayer  for  other  relief,  and  no  amendment  was  asked, 
and  leave  to  amend  should  not  now  be  granted;  that  the  relief 
granted  was  in  effect  specific  performance,  which  could  not  be 
given;  nor  had  the  Coilrt  jurisdiction  to  grant  a  mandatory  order 
in  a  case  of  this  kind;  and  that  what  was  done  by  the  defendants 
was  within  the  right  of  the  tenant  under  the  lease. 

On  the  first  point,  the  case  chiefly  relied  upon  was  Doe  dem. 
Morecraftw.  Meiix,  4  B.  &  C.  606.  In  that  case,  a  lease  contained 
covenants  to  keep  the  premises  in  repair,  and  to  repair  within 
three  months  after  notice,  and  a  clause  of  re-entry  for  breach  of 
any  of  the  covenants,  and  the  premises  being  out  of  repair,  the 
landlord  gave  a  notice  to  repair  within  three  mcmths.  The 
notice  to  repair  was  given  on  the  7th  August,  1823.    On  the  24th 
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October,  1823,  the  lessor  of  the  plaintiflf  received  a  half  year's 
rent  to  the  29th  September,  1823;  arid  the  declaration  in  eject- 
ment (which  was  the  commencement  of  an  action  of  ejectment 
prior  to  the  Common  Law  Procedure  Act  of  1852)  was  served  on 
the  28th  October,  1823,  being  prior  to  the  expiration  of  the  three 
months'  notice  to  repair.  The  premises  were  and  continued  out 
of  repair  until  the  trial.  Bayley,  J.,  said  that  the  landlord  had  an 
option  to  proceed  under  either  covenant;  and,  after  giving  notice 
to  repair  within  three  months,  he  might  have  brought  an  action 
against  the  defendant  upon  a  former  covenant  for  not  keeping- the 
premises  in  repair.  "  But  that  is  very  different  from  insisting  upon 
the  forfeiture.  It  is  said  that  the  premises  being  out  of  repair  on 
the  6th  of  August,  when  the  notice  was  given,  the  lease  was  thereby 
forfeited.  But  the  landlord  has  affirmed  that  the  lease  subsisted 
up  to  the  29th  of  September,  by  receiving  the  rent  which  became 
due  at  that  period.  It  is  plain,  therefore,  that  he  did  not  intend 
to  insist  upon  an  immediate  forfeiture  at  the  time  when  the  notic^ 
was  given,  and  I  think  that  notice  amounted  to  a  declaration 
that  he  should  be  satisfied  if  the  premises  were  repaired  within 
three  months,  and  that  he  thereby  precluded  himself  from  bringing 
an  ejectment  before  the  expiration  of  that  period,*'  He  further 
points  out  that  "in  Roe  dem.  GoaUy  v.  Paine  (1810),  2  Camp.  520, 
the  language  of  the  notice  was  very  different,  the  tenant  was 
required  to  put  the  premises  in  repair  forthvrUh;  that  did  not 
prevent  the  landlord .  from  bringing  his  ejectment  at  any  time." 
Holroyd,.  J.,  said:  "I  am  of  opinion  that  this  ejectment  was 
brought  too  soon,  for  it  appears  to  me  that  the  notice  requiring  the 
tenant  to  repair  within  three  months  was  equivalent  to  an  admis- 
sion that  the  tenancy  would  continue  up  to  the  expiration  of  that 
time.  If  it  did  not  operate  as  a  waiver  of  the  forfeiture  incuired 
by  breach  of  the  covenant  to  keep  the  premises  in  repair,  the 
landlord  might  be  able  to  bring  ejectment  after  the  tenant  had 
put  the  premises  into  complete  repair  pursuant  to  notice;  which 
would  be  extremely  unjust.  But  I  think  that  although  the 
action  for  breach  of  covenant  would  remain,  yet  the  forfeiture 
was  waived." 

The  Meux  case  decided  that  the  effect  of  the  notice  was  a 
waiver  of  forfeiture  until  after  the  expiration  of  the  notice,  by 
which  time,  if  repairs  were  completed,  no  forfeiture  would  occur; 
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and,  as  the  action  was  commenced  before  the  expiration  of  the        ^•^• 
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three  months,  it  was  premature.    It  does  not  decide  that  this         

was  not  a  continuing  breach,  but  rather  implies  the  contrary;      Holmaw 
else  what  is  the  meaning  of  the  statement  that  the  landlord  did       Kirox. 
not  intend  to  insist  upon  an  immediate  forfeiture  and  that  the       otau,j. 
notice  amounted  to  a  declaration  that  he  would  be  satisfied  if 
the  premises  were  repaired  within  three  months,  and  thereby 
precluded  himself  from  bringing  his  action  before  the  expiration 
of  that  period? 

That  case  was  referred  to  in  Few  v.  Perkins,  L.R.  2  Ex.  92,  95. 
There,  under  a  similar  lease,  containing  covenants  on  the  part  of 
the  lessee  to  keep  the  premises  demised  in  repair,  and  a  further 
covenant  that  he  would  repair  within  three  months  after  notice, 
the  premises  demised  being  out  of  repair,  the  landlord  gave  notice 
to  repair  in  accordance  with  the  covenants.  Before  the  expircUion 
of  three  months,  ejectment  was  brought,  and  it  was  held  that  the 
notice  was  not  a  waiver  of  the  forfeiture  incurred  by  the  breach 
of  the  general  covenant  to  repair,  and  that  the  action  was  main- 
tainable. Kelly,  C.B.,  distinguished  the  Meuz  case  by  pointing 
out  that  there  the  notice  was  specific  to  repair  within  three  months, 
and  that  in  the  case  before  him  the  notice  was  general  in  terms 
and  similar  to  that  in  Roe  dem.  GoaUy  v.  Paine,  supra,  where  it 
was  held  to  have  no  effect  on  the  right  of  entry  for  breach  of  the 
general  covenant.  He  then  points  out:  ''He  has  pursued  the  usual, 
though  not  necessary,  course  of  giving  his  tenant  notice  to  repair* 
Bui  he  does  not  thereby  lose  his  right  of  entry  if  the  repairs  ans  not 
effected  by  the  tenant,''  Channell,  B.,  refers  to  the  observations 
of  Bayley,  J.,  and  Holroyd,  J.,  in  Doe  dem  Morecraft  v.  Meux,  but 
does  not  think  that  they  apply  to  the  facts  of  the  case  before  him* 

It  will  be  seen  on  reference  to  the  Meux  case;  that  notice  was 
given  on  the  6th  August,  and  rent  was  received  which  became 
due  up  to  the  29th  September,  which  made  it  clear  that  an  im- 
mediate forfeiture  was  not  intended  at  the  time  when  the  notice 
was  given,  and  indicated  that  the  landlord  would  be  satisfied  if 
the  premises  were  repaired  within  three  months,  thereby  pre- 
cluding himself  from  bringing  ejectment  before  the  expiration 
of  tiiat  period.  The  declaration  in  ejectment  was  in  fact  served 
before  the  expiration  of  the  three  months'  notice  to  repair. 

It  is  said  in  Fawcett's  work  on  Landlord  and  Tenant,  3rd  ed., 
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^-  ^-        p.  502,  that  where  there  is  a  general  covenant  to  repair,  and  also 

1        a  covenant  to  repair  after  notice,  a  notice  to  repair  within  a 

HoLMAw  specified  period,  as  three  months,  is  a  waiver  of  the  general  cove- 
Knox.  nant,  and  there  is  no  forfeiture  till  the  period  has  elapsed,  referring 
dot..  J.  ^  the  Meux  case,  and  also  to  Doe  dem.  de  Rutzen  v.  Lewis  (1836), 
5  A.  &  E.  277.  In  the  latter  case  Patteson,  J.,  refers  to  Doe  dem. 
Morecraft  v.  Meux,  and  points  out  that  Bayley,  J.,  does  not  say 
that  the  party,  by  proceeding  on  the  special  proviso,  waives  his 
right  to  proceed  on  the  other;  but  Holroyd,  J.,  does  say  so.  He 
also  refers  to  Doe  dem,  Rankin  v.  Brindley  (1832),  4  B.  &  Ad.  84. 
In  that  case  ther*  was  a  general  covenant  to  repair,  but  no  specific 
power  for  re-ejitry  for  breach  of  that  covenant.  Then  there  was  a 
covenant  for  re-entry  in  case  of  non-repair  within  three  months 
after  notice,  or  in  case  of  breach  of  the  other  covenants.  Notice 
was  given  to  repair  within  three  months.  Ejectment  was  brought 
before  the  exjnration  of  the  three  months.  On  the  trial,  by  consent 
an  order  of  the  Court  was  made  that  a  juror  should  be  withdrawn, 
and  the  repairs  performed  on  or  before  the  24th  June.  Afterwards 
rent  accrued,  which  the  landlord  accepted.  This  was  before  the 
24th  June,  so  that  the  fprfeiture,  which  was  afterwards  incurred 
by  not  repairing  on  or  before  the  24th  June,  was  not  waived. 
Repairs  not  being  performed  on  that  day,  ejectment  was  brought. 
The  plaintiff  had  a  verdict.  The  Court  refused  a  rule  for  a  new 
trial.  It  was  held  that  the  i^ight  of  entry  was  at  all  events  only 
suspended.  Parke,  J.,  said :  ''And  the  lessor  of  the  plaintiff  being 
unable  to  support  that  action,  put  an  end  to  it  by  consenting  to 
the  order  of  the  Court  .•  .  .  it  was  merely  a  consent  to  postpone 
the  time  for  completing  the  repair  for  the  benefit  of  the  defendant; 
and  on  his  failing  to  comply  with  the  terms,  the  lessor  of  the 
plaintiff  might  justly  insist  on  his  right  of  entry,  and  bring  a  new 
ejectment  after  the  expiration  of  the  enlarged  time.  The  receipt 
of  rent  was  only  an  admission  that  the  defendant  was  tenant 
until  the  25th  of  March,  and  could  not  operate  as  a  waiver  of 
the  forfeiture."  Taunton,  J.,  was  of  the  same  opinion.  This  ap- 
pears, having  regard  to  the  facts  in  that  case,  to  have  reference  to 
the  right  of  entry  for  non-repair  after  the  expiration  of  three  months' 
notice. 

Doe  dem,  de  Rutzen  v.  Lewis  (supra)  appears  to  be  authority 
only  for  the  view  that,  where  a  lessor  has  a  remedy  for  recovering 
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the  expense  of  repairing,  and  elects  to  do  the  repairs  himself,  he        ^'  ^• 

waives  the  forfeiture  under  the  gfeneral  covenant.    Patteson,  J.,         

points  out  that  the  circumstances  differ  from  Doe  dem.  Rankin  v.      Holman 
Brindley,  for  the  time  is  not  enlarged  for  the  benefit  of  the  de-       Knox. 
fendant.     "The  landlord  says,  I  shall  take  advantage  of  the  pro-       oiute.  j. 
viso  enabling  me  to  compel  you  to  repair,  or,  if  you  do  not  repair 
within  the  two  months,  to  perform  the  repairs  myself,  and,  on 
so  doing,  to  distrain,  not  to  re-enter.    The  tenant  thus  has  the 
option  given  him,  and  exercises  it  by  not  repairing.    The  relation 
of  landlord  and  tenant  is  so  far  from  being  put  an  end  to  by  this 
transaction,  that  it  is  affirmed,  the  tenant  being  placed  in  a  situ- 
ation different  from  that  in  which  he  would  have  been  if  the  general 
proviso  had  been  insisted  upon." 

In  Cronin  v.  Rogers  (1884),  1  Cab.  &  El.  348,  a  notice  requiring 
a  tenant  to  remedy  a  breach  of  covenant,  by  repairing  premises 
within  three  months,  expired  on  the  Ist  February,  1884.  No 
repairs  were  then  done,  and  on  the  2nd  February  the  rent  due  at 
Christmas,  1883,  was  accepted.  It  was  held  that  the  acceptance 
of  the  rent  was  no  waiver  of  the  breach  of  covenant. 

Coward  v.  Gregory  (1866),  L.R.  2  C.P.  153,  is  a  very  important 
decision,  bearing  upon  the  question  of  waiver  in  respect  of  the 
general  covenant  to  repair.  In  that  case  the  lessor  engaged  to 
put  the  whole  of  the  demised  premises  in  repair  and  to  keep  in 
repair  certain  portions  thereof.  Two  breaches  were  assigned, 
the  first  for  not  putting  the  whole  of  the  premises  in  repair,  and 
the  second  in  not  keeping  in  repair  the  portions  mentioned  in  the 
covenant  in  that  behalf.  The  first  part  was  held  not  to  be  a 
continuing  covenant,  that  that  part  of  the  covenant  could  only 
be  broken  once,  and  that  damages  under  that  breach  was  an 
answer  to  a  subsequent  action.  As  to  the  second  breach  for  not 
keeping  the  premises  in  repair,  that  was  held  to  be  a  continuing 
breach,  for  which  prior  action  and  recovery  was  no  answer. 

Penton  v.  Barnetty  [1898]  I  Q.B.  276,  is  in  some  respects  like 
the  present  case.  It  deals  not  only  with  the  question  of  waiver, 
but  also  with  the  notice  required  under  sec.  14  of  the  Convey- 
ancing Act,  which  corresponds  in  this  respect  to  sec.  13  of  the 
Landlord  and  Tenant's  Act.  The  lease  contained  a  general 
covenant  to  repair  and  a  covenant  to  repair  within  three  months 
after  notice.    The  premises  being  out  of  repair,  the  lessor  gave 
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^•^-        notice  to  the  lessee  under  the  Conveyancing  Act,  1881,  to  repair 

1912  ^  ^ 

within  a  given  time.    Three  days  after  the  expiration  of  the 

HoLMAw  notice,  a  quarter's  rent  became  due.  No  repairs  having  been  done 
Knox,  by  the  tenant,  the  lessor  brought  an  action  to  recover  possession, 
f^l^j^  and  in  the  action  claimed  the  quarter's  rent.  It  was  held  that, 
the  breach  of  covenant  being  a  continuing  one,  no  new  notice  was 
required  in  respect  of  the  non-repair  after  the  expiration  of  the 
time  specified  in  the  notice,  and  that  the  claim  for  rent  did  not 
affect  the  right  to  possession  in  respect  of  the  non-repair  after 
the  date  when  the  rent  fell  due.  The  dates  are  material.  The 
lease  was  granted  in  1873.  In  1896  the  premises  were  confessedly 
out  of  ^repair,  and  on  the  22nd  September  the  notice  was  given. 
The  notice  was  given  under  the  Act  and  was  so  held,  and  claimed 
compensation,  which  could  only  be  done  under  the  Act.  The  writ 
was  issued  on  the  14th  January,  1897,  more  than  three  months 
after  the  time  mentioned  in  the  notice  had  elapsed,  and  rent  was 
claimed  up  to  the  previous  25th  December.  The  defence  was, 
that,  by  bringing  the  action  to  recover  rent  which  accrued  due 
after  the  alleged  causes  of  forfeiture  by  reason  of  the  alleged 
breaches  of  covenant  to  repair,  with  knowledge  thereof,  the  plain- 
tiff had  waived  the  alleged  forfeiture,  and  was  not  entitled  to 
recover  po,  session  of  the  premises.  At  the  trial  judgment  was 
given  for  the  defendant.  On  the  argument  it  was  urged  that  the 
plaintiff  must  be  taken  to  have  elected  to  treat  the  breach  of 
covenant  as  a  forfeiture.  The  premises  were  still  out  of  repair. 
The  appeal  was  allowed.  A.  L.  Smith,  L.J.,  after  referring  to  the 
facts,  says:  "It  is  perfectly  well  settkd  that  the  acceptance  of 
rent  is  an  acknowledgment  of  the  existence  of  the  tenancy,  and 
if  the  cace  depended  solely  on  that,  I  should  have  thought  that 
the  action  was  not  maintainable;  but  it  is  pointed  out  that  the 
claim  for  rent  is  at  most  an  election  to  treat  the  defendant  as 
tenant  up  to  December  25,  and  that,  inasmuch  as  between  that 
date  and  January  14  following  the  premises  were  in  the  same  state 
of  disrepair  in  which  they  had  previously  been,  there  was  a  breach 
of  covenant  between  those  dates  in  respect  of  which  the  plaintiff 
could  maintain  his  action  for  possession.  In  my  opinion,  apart 
from  the  Conveyancing  Act,  this  contention  is  well  founded. 
But  then  it  is  said  that  we  must  deal  with  sec.  14  of  the  Conveyan- 
cing Act,  1881.    Under  that  Act  a  right  of  re-entry  for  breach  of 
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covenant  is  not  enforceable  unless  the  lessor  serves  on  the  tenant  a        ^-  ^• 

1912 

notice  specifying  the  particular  breach  complained  of,  so  that  the         

tenant  may  have  a  reasonable  time  to  remedy  the  breach  and  Holmaw 
make  reasonable  compensation  to  the  lessor.  The  defendant  Eiroz. 
had  such  a  notice,  and  a  reasonable  time  in  which  to  comply  with  ca^j. 
it;  but  it  is  said  that  the  notice  does  not  cover  the  breaches  between 
December  25  and  January  14.  In  my  opinion  this  answer  is 
insufficient,  because  the  breaches  during  this  latter  period  are 
the  same  as  those  in  respect  of  which  the  notice  was  given." 
Rigby,  L.J.,  said:  "This  is  the  case  of  a  lease  which  contained 
two  covenants  as  to  repairs — one  a  general  covenant  to  repair  as 
occasion  should  require,  the  other  to  repair  within  three  months 
after  notice.  The  power  of  re-entry  applies  to  breaches  of  either 
of  these  covenants.  Independently  of  the  Conveyancing  Act, 
directly  the  premises  were  out  of  repair  the  landlord  had  a  right 
of  re-entry  under  the  lease;  but  he  was  not  bound  to  re-enter  on 
any  particular  day.  At  any  rate,  he  had  the  power  of  re-entry 
so  loDg  as  there  was  a  broken  covenant  and  a  continuiDg  breach. 
The  position  on  January  14,  1897,  would  be  that,  as  nothing  had 
been  done  since  the  notice  as  to  repairs,  the  plaintiff  had  the  right 
to  determine  the  tenancy  by  the  issue  of  the  writ,  and  to  sue  in 
respect  of  such  rights  as  had  accrued  to  him  during  the  tenancy." 
He  then  refers  to  sec.  14  of  the  Conveyancing  Act,  under  which 
notice  was  given  on  the  22nd  September,  1876,  and  states:  "It 
cannot  be  doubted  that  the  time  indicated  by  the  notice  was  a 
reasonable  time,  for  it  is  the  time  specified  in  one  of  the  covenants 
to  repair  contained  in  the  lease.  The  action  could  therefore  be 
maintained  by  the  lessor — ^that  is  to  say,  the  conditions  imposed 
by  the  Act  had  been  complied  with,  and  for  the  purposes  of  this 
case  the  lessor  was  in  the  same  position  as  if  there  had  been  no 
legislation.  Then  he  brought  his  action  for  possession,  and  in  it 
he  claimed  for  a  quarter's  rent  due  on  the  previous  December  26. 
In  my  opinion,  this  claim  does  not  constitute  a  waiver  of  the 
forfeiture.  All  that  was  laid  down  in  Dendy  v.  NichoU  (1858), 
4  C.B.  N.S.  375,  was  that  an  action  for  rent  was  as  good  as  a 
waiver  of  forfeiture  as  an  action  of  ejectment  was  as  a  determina- 
tion of  the  tenancy.  If  there  had  not  been  a  recurring  breach,  but 
something  which  had  happened  once  for  all,  the  state  of  things 
might  have  been  different;  but  in  this  case,  in  my  opinion,  there  is 
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^-  ^"        nothing  in  the  statement  of  claim  inconsistent  with  an  election  to 
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determine  the  lease  from  December  25."    Collins,  L.J.,  was  of 

HoLMAw     j^Q  gamg  opinion:  "It  is  not  now  denied  that  there  was  a  breach 

Knox.       which  may  be  described  as  continuing  or  accruing  day  by  day. 

oiute,j.  That  being  so,  but  for  the  Conveyancing  Act  there  would  be  no 
answer  to  the  claim  for  possession.  Undoubtedly  the  words  of 
the  statute  do  give  rise  to  the  contention  put  forward  on  behalf 
of  the  defendant.  It  is  said  that  the  breach  of  covenant  in  respect 
of  which  this  action  to  recover  possession  is  brought  is  not  the 
antecedent  failure  to  repair  in  respect  of  which  three  months' 
notice  was  given  on  September  22,  but  the  failure  to  repair  day 
by  day  after  December  25,  and  that  in  respect  of  this  a  fresh 
notice  must  be  given.  If  the  section  is  to  be  construed  with  a 
great  degree  of  strictness,  that  might  be  so.  I  think,  however, 
that  we  ought  to  construe  the  words  'particular  breach'  in  the 
section  according  to  the  obvious  intention  of  the  Legislature, 
which  was  that,  the  tenant  should  be  informed  of  the  particular 
condition  of  the  premises  which  he  was  required  to  remedy. 
The  expression  'breach'  means  the  neglect  to  deal  with  the  con- 
dition of  the  premises  so  pointed  out,  and  not  merely  failure  to 
comply  with  the  covenants  of  the  lease.  The  common  sense  of 
the  matter  is,  that  the  tenant  is  to  have  full  notice  of  what  he 
is  required  to  do.  He  has  had  notice,  and  has  failed  to  act  on 
it;  and  with  regard  to  that  the  physical  condition  of  the  premises 
which  he  was  required  to  make  good  was  the  same  when  the  action 
was  brought  as  when  the  notice  was  given.  Under  these  circum- 
stances, I  agree  that  the  requirements  of  the  Conveyancing  Act 
have  been  complied  with,  and  that  the  tenant  has,  within  the  mean- 
ing of  sec.  14,  had  notice  of  the  breach  of  covenant  which  is  the 
foimdation  of  the  action." 

Fawcett,  in  his  able  work  on  Landlord  and  Tenant,  enumerates 
the  instances  in  which  a  tenancy  may  be  affirmed  and  forfeiture 
waived  (p.  500)  and  says  (at  p.  501):  "Where  a  writ  claims  pos- 
session for  the  forfeiture  and  also  arrears  of  rent  accruing  due 
subsequently  to  the  forfeiture,  the  latter  claim  operates  as  a 
waiver  of  the  forfeiture,"  citing  Bevan  v.  Barnett  (1897),  13  Times 
L.R.  310,  "though  if  the  breach  is  a  continuing  one — ^as  in  the  case 
of  non-repair — ^the  lessor  may  still  be  entitled  to  forfeit  in  respect 
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of  the  breaches  subsequent  to  the  date  up  to  which  rent  has  been        ^-  ^• 
claimed,"  citing  Penton  v.  Barnett  (supra).  

As  to  the  suflSciency  of  the  notice,  reference  may  be  made  to      Houcaw 
In  re  Serle,  [1898]  1  Ch.  652.    In  that  case  the  notice  merely       Knox. 
informed  the  lessee  that  he  had  "not  kept  the  said  premises  well       ointe,j. 
and  sufficiently  repaired,  and  the  party  and  other  walls  thereof." 
It  was  held  insufficient,  as  the  notice  did  not  direct  the  attention 
of  the  lessee  to  the  particular  breaches  complained  of,  so  as  to 
give  him  an  opportimity  of  remedying  them  before  action. 

In  Roscoe's  Nisi  Prius,  18th  ed.,  p.  1034,  it  is  said  that  a  waiver 
of  a  forfeiture  incurred  by  a  breach  of  a  continuing  covenant  to 
repair  is  no  waiver  of  a  forfeiture  for  a  subsequent  breach,  although 
merely  a  continuance  of  the  original  breach,  citing  Doe  d.  Baker 
V.  Jones  (1850),  5  Ex.  498.  In  that  case  it  was  also  held  that 
where  the  covenant  was  to  repair  within  a  reasonable  time,  and 
after  breach  the  lessor  received  rent,  he  might  bring  ejectment 
immediately  thereafterwards.  Piatt,  B.,  says  (p.  505):  "It  is  a 
fallacy  to  say  that  the  receipt  of  rent  was  a  waiver  of  the  breach 
of  contract  to  repair,  for  it  was  a  continuing  breach,  and  imtil 
the  repairs  were  perfected,  the  lessors  of  the  plaintiff  were  entitled 
to  re-enter  for  the  forfeiture."  And  it  seems  that  if  an  act  of 
waiver  takes  place  one  day,  a  landlord  may  sue  out  a  writ  for  a  con- 
tinuing breach  on  the  next  day:  Price  v.  Worwood  (1859),  4  H.  &  N. 
512.  In  that  case,  in  ejectment,  against  a  tenant  for  forfeiture  by 
non-insurance,  brought  on  the  24th  December,  it  was  proved  that 
rent  had  been  paid  on  the  23rd  December  of  the  same  year.  Held, 
that  there  was  evidence  from  which  a  jury  might  presume  a  con- 
tinuing breach  of  the  covenant  to  insure  on  the  24th  December 
at  the  time  the  action  was  brought. 

In  the  present  case,  the  covenant  to  repair,  in  its  extended 
form,  is  that  the  lessee  will  well  and  sufficiently  repair,  maintain, 
amend  and  keep  said  premises  in  good  and  substantial  repair 
when,  where  and  so  often  as  need  shall  be,  reasonable  wear  and 
tear  and  damage  by  fire,  lightning  and  tempest  only  excepted. 
Having  regard  to  the  authorities  above  referred  to  and  the  wording 
of  the  covenant  to  repair,  I  am  clearly  of  opinion  that  here  there 
is  a  continuing  breach  of  the  covenant  to  repair,  and  that  the 
effect  of  the  notice  was  not  a  complete  waiver  of  that  covenant, 
i>ut  only  delayed  the  right  of  action  until  after  the  expiration  of  the 
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l>-0.        notice  to  repair,  when,  the  repairs  not  having  been  made,  the 

right  of  action  for  possession  immediately  accrued. 

HoLMAir  I  am  also  of  opinion  that  the  notice  given  was  sufficient  under 

Khox.  the  13th  section  of  the  Landlord  and  Tenant's  Act,  and  the  mere 
(^^j^  fact  that  it  did  not  claim  a  certain  sum  for  damages  would  not,  I 
think,  make  it  bad.  The  defendants  had  all  the  information 
which  the  Act  requires  to  be  given  except  as  to  damages,  and  as 
to  that,  I  apprehend,  the  plaintiffs  might  waive  their  right;  so  that 
the  plaintiffs'  right  to  bring  this  action  was  complete  after  the 
expiration  of  the  notice;  and,  having  regard  to  the  decision  in 
Penton  v.  Barnett  (supra),  the  right  of  action  for  possession  was 
also  complete  after  the  expiration  of  three  months  from  the  giving 
of  the  notice  imder  the  covenant  to  repair  according  to  notice; 
and  no  further  notice  clainung  the  forfeiture  was  required.  The 
notice  in  form  was  not  limited  to  either  the  statute  or  the  cove- 
nant, and  was,  I  think,  sufficient  under  both. 

Although  there  was  thus,  in  my  opinion,  a  forfeiture  entitling 
the  plaintiffs  to  possession,  the  C!ourt  should,  nevertheless,  accede 
to  the  prayer  of  the  defendants,  under  sub-sec.  2  of  sec.  13  of  the 
Landlord  and  Tenant's  Act,  and  grant  relief  from  the  forfeiture. 

I  do  not  think  effect  can  be  given  to  the  further  contention  of 
Mr.  Armour,  that  the  removal  of  the  wall  was  within  the  rights 
of  the  defendants  under  the  lease.  The  wall  was  a  part  of  the 
demise,  and  the  lessees  thereby  have  ''the  right  and  liberty  to 
maintain,  continue,  use,  build,  and  rebuild  such  wall  .  .  .  sub- 
ject to  the  lessee  assuming  the  obligation  (if  any)  existing  on  the 
part  of  the  grantee  under  the  said  deed  or  the  lessor  to  maintain 
or  repair  the  said  wall  as  appurtenant  to  the  land  hereby  demised." 
So  far  from  this  clause  having  the  effect  contended  for.  it  rather 
imposes  upon  the  lessees  and  their  assigns  the  obligation  to 
maintain  and  repair  it.  It  creates  an  obligation  to  maintain  it, 
instead  of  liberty  to  remove  it. 

I  am  further  of  opinion  that  the  receipt  of  rent  without 
prejudice  to  the  plaintiffs'  rights  precludes  the  contention  that 
the  receipt  of  sums  equivalent  to  the  rent  was  a  waiver  of  the 
plaintiffs'  rights  of  forfeiture  in  the  lease. 

I  think  the  terms  imposed  by  the  trial  Judge,  to  restore  the 
wall  within  three  months,  are  reasonable  and  appropriate.  The 
time  may  be  extended  for  that  period  from  the  date  of  this  judg- 
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ment;  and,  in  default  of  restoration  within  the  time  limited,  the         ^-  ^• 
plaintiffs  should  be  entitled  to  recover  possession  of  the  premises.         

Objection  was  taken  to  the  suflSciency  of  the  notice,  which  was      Holman 
signed  by  Mr.  Thomson  on  behalf  of  the  trustees.    This  objection       Kwox. 
is,  I  think,  imtenable.    It  was  given  by  one  trustee  and  adopted  by       ointe.  j. 
all,  and,  being  sufficient  under  the  statute,  the  objection  fails. 

Even  should  it  be  held  that  lihere  was  no  forfeiture  giving  a 
right  of  re-entry,  I  am  of  opinion  that  the  plaintiffs  woul^be 
entitled  to  the  relief  given  by  the  trial  Judge:  first,  because  waste 
had  been  committed  of  such  a  nature  that  under  the  circum- 
stances a  mandatory  order  to  restore  the  wall  would  be  the  only 
sufficient  and  appropriate  remedy.  See  the  Encyclopa^a  of  the 
Laws  of  England,  vol.  14,  p.  587;  Fawcett  on  Landlord  and  Tenant, 
3rd  ed.,  pp.  348,  350;  WoodfalFs  Landlord  and  Tenant,  18th  ed., 
p.  695;  Kerr  on  Injunctions,  4th  ed.,  pp.  51  (o),  431,  432.  Sec- 
ondly, upon  the  ground  that  a  sufficient  notice  having  been  given 
to  repair,  and  the  repairs  not  having  been  made  within  the  time 
limited  by  the  notice,  a  right  of  action  arose  under  that  covenant, 
not  only  of  forfeiture,  but  also,  if  forfeiture  for  any  reason  was  not 
available  to  the  plaintiffs,  for  other  relief,  and  for  which  the 
appropriate  remedy  would  be  to  restore  the  wall.  See  Fawcett 
on  Landlord  and  Tenant,  3rd  ed.,  pp.  367,  373,  and  375.  At  p. 
338  it  is  said:  ''It  is  a  breach  of  this  covenant  to  pull  down  the 
demised  premises  either  wholly  or  partially,  or  to  open  a  doorway 
in  a  wall:"  Gange  v.  Lockwoodf  2  F.  &  F.  115;  Doe  dem.  Vickery  v. 
Jacksofiy  2  Stark.  293;  and  other  cases  there  cited. 

In  AUport  v.  Securities  Corporatioriy  64  L.J.  N.S.  Ch.  491,  a 
tenant  was  in  possession  of  rooms  on  the  fourth  and  fifth  floors  of 
certain  premises  for  residential  purposes,  with  the  use  of  the 
entrance  hall,  staircase,  and  lift.  The  landlord,  without  the  con- 
sent of  the  tenant,  and  during  his  temporary  absence,  proceeded 
to  make  structural  alterations  in  the  premises,  including  (inter 
alia)  the  removal  of  the  staircase,  the  tenant's  access  to  his  rooms 
being  now  by  another  staircase,  which  was  a  circuitous  and  less 
convenient  route.  On  moition  for  injunction  by  the  plaintiffs, 
the  Court  granted  a  mandatory  order  against  the  landlord  to 
reinstate  the  staircase.  North,  J.,  said:  "I  think  I  ought  to  grant 
a  mandatory  injunction.  It  is  quite  clear,  in  my  opinion,  that 
the  defendants  have  not  any  right  to  act  as  they  have  done.    It 
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before  the  trial  of  the  action,  but  I  do  not  think  they  could  find 

HoLMAN  more  than  they  have  at  present.  Again,  it  is  said  that  a  mandatory 
Knox.  injunction  ought  not  to  be  granted  on  this  motion,  or  indeed  at 
oiute.  J.  ^^y  t™©!  requiring  the  defendants  to  reinstate  what  they  have 
pulled  down.  I  refer  to  the  case  of  Lane  v.  Newdigate,  10  Ves. 
192,  where,  although  the  order  specifically  to  repair  the  banks  of 
a  canal  and  stop  gates  and  other  works  was  refused,  the  Lord 
Chancellor  said:  'So,  as  to  restoring  the  stop  gate,  the  same  diffi- 
culty occurs.  The  question  is,  whether  the  Court  can  specifically 
order  that  to  be  restored.  I  think  I  can  direct  it  in  terms  that 
will  have  that  effect.  The  injunction  I  shall  order  will  create 
the  necessity  of  restoring  the  stop  gate,  and  attention  will  be  had 
to  the  manner  in  which  he  is  to  use  these  locks,  and  he  will  find 
it  difficult,  I  apprehend,  to  avoid  completely  repairing  these 
works' — that  is,  the  order  would  create  the  necessity  of  restoring 
the  stop  gate  and  works.  In  Rankin  v.  Huakisson  (1830),  4  Sim. 
13,  an  injunction  was  granted  on  interlocutory  application  before 
answer,  restraining  the  defendants  from  permitting  to  remain 
erected  such  part  of  certain  buildings  as  had  been  erected  in  viola- 
tion of  the  agreement  between  the  plaintiff  and  the  defendants; 
and  in  the  case  of  Morris  v.  Grant  (1875),  24  W.R.  66,  the  defend- 
ant, having  after  express  notice  erected  a  porch  in  breach  of  a 
covenant,  was  on  motion  ordered  to  remove  the  erection,  although 
it  had  been  completed  before  the  filing  of  the  bill.  It  is  suggested 
that  the  plaintiff  ought  to  have  damages  if  any  relief  is 
granted,  but,  in  my  opinion,  it  is  a  case  in  which  he  has  a  right  to 
say  that  his  rights  shall  not  be  interfered  with  in  a  high-handed 
manner  in  his  absence.  I  think  it  is  a  case  which  should  be  de- 
cided at  once,  and  therefore  I  make  the  order  now  instead  of 
directing  that  the  motion  stand  to  the  hearing."  See  Lord 
Esher's  observations  on  Lane  v.  Newdigate  in  Ryan  v.  Mutual 
Tontine  Westminister  Chambers  Association,  [1893]  1  Ch.  116,  124. 

As  to  the  question  of  costs  allowed  below  between  solicitor 
and  client,  it  was  argued  that  the  triaJ  Judge  had  no  jurisdiction 
to  impose  such  costs,  and  Mr.  Tilley  was  unable  to  cite  any 
authority  where  they  had  been  allowed  in  a  case  similar  to  the 
present. 

In  Andrews  v.  Barnes  (1888),  39  Ch.  D.  133,  it  is  said  that  the 
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Court  of  Chancery  had,  and  the  High  Court  of  Justice  now  has,         ^-  ^• 

in  matters  of  equitable  jurisdiction,  a  general  discretionary  power         

to  give  costs  as  between  solicitor  and  client.     "The  giving  of      Holman 

costs  in  equity,"  said  Lord  Hardwicke,  in  Jones  v.  Coxeter  (1742),       Knox. 

2  Atk.  400,  "is  entirely  discretionary,  and  is  not  at  all  conformable       a^j, 

to  the  rule  at  law."    The  former  rule  in  the  Chancery  Court, 

above  indicated,  is  in  effect  the  present  rule  now  applicable  to 

all   Courts.    Nevertheless,   even   in  equity,   costs   as   between 

solicitor  and  client  were  not  given  except  in  special  cases,  such  as 

suits   affecting    charity    funds,    administration    suits,    actions 

brought  by  trustees  and  in  certain  cases  of  misconduct,  and 

where  an  arbitrator  had  power  to  dispose  of  the  question  of  costs. 

In  Cockburn  v.  Edwards  (1881),  18  Ch.  D.  449,  it  was  held  in  appeal 

that  the  difference  between  solicitor  and  client  costs  and  party 

and  party  costs  in  an  action  cannot  be  given  by  way  of  damages 

in  the  same  action,  the  latter  being  all  that  the  successful  suitor 

is  entitled  to.    In  WillmoU  v.  Barbery  [1881]  W.N.  107,  it  was 

held  that  the  Judge  had  no  jurisdiction  to  impose  costs  by  way 

of  penalty  beyond  the  costs  of  the  suit.    See  Morgan  on  Costs, 

2nd  ed.,  p.  5.    In  the  present  case  it  is  true  that  the  plaintiffs  are 

trustees,  but  the  action  is  not  brought  in  respect  of  the  trust  or 

arising  out  of  the  will.    The  plaintiffs'  claim  is  as  landlords.    I 

have  been  unable  to  find  any  case  such  as  this  where  costs  between 

solicitor  and  client  have  been  given.    It  does  not  fall  within  the 

class  of  cases  where  such  costs  have  been  allowed,  nor  do  I  think 

the  rule  should  be  extended. 

With  deference,  I  think  the  trial  Judge  was  in  error  in  finding 
that  there  was  a  waiver  of  the  forfeiture  to  re-enter.  The  cove- 
nant to  repair,  which  includes  the  keeping  of  the  premises  in 
repair,  is  a  continuing  covenant,  and  the  effect  of  the  notice  to 
repair  was  not  a  waiver  once  for  all  of  the  general  covenant, 
but  an  election  that  the  plaintiffs  would  not  take  advantage  of  it 
during  the  currency  of  the  notice  to  repair;  and,  after  the  expira- 
tion of  that  notice,  the  plaintiffs  had  the  right  to  re-enter  if  the 
premises  continued  out  of  repair.  The  same  may  be  said  of  the 
covenant  to  repair  according  to  notice.  Default  in  complying 
with  the  notice  gave  the  right  of  re-entry  after  the  expiration  of 
the  time  limited  by  the  notice.  The  notice  was  sufficient  under 
sec  13  of  the  Landlord  and  Tenant's  Act,  giving  all  the  information 
required;  and  no  subsequent  notice  was,  in  my  opinion,  necessary. 
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^'  ^'  The  premises  being  admittedly  out  of  repair,  the  right  of  re- 

entry  was  complete,  and  the  plaintiffs  are  entitled  to  succeed 

HoLMAN      upQu  their  cross-appeal. 

V, 

Knox.  Relief  may  be  granted  to  the  defendants'  prayer  imder  sub- 

oiute.j.  sec.  2  of  sec.  13;  and  the  only  appropriate  relief,  in  my  view,  is 
the  restoration  of  the  wall  within  a  reasonable  time.  Three 
months,  I  think,  is  a  reasonable  time,  and  that  may  be  extended 
from  the  date  of  this  judgment.  Aside  from  the  question  of  for- 
feiture, the  taking  down  of  the  wall,  under  the  circumstances, 
was,  in  my  opinion,  waste,  the  appropriate  remedy  for  which  was 
the  restoration  of  the  wall  within  the  time  limited  by  the  trial 
Judge. 

The  costs  below  should  be  allowed  between  party  and  party; 
the  time  for  completing  the  repairs  to  be  extended  to  three  months 
from  the  date  of  this  judgment.  With  this  variation  of  the 
judgment  below,  the  plaintiffs'  appeal  is  allowed  with  costs,  and 
the  defendants'  appeal  dismissed  with  costs. 

MiDDLETON,  J.: — It  is  desirable  to  state  accurately  and  at 
some  length  the  exact  contention  made  by  the  defendants'  counsel 
before  dealing  with  the  .cases.  His  contention  may,  I  think,  be 
put  thus:  The  lease  contains  two  covenants:  a  covenant  to 
repair,  and  a  covenant  to  repair  on  three  months'  notice.  On  a 
breach  of  either,  the  landlord  has  the  right  to  forfeit.  No 
action  can  be  brought  to  enforce  a  forfeiture  unless  and  until 
the  notice  required  by  the  statute  is  given.  This  notice 
must  be  given  after  the  breach  which  brings  about  the  forfeiture. 
Assuming  that  what  is  alleged  is  a  breach  of  the  covenant  to 
repair,  the  landlords  had  two  courses  open.  They  might  treat 
the  breach  of  the  covenant  as  working  a  forfeiture,  and  give  the 
notice  required  by  the  statute,  so  that  they  might  re-enter  by 
virtue  of  the  forfeiture;  or  they  might  elect  to  waive  the  for- 
feiture and  to  continue  the  tenancy.  By  giving  the  notice  under 
the  covenant  to  repair  according  to  notice,  the  landlords,  it  is 
said,  have  adopted  the  latter  course,  and  cannot  be  heard  to  say 
that  the  term  which  they  have,  by  the  giving  of  that  notice, 
elected  to  treat  as  existing,  was  forfeited  and  ended  by  the  prior 
breach  of  the  covenant  to  repair. 
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This  does  not  mean  that  the  landlords  are  without  remedy. 
They  could,  before  the  statute,  after  the  three  months,  bring 
ejectment  either  on  the  breach  of  the  covenant  to  repair  accord- 
ing to  notice  or  by  reason  of  the  continuing  breach  of  the  covenant 
to  repair,  and,  since  the  statute,  upon  the  terms  prescribed  by 
the  statute,  i.e.,  upon  reasonable  notice  of  intention  to  forfeit, 
they  may  avail  themselves  of  any  forfeiture  which  has  taken  place 
since  the  waiver  of  the  particular  forfeiture  by  the  notice  in  ques- 
tion. 

The  plaintiffs  contend  that  the  notice  which  was  given  can  be 
regarded  as  a  notice  under  the  statute,  as  well  as  under  the  cove- 
nant. It  is  said  that  a  moment's  consideration  will  shew  that 
this  cannot  be,  because  the  notice  under  the  statute  is  an  election 
to  forfeit,  and  the  notice  under  the  covenant  is  an  election  to 
waive  the  forfeiture.  A  notice  may  be  so  vague  and  ambiguous 
that  it  may  be  difficult  to  ascertain  the  landlord's  real  intention; 
but  no  notice  can  be  supposed  to  express  these  two  opposite  and 
conflicting  ideas.  When  the  notice  is  ambiguous,  it  must  be 
construed  against  the  landlord  who  gave  it,  and  the  tenant  is 
entitled  to  regard  it  as  a  notice  under  the  covenant  if  it  is  capable 
of  being  so  construed.  No  one  reading  the  notice  here  given  can 
doubt  that  it  is  an  apt  notice  imder  the  covenant,  and  it  must 
be  so  treated;  and  it  is  liot  important  that  possibly  the  notice 
might  have  answered  as  a  notice  under  the  statute,  if  there  had 
been  no  second  covenant  in  the  lease,  and  so  no  ambiguity. 

This  is  a  fair  summary  of  Mr.  Armour's  very  able  argument 
upon  that  branch  of  the  case. 

Turning  then  to  what  has  been  decided.  In  Doe  dem.  More- 
craft  V.  Meux,  4  B.  &  C.  606,  an  action  was  brought  after  the  giving 
of  notice  and  before  the  expiry  of  the  three  months.  Bayley,  J., 
said:  ''The  landlord  in  this  case  had  an  option  to  proceed  on 
either  covenant,  and  after  giving  notice  to  repair  within  three 
montk,  he  might  have  brought  an  action  against  the  defendant 
upon  the  former  covenant  for  not  keeping  the  premises  in  repair. 
But  that  is  very  different  from  insisting  upon  the  forfeiture.  It 
is  said  that,  the  premises  being  out  of  repair  on  the  6th  August, 
when  the  notice  was  given,  the  lease  was  thereby  forfeited.  But 
the  landlord  has  affirmed  that  the  lease  subsisted  up  to  the  29th 
September,  by  receiving  the  rent  which  became  due  at  that  period. 
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It  is  plain,  therefore,  that  he  did  not  intend  to  insist  upon  an 
immediate  forfeiture  at  tiietime  when  the  notice  was  given,  and 
I  think  that  notice  amounted  to  a  declaration  that  he  should  be 
satisfied  if  the  premises  were  repaired  within  three  months,  and 
that  he  thereby  precluded  himself  from  bringing  an  ejectment 
before  the  expiration  of  that  period."  Holroyd,  J.,  said:  "It 
appears  to  me  that  the  notice  requiring  the  tenant  to  repair 
within  three  months  was  equivalent  to  an  admission  that  the 
tenancy  would  continue  up  to  the  expiration  of  that  time.  If  it 
did  not  operate  as  a  waiver  of  the  forfeiture  incurred  by  breach 
of  the  covenant  to  keep  the  premises  in  repair,  the  landlord  might 
be  able  to  bring  ejectment  after  the  tenant  had  put  the  premises 
in  repair  pursuant  to  the  notice;  which  would  be  extremely 
unjust.  But  I  think  that  although  the  action  for  breach  of  the 
covenant  would  remain,  yet  the  forfeiture  was  waived." 

In  addition  to  what  I  have  quoted,  the  earlier  case  of  Roe  dem. 
Goatly  V.  Paine,  2  Camp.  520,  is  distinguished  upon  the  ground 
that  the  notice  given  was  a  notice  to  repair  forthwith.  And  in 
Few  V.  Perkins,  L.R.  2  Ex.  92,  a  somewhat  similar  notice  is  re- 
garded in  the  same  way.  The  notice  was  vague  and  general, 
and  was  not  an  election  of  the  landlord  to  waive  the  forfeiture, 
because  there  could  not  be  found  in  it  anything  necessarily  refer- 
able to  the  latter  covenant  or  making  it  anything  more  than  ''the 
usual,  though  not  necessary,  course  of  giving  the  tenant  notice  to 
repair,"  given  as  a  matter  of  courtesy  before  bringing  ejectment. 

In  Doe  dem.  de  Rtdzen  v.  Lewis,  5  A.  &  E.  277,  the  covenants 
were  slightly  different,  but  the  principle  is  the  same.  Denman, 
C.J.,  says:  "The  non-repau*  was  proved;  but  the  original  lessor 
had  reserved  to  himself  a  particular  remedy,  in  case  of  non-repair 
.  .  .  If  the  reversioner  takes  upon  himself  to  repair,  under  a 
proviso  like  this,  he  waives  the  forfeiture  for  breach  of  condition. 
.  .  .  The  lessors  of  the  plaintiff,  by  giving  the  notice  of 
November  .  .  .  took  into  their  own  hands. a  remedy  incon- 
sistent with  a  right  to  insist  on  a  forfeiture."  Littledale,  J. :  "  By 
giving  notice  under  this  latter  proviso,  the  lessors  of  the  plaintiff 
have  waived  their  right  of  proceeding  under  the  general  power." 
Patteson,  J.,  accepts  the  judgment  of  Holroyd,  J.,  in  Doe  dem. 
Marecraft  v.  Meux  as  establishing  that  "the  party,  by  proceeding 
on  the  special  proviso,  waives  his  right  to  proceed  on  the  general 
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one,"  and  refuses  to  regard  Roe  dem.  Goatly  v.  Paine  as  authority 
to  establish  that  ''such  provisoes  as  these  are  independent,  so 
that  ejectment  may  be  maintained  on  one,  though  recourse  has 
been  had  to  the  other;"  for  the  very  reason  above  indicated,  that 
the  notice  was  not  in  that  case  sufficiently  definite  to  enable  it 
to  be  said  that  recourse  had  been  had  to  the  other. 

So  far  Mr.  Armour's  argument  is  borne  out  by  the  cases.  The 
fallacy  comes  when  he  deals  with  the  statute.  The  statute  does 
not  require  that  the  notice  should  be  given  after  the  right  of  re- 
entry has  arisen.  It  must  be  given  after  the  act  or  neglect  upon 
which  the  right  to  re-enter  arises,  but  it  may  be  given  before  the 
forfeiture  takes  place. 

The  covenant  to  repair  is  a  continuing  covenant,  and  each- 
day  that  there  is  a  state  of  non-repair,  constituting  a  breach  of  the 
covenant,  there  is  a  right  of  entry  and  a  right  to  forfeit  the  lease. 

Assuming  that  on  the  16th  July,  1909,  there  was  a  breach  of 
the  covenant  to  repair,  and  that  the  notice  then  given  was  a  waiver 
of  the  forfeiture  that  had  then  taken  place,  and,  by  reason  of  the 
recognition  of  the  existjence  of  the  term  for  three  months,  pre- 
cluded the  landlords  from  acting  on  any  breach  of  the  covenant 
to  repair  during  the  three  months,  it  does  not  preclude  them  from 
acting  upon  the  subsequent  breaches  and  on  the  right  of  entry 
arising  from  day  to  day  during  the  period  that  elapsed  from  the 
expiry  of  the  three  months  to  the  bringing  of  the  action. 

Then  does  the  statute  preclude  the  landlords  from  bringing 
the  action  without  a  new  notice?  I  think  not.  We  must  be  on  our 
guard  against  reading  into  a  statute  more  than  it  contains.  What 
it  requires  is  that  before  the  landlord  asserts  the  forfeiture  he  shall 
have  given  notice,  not  of  his  intention  to  forfeit,  as  is  argued,  but 
of  his  desire  to  have  the  covenant  lived  up  to,  drawing  attention 
to  the  particular  thing  which  the  tenant  has  done  or  left  undone. 
The  notice  does  not  need  to  be  an  election,  but  is  to  serve  as  a 
warning  to  the  tenant  so  as  to  prevent  him  being  taken  by  sxirprise. 

This  construction  of  the  Act  was  adopted  in  the  Court  of 
Appeal  in  Penton  v.  BarneU,  [1898]  1  Q.B.  276.  There  a  notice 
was  given  under  the  Act.  Then  rent  was  demanded  down  to  a 
period  long  subsequent  to  the  notice,  and  any  forfeiture  was 
waived.  The  non-repair  continued;  and  it  was  said  that  a  new 
forfeiture  took  place  because  the  covenant  was  continuing,  and 


D.C. 

1912 

HOLMAN 

Knox. 

liiddleton.  J. 


Digiti-zed  by  VjOOQIC 


630  ONTARIO  LAW  REPORTS.  [vol. 

?fli2         ^^^^^  ^^  *  new]^  breach  every  day .\  This  case  abo  determined 

that  the  statute,  though  requiring  a  notice  of  the  "particular 

Hou£AN  breach  complained  of,"  did  not  require  a  notice  of  the  "breach" 
KiToz.  in  the  legal  significance  of  that  term,  but  of  the  physical  condition 
of  the  premises  which  the  tenant  was  required  to  make  good;  and 
it  also  determined,  in  the  third  place,  that  such  a  notice  might 
be  well  given  before  the  "breach,"  in  the  legal  sense  upon  which 
the  right  to  forfeit  and  re-enter  is  based. 

The  question  then  resolves  itself  into  the  narrower  one,  was 
what  was  done  a  breach  of  the  covenant? 

The  Crown  leased  to  Jamieson  on  the  27th  June,  1899,  a  vacant 
lot  at  the  comer  of  Queen  and  Yonge  streets,  "together  with  a 
.  wall  eighteen  inches  thick,"  described  in  a  deed  of  the  19th  July, 
1867,  "as  projecting  nine  inches  upon  the  next  adjoining  land  to 
the  north,"  "and  the  right  and  liberty  to  maintain,  continue,  use, 
build,  and  rebuild  such  wall  as  granted  to  the  Board  of  Agri- 
culture for  Upper  Canada  by  virtue  of  the  provisions  of  the  deed." 

The  deed  of  the  19th  July,  1867,  referred  to,  is  one  by  which 
Mcintosh,  the  owner  of  the  lands  in  question  and  the  lands  to  the 
north,  conveyed  to  the  Board  the  lands  in  question,  "with  the 
right  and  liberty  to  maintain  and  continue  the  wall  of  the  building 
erected  by  the  Board,"  "as  it  now  projects,  and  hereafter  from 
time  to  time  to  build  the  wall  of  any  building  which  hereafter 
may  be  built  by"  the  Board,  "their  successors  or  assigns,  pro- 
jecting nine  inches  upon  the  next  adjoining  land,"  to  the  intent 
that  the  wall  may  be  used  as  a  party  wall. 

In  the  lease  Jamieson  covenants  to  erect  a  building  costing 
$25,000  in  accordance  with  plans  to  be  approved  by  the  lessor. 

The  building  actually  erected  cost  very  much  more  than  this. 
The  north  wall  consists  of  the  old  party  wall  and  an  extension 
upward.  The  wall  had  not  suflScient  strength  to  carry  the  floors 
of  the  building,  so  that  a  steel  structure  was  adopted;  and  the 
only  function  of  the  wall  is  that  of  a  partition  between  the  southern 
building  and  the  building  to  the  north. 

There  is  a  right  of  renewal  for  a  certain  time;  and  on  the 
termination  of  the  term  the  landlord  is  to  pay  the  tenant  the 
actual  value  of  the  building  at  the  time  the  lease  terminates. 

The  present  tenants  having  acquired  a  lease  of  the  building  to 
the  north,  with  the  consent  of  the  landlord  of  that  building,  have 
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removed  part  of  the  wall,  so  as  to  enable  the  ground  floor  to  be 
used  as  one  store.  This  does  no  real  harm  to  the  plaintiffs,  in 
view  of  the  long  lease  (105  years)  and  the  fact  that  the  building 
is  the  tenants'  and  is  to  be  paid  for  on  the  footing  of  its  actual 
value. 

The  wall  in  question  is  not  the  tenants,'  but  the  amount  that 
its  restoration  will  cost  is  very  small  when  compared  with  the 
value  of  the  rest  of  the  building. 

If  the  covenant  prevents  its  removal,  then  the  plaintiffs  have 
the  right  to  assert  the  covenant,  even  though  the  advantage  to 
them  bears  no  comparison  to  the  injury  to  the  defendants.  The 
familiar  case  found  in  ^sop  does  not  indicate  that  the  Court 
can  refuse  to  interfere  upon  this  ground. 

Mr.  Armour's  contention  is,  that  the  act  complained  of  here 
does  not  come  within  the  covenant.  The  covenant  is  aimed  at 
permissive  waste.  The  act  done  is  volimtary  waste,  and  the 
remedy  is  in  damages  only. 

This  contention  is  supported  by  Doe  dem.  DaUon  v.  Jones ,^4:  B. 
&  Ad.  126.  (See  also  report  in  2  L.J.  N.S.  Q.B.  11.)  There  a 
dwelling  was  turned  into  a  store.  A  window  was  enlarged  and  a 
door  in  an  inside  partition  was  closed  and  another  door  opened. 
This  was  found  to  be  no  breach  of  the  covenant  to  repair,  "the 
effect  of  which  was  merely  that  the  tenant  should  supply  the 
ordinary  wear  and  tear  of  the  premises." 

Holderness  v.  Langj  11  O.K.  1,  deals  with  the  same  question; 
and  I  must  confess  that  a  careful  perusal  of  it  leaves  my  mind  in 
much  confusion  as  to  what  was  really  decided.  The  covenants 
in  the  lease  contemplate  the  erection  of  buildings  and  the  making 
of  changes  by  the  tenant.  The  $25,000  building  to  be  erected 
at  the  beginning  of  the  term  (lasting,  including  renewals,  105  years) 
would  not  remain  suitable  for  all  purposes  throughout  the  term 
without  alteration.  The  extended  covenant  to  repair  calls  upon 
the  tenant  to  "well  and  sufficiently  repair,  maintain,  amend,  and 
keep"  the  demised  premises.  The  covenant  in  Doe  dem.  DaUon 
V.  Jones  was  to  "repair  and  keep  repaired."  Armour,  J.,  in 
Holderness  v.  Lang  (11  O.K.  at  p.  10)  was  "inclined  to  think 
what  was  done  by  the  defendant  was  not  a  breach  of  his  covenant" 
there,  which  was  the  same  as  that  here;  and  in  appeal  Wilson, 
C.J.,  says,  "I  am  inclined  to  think  the  lease  before  us  is  sub- 
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stantially  like  the  lease  just  referred  to."  Neither  Judge  places 
his  decision  upon  this  ground. 

Bearing  in  mind  that  what  was  demised  was  the  wall  and  not 
the  building,  and  that  here  the  covenant  is  to  "maintain,  amend, 
and  keep"  it,  I  cannot  agree  that  this  lease  is  substantially  the 
same  as  the  lease  in  Doe  dem.  DaUon  v.  Jones.  And  it  seems  to 
me  that  the  removal  and  destruction  of  the  party  wall  is  a  breach 
of  the  covenant  to  "maintain"  it. 

Doe  dem.  Vitkery  v.  Jackaoriy  2  Stark.  293,  is  in  point,  and  is 
cited  with  approval  in  all  text-books. 

I  notice  that  in  Holderness  v.  Lang  it  is  said  that  the  covenant 
is  not  a  continuing  covenant,  and  that  the  breach  once  made 
and  waived  cannot  be  relied  on.  This  is  in  conflict  with  the 
weighty  cases  before  quoted  in  dealing  with  this  question. 

As  regards  the  contention  made  by  the  plaintiffs  that  restitu- 
tion ought  to  be  ordered,  in  specific  performance  of  the  covenant 
to  repair,  I  am  quite  unable  to  assent.  Piatt  (Covenants) 
p.  293,  states:  "The  rule  may  now  be  taken  to  be  established  that 
equity  will  not  decree  specific  performance  of  a  covenant  to  repair, 
but  will  leave  the  party  to  recover  damages  in  an  action  at  law." 
This  rule,  so  far  as  I  can  ascertain,  has  never  been  broken  in  upon, 
and  applies  also  to  waste.  I  mention  this,  that  my  position  may 
be  clear;  but,  as  my  judgment  does  not  turn  upon  this,  I  do  not 
discuss  the  cases. 

There  being,  therefore,  a  breach  of  the  covenant,  and  forfeiture, 
I  agree  with  the  terms  suggested  by  my  brother  Clute  upon  which 
the  defendants  may  be  relieved. 

I  also  agree  that  there  was  not  power  to  order  payment  of 
solicitor  and  client  costs,  save  as  the  price  of  indulgence,  and  that 
they  should  not  be  so  awarded  in  this  case. 

Since  the  above  was  written,  I  have  had  my  attenton  called 
to  Rose  V.  SpiceTj  [1911]  2  K.B.  234,  which  is  much  in  point. 

Latchford,  J. : — I  concur. 

Judgment  below  affitTned,  vnih  a  variation. 
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[IN  THE  COURT  OP  APPIEAL.] 

Re  Rispin.  ^^^^• 

Will — Conatruciion — Truet  Fund  for  Benefit  of  Bon — Bole  Dieoretion  of        ^ " 

Trustee— Death  of  Beneficiary — Intestacy  as  to  Portion  of  Fund  not        May^. 
Disposed  of — Date  of  Ascertainment  of  Nemt  of  Kin.  ,   .„ 

The  testator  devised  his  real  estate  and  bequeathed  his  chattels  to  his  son ;  _,  T~~In 
and,  after  payment  of  his  debts  and  funeral  expenses,  gave  the  rest  of  his  *  ®"*  ^' 
cash  and  securities  in  bank  or  in  his  possession  in  trust  to  his  executor, 
"and  I  authorise  and  request  him  to  pay  the  interest  .  .  .  and  the 
principal  in  whole  or  in  part  to  my  son  .  .  .  as  in  the  judgment  of  my 
executor  may  be  prudent  with  reference  to  the  habits  and  conduct  of  my 
eon  my  will  and  intention  being  that  it  shall  be  wholly  in  the  discretion 
of  my  said  executor  to  pay  the  interest  and  principal  in  such  amounts 
and  at  such  times  as  he  may  think  right  or  to  withhold  the  payment 
altogether."  The  executor  received  the  bequest,  and  out  of  it  paid  cer- 
tain sums  to  the  son,  who  lived  for  fifteen  years  after  the  testator's 
death.  At  the  death  of  the  son  a  considerable  sum  remained,  which 
was  claimed  by  the  executors  of  the  son  and  by  the  next  of  kin  of  the 
father : — 

Held,  that  there  was  an  intestacy  as  to  this  sum;  and  the  next  of  kin, 
ascertained  as  at  the  date  of  the  death  of  the  father,  were  entitled. 

Review  of  the  authorities. 

Oude  V.   Worthington    (1849),   3   DeG.  &  Sm.   389,  considered   and  dis- 
tinguished. 

Judgment  of  Botd,  O.,  affirmed. 

Motion  by  the  executor  of  the  will  of  Richard  Rispin,  deceased, 
for  an  order,  under  Con.  Rule  938,  determining  certain  questions 
arising  upon  the  will  as  to  the  disposition  of  the  estate. 

April  8,  1911.  The  motion  was  heard  by  Boyd,  C,  in  the 
Weekly  Court  at  London. 

F.  P.  Belts,  K.C.,  for  the  executor. 

John  Macpherson,  for  the  executors  of  Luke  Rispin. 

W.  R,  Meredith,  for  the  Official  Guardian. 

May  3,  1911.  Boyd,  C.:— Will  made  10th  July,  1893,  by 
which  testator  gave  to  his  son  all  his  real  estate  and  all  the  goods, 
chattels,  and  live  stock  now  in  his  possession.  After  payment  of 
all  debts  and  funeral  expenses,  the  rest  of  his  cash  and  securities 
he  gives  to  his  executor — **And  I  authorise  and  request  him  to 
pay  the  interest  in  whole  or  in  part  to  my  son  Luke  Rispin  and 
the  principal  in  whole  or  in  part  to  my  son  Luke  Rispin  as  in  the 
judgment  of  my  executor  may  be  prudent  with  reference  to  the 
habits  and  conduct  of  my  son  my  will  and  intention  being  that 
it  shall  be  wholly  in  the  discretion  of  my  said  executor  to  pay  the 
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<:,  A.         interf^t  and  principal  in  such  amounts  and  at  such  times  as  be 

may  think  right  or  to  withold  the  payment  altogether." 

lUKii^pis  The  t^-?^tator  died  in  September,  1895;  the  son  received  various 

Bard,  r.  pav-ments  from  the  executor,  and  died  in  November,  1910,  leaving 
a  will  in  which  he  assumed  to  dispose  of  the  estate  in  the  hands 
of  the  executor,  amounting  to  about  S15,000.  The  executor 
di.<K;laims  all  interest  beneficially,  and  asks  to  whom  the  fund 
should  be  paid — under  the  will  of  the  son,  or  to  the  next  of  kin  of 
the  testator  as  an  undisposed  of  residue? 

In  Gude  v.  Worthingion  (1849),  3  DeG.  A  Sm.  389,  the  fund 
was  set  apart  upon  very  much  the  same  trusts  as  are  found  in 
this  case,  for  the  l)enefit  of  Mary  Ann  Seaman  during  her  life,  and, 
should  there  be  any  of  the  fund  at  her  death  undisposed  of, 
upon  trust  for  other  persons.  In  this  case  there  is  no  gift  over, 
and  the  trustee  is  li\ing,  and  the  beneficiary  is  dead.  In  Gude 
v.  Worthingion^  the  trustees  were  dead  and  the  beneficiary  was 
alive,  and  it  was  held  by  the  Vice-Chancellor,  Knight  Bruce, 
that  Mary  Ann  Seaman  was  absolutely  entitled  to  the  whole 
fund.  It  was  contended  that  the  discretionary  power  given  by 
the  will  was  at  an  end  with  the  death  of  the  trustees,  being  of  a 
personal  nattirc.  The  Court  gave  no  reasons,  but  intimated 
that  it  was  to  be  taken  that  the  discretionary  power  had  been 
waiv(»fl  or  had  been  declined  to  be  exercised,  and  in  either  view 
the  r(\sult  was  the  same,  i,e.,  as  I  understand,  that  the  primary 
intention  of  the  testator  was  to  benefit  the  person  named,  and 
that  the  death  of  the  trustees,  without  having  disposed  of  the  fund 
for  her  benefit,  was  not  to  frustrate  the  manifest  wish  of  the 
testator.  •  ,  , 

This  decision  has  not  been  received  with  favour  and  has 
received  various  explanations,  and  it  is  certainly  one  that  has 
gone  to  the  verge  of  the  law — particularly  where  the  testator 
had  made  a  gift  over  of  the  undisposed  of  residue.  It  has  been 
spoken  of  by  Stuart,  V.-C,  in  Rose  v.  Rowe  (1869),  21  L.T.R.  349, 
as  a  very  remarkable  decision  and  one  which  was  not  very  elab- 
orately argued. 

Upon  the  language  of  this  will,  it  is  plain  that  the  testator 
gave  no  property  in  thi^  fund  to  his  son,  but  only  a  difefction  to 
the  executor  to  apply  such  part  as  he  thought  fit  for  the  benefit 
of  the  son.     Now,  at  the  death  of  the  testator,  or  at  any  other  time, 
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had  the  son  si  right  to  call  upon  the  executor  to  pay  him  anything         ^-  ^- 

ifiii 
out  of  the  fund?    Manifestly,  no. .  The  whole  benefit  was  con^         

tingent  on  the  bond  fide  judgment  and  volition  of  the;  executor.    Re  Rispin 

The  son  had  no  interest  in  the!  fund  to  assign  or  ;tO'  deal  with  by       3o7d,a 

testamentary  gift.    See  The  Queen  v.  Judge  qf  County  Court  of 

Lincolnshire    (1887),    20    Q.B.D.     167,    which  was  followed  in 

the  case  of  a  will  like  this  in  Re  Mclnnes  v.  McGaw  (1898),  30. 

O.R.  38. 

Chitty,  J.,  comments  on  Gude »  v.  Worthingtoni  in  In  re 
Stanger  (1891),  60  L.J.N.S.  Ch.  326,  and  says  that  it  proceeded 
upon  the  construction  that  the  beneficiary  took  under  the  earlier 
part  of  the  will  an  absolute  interest  with  a  subsequent  discretion- 
ary power  in  the  trustees  which  they  had  either  waived  or  decUned 
to  exercise.  I  cannot  read  this  will  as  shewing  that  the  fund  or 
any  part  of  it  was  to  pass  to  the  son-  unless  as  a  consequence  of 
the  action  of  the  executor  so  to  dispose  of  it. . 

The  effect  of  Gude  y.  Worihington  is  somewhat  considered 
in  Sweet's  edition^  of  Jartnan  on  Wills,  6th  ed.,  vol.  1,  p.  887: 
the  trustees  had  paid  part  of  the  fund  to  the  beneficiary,  and  died 
without  any  other  exercise  of  their  powers.  The  Vice-Chaucellor 
held  that  the  living  beneficiary  was  entitled  to.  the  whole  fund, 
but  directed  a  reference  to.  approve  of  a  settlement  (the  bene- 
ficiary having  married),  **from  which  it  would  appear",  (says  the 
author)  "that  the  Court  undertook  to  exercise  the  discretion 
given  to  the  trustees.'^;  But  (he  adds)  "if  the  beneficiary  had.died 
before  the  trustees,  it  seems  clear  that  her  representatives  would  - 
have  had  no  claim  to  the  fund:"  ;  That  is  in  truth  the  present 
case :  the  beneficiary  dead,  and  the  trustee  having  during  the  life 
exercised  his  'powers  only  as  to  the  i>ayment  of  certain  amounts, 
and  now  having  in  his  hands  the  undisposed  of  surplus  how  in 
question. 

To  the  present  will  I  think  the  true  rule  <rf  decision  is  sug- 
gested by  Lord  Thurlow  in  Lewis  v.  Levns  (1785),  1  Cox  Eq»  162. 
This  is  not  the  case. of  a  gift  by  the  testator,  but  a.power  to  others 
to. give,  and  that  confined  to  answer  a  particul^  purpose.  Here 
the  particular  purpose  has  been  fully  answered  by  the  provision 
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C.A.  The  subject  was  discussed  by  Romilly,  M.R.,  in  Coioper  v. 

^  MarUeU  (1856),  22  Beav.  231,  233,  who  marks  the  distinction 
Re  Rjbfin  between  the  cases  where  a  legacy  is  given  to  a  person  for  a  particular 
B<vA.a  purpose,  which  fails,  and  yet  he  has  been  held  entitled  to  the 
legacy,  and  those  in  which  there  is  no  gift  of  a  legacy,  but  only  a 
discretion  is  confided  in  trustees,  which  not  having  been  exer- 
cised, the  possible  legacy  fails  altogether.  The  case  before  him 
was  one  in  which  the  testator  authorised  his  trustees  to  apply 
any  sum  not  exceeding  £600  in  the  purchase  of  a  church  prefer- 
ment for  A.  A.  died  before  any  sum  had  been  so  applied,  and 
it  was  held  that  the  gift  wholly  failed.  The  reasons  in  the  last 
words  (at  p.  237)  apply  to  the  case  in  hand:  ''I  am  of  opinion  that 
A.  could  not  himself  have  acquired  payment  of  the  sum  of  money, 
and  therefore,  that  it  falls  into  the  residue." 

I  do  not  think  that  Glide  v.  Worthington  should  be  extended, 
and  I  prefer  to  adopt  as  correct  and  applicable  to  this  will  the  dic- 
tum of  a  master  of  equity,  Stirling,  J.,  in  In  re  Johnston,  [1894] 
3  Ch.  204.  A  sum  was  there  given  absolutely,  but  coupled  with  a 
direction  that  the  trustees  in  whom  it  was  vested  should  so  deal 
with  and  husband  it  as  to  prevent  it  falling  into  unworthy  hands. 
The  like  provision  is  contained  in  this  will,  just  as  it  was  in  the 
will  under  consideration  in  Bain  v.  M earns  (1878),  25  Gr.  450. 
Stirling,  J.,  held  that  the  condition  was  repugnant  to  the  gift, 
and  then  proceeded  to  point  out  that  'Hhe  testator  might  (if 
he  had  been  well  advised)  have  eflfectually  provided  for  the  same 
object  by  making  the  gifts  entirely  dependent  upon  the  discretion 
of  the  trustee.  For  example,  he  might  have  given  to  the  legatees 
such  sums  only  as  the  trustee,  in  the  absolute  exercise  of  his 
discretion,  thought  ought  to  be  given  to  them.  That  would  be 
one  way.  Another  mode  of  eflfectually  doing  it  would  have  been 
to  make  in  some  shape  or  form  a  gift  over,  so  as  to  benefit  other 
persons  besides  the  sons,"  etc. 

This  will  is  drawn  with  apt  words  to  carry  out  the  first  method 
pointed  out  by  Stirling,  J.,  and  in  this  respect  the  testator  was  well 
advised.  Re  Eddowes  (1861),  1  Dr.  &  Sm.  395,  supports  the  con- 
clusion that  there  is  an  intestacy  as  to  the  undisposed-of  part  of  the 
fund  in  the  hands  of  the  executor. 

My  conclusion  is,  that  the  undisposed  of  residue  in  the  hands 
of  the  executor  should  be  paid  into  Court  for  the  benefit  of  the 
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next  of  kin  of  the  testator,  and  that  it  be  referred  to  the  Master        ^-  ^ 

at  London  to  ascertain  who  they  are  and  to  distribute  the  fund         

accordingly.    The  executor  to  pass  his  accounts  and  receiveQhis    Rg  Rispin 
costs  and  commission  and  be  discharged.  B<vd,a 

Costs  of  this  application  out  of  the  estate. 

The  solicitor  appointed  to  represent  the  imascertained  next 
of  kin  to  have  the  carriage  of  the  matter  in  the  Master's  office. 

By  order  of  Moss,  C.J.O.,  of  the  12th  May,  1911,  the  executors 
of  Luke  Rispin  were  allowed  to  appeal  from  the  judgment  of  the 
Chancellor  directly  to  the  Court  of  Appeal. 

November  24  and  27,  1911.  The  appeal  was  heard  by  Moss^ 
C.J.O.,  Garrow,  Maclaben,  Meredith,  and  Maqee,  JJ.A. 

C.  A.  MosSy  for  the  appellants,  argued  that  the  primary  object 
of  the  testator,  Richard  Rispin,  was  to  benefit  Luke  Rispin,  his 
son,  and  the  discretion  given  to  the  executor  was  for  the  purpose 
merely  of  regulating  the  mode  of  enjoyment  by  the  legatee.  The 
case  is  similar  to  Gude  v.  Worthingtotif  3  DeG.  &  Sm.  389,  and  that 
authority  should  be  followed  in  the  case  at  bar.  Reference  was 
also  made  to  Gough  v.  BuU  (1847),  16  Sim.  45;  Hancock  v.  TTotoon, 
[1902]  A.C.  14;  Theobald  on  Wills,  7th  ed.,  p.  495,  and  cases 
there  cited;  PresarU  v.  Goodwin  (1860),  29  L.J.  P.  &  M.  115 
In  re  Coleman  (1888),  39  Ch.D.  443;  Younghuaband  v.  Gisborne 
(1844),  1  Coll.  400;  Kearsley  v.  Woodcock  (1843),  3  Hare  186 
Green  v.  Spicer  (1830),  1  R.  &  M.  395;  Rippon  v.  Norton  (1839) 
2  Beav.  63;  Lewes  v.  Lewes  (1848),  16  Sim.  266.  Lewis  v.  Lewis^ 
1  Cox  Eq.  162,  cited  by  the  Chancellor  and  in  the  reasons  against 
appeal,  is  distinguishable. 

F.  P.  BettSy  K.C.,  for  the  executor  of  Richard  Rispin,  submitted 
the  rights  and  interests  of  his  client  to  the  direction  of  the  Court, 
as  he  was  not  a  contentious  party  to  the  proceedings.  He  referred 
to  Williams  on  Executors,  10th  ed.,  p.  884,  as  to  the  determination 
of  the  next  of  kin,  in  case  the  Court  found  that  there  had  been  an 
intestacy. 

W.  R.  Meredithy  for  the  Official  Guardian,  argued  that  the 
judgment  of  the  learned  Chancellor  was  right  and  should  not  be 
disturbed.  The  words  of  the  will  itself  shewed  that  there  was  no 
direct  gift  to  Luke,  and  the  gift  to  the  executor  was  one  under 
which  he  had  full  discretion,  both  as  to  principal  and  interest, 
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C.  A.        whether  he  shbuld  give  or  withhold  the  benefit.    AU  the  cases 

1911 

cited  ori  behalf  'of  the  Appellants,  with  the  exception  of  the  Gude 

"Re  Rispin  case;  are  cases  wherfe  there  was  no  power  of  withholding  the  benefit. 
He  referred  to  Re  Skinner's  Trusts'  (I860),'  1  J:  &  H.  102;  Re 
Eddowes,  1  Dr.  &  Sm.  395;  In  re  Stanger^  -60  L.J.N.S.  Ch.  326. 
The  Stanger  t2&B  is  a  very  strong  one  for  the  respondents,  and 
discusses  the  Gude  and  Gough  cases;  which  are  relied  on  by  the 
i^ppellants.  TheGwde  c^se  is.  essentjally  different  from  the 
present  one,  .ai?  there  the  trustees  were  dead,  and  the  prospective 
beneficiary  was  living.  No  new  tru^tejB  could  be  appointed  to 
carry  out  the  trust,  and  it  was  held  that  the  beneficiary  could  not 
•be  deprived  df  his  rights  by  reason  of  the  death  of  the  'trustee. 
Reference  vras  also  made  to  In  re  Murphy^s  Trusts,  [1900]  1  I.R. 
145;  Lewih  bn  Trusts,  12th  ed.,*p.  1075;  tn  re  Johnston,  (1894] 
3'Ch.'204;  In  reMiUer,  [1897]  1  I.R.  290. 

Moss  J  in  reply,  referred  to  Jarman  on  Wills,  6th  ed.,'pp.  885, 
888,  where  the  Johnston  Bad  MiUer  cases  are  cited,  and  argued 
that  the  cases  cited  on  behalf  of  the  respondents  were  distinguish- 
able from  this  case  at  bar.  Th6  respondents  have  to  read  the 
word  "pay"  in  the  ^11  as  "give,"  but  the  will  speaks  of  payment 
all  th6  way  through — a  distihctioti  on  which  thfe  Eddowes  cast? 
depended.  In  tnreMw^hy's  Trwste  there' was  a  gift  over^  and 
Re  Mclnnes  S^i  McGaw,  30  O.R.  38',  cited  in*  the  Chancellor's 
judgment,  was  a'dase  dealing  with  income  only. 

February  22,  1912.  Mpss,  .C.J.O. : — ^The  question  submi]bted 
for  solution  in  this  appeal  is,  whether,  upon  the  trye  construction 
of  the  4th  clause  of  the  will  of  the  late  Richard  Rispin,  the  cash 
and  securities  therein  designated  were  so  disposed  of  as  thai, 
upon  the  testator's  death,  they  became  the  property  of  his  son 
Luke  Rispin,  so  that  his  personal  representatives  are  now  entitled 
to  them,  or  whether,  as  determined  by  the  learned  Chancellor,' they 
are  now  subject  to  distribution  among  the  next  of  kin  of  the 
testator  as  upon  intestacy. 

There  is  no  direct  gift  to  Luke  Rispin  of  the  property  in  ques- 
tion or  any  part  of  it.  In  terms  it  is  given  to  the  executor,  in 
trust  it  is  true,  but  not  expressly  to  hold  for  Luke  Rispin.  If  in 
the  testainentary '  disposition  in  question  a  gift  tb'  Luke  Rispin 
is  to  be  found,  it  is  only  to  be  gathered'  from  the  whole  clause. 
It  contains  words  indicative,  perhaps,  of  an  id^a  in  the  mind  of 
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the  testator  thafc  his  son's  position  was  to  be  as  owner  with  his         ^-  ^• 

1912 
right  of  complete  enjoyment  of  it  or  its  fruits  controlled  by  the         

exercise  of  the  prudent  and  discreet  judgment  of  the-  executor,  Re  Rispin 
to  be  interposed  if  and  when  necessity  required.  The  use  by  the  mom.  cj.o. 
testator  of  the  expressions  "pay"  and  "payment,"  oontained  in 
the  authority  and  request  to  the  trustee,  which  in  the  primary 
sense  imply  an  antecedent. obligation^  instead  of  the  word  "give," 
which  implies  voluntary  action,  may  be  said  to  afford  some  in- 
dication of  an  intention  that  the  property,  though  held  by  the 
trustee,  was  beneficially  the  property  of  the  son. 

But,  in  view  of  the  other  language,  it  is  scarcely  to  be  supposed 
that  the  testator  was  intending  to  use  these  words  in  their  strictest 
sense,  but  simply  as  tenns  convenient  to  express  the  transfer  of 
money.  Tliey  are  not  the  controlling  words  of  the  claus^.  Great- 
er force  is  found  in  the  injunctions  laid  upion  the  trustee  and  tlie 
declaration  of  the  testator's  Will  and  intention  that  it  was  to  be 
wholly  in  the  discretion  of  tlie  trustee  to  pay  or  withhold  payment 
altogether  of  principal  or  interest. 

The  property  was  thus  left  wholly  subject,  to  the  trustee's 
action,  and  whether  Luke  Rispin  got  any  or  all. of  it  depended 
wholly  upon  the  trustee.  It  is  plain  that  the  testator  was  very 
desirous  of  withholding  from  his  son  any  control  over  the  property 
and  any  right  to  demand  or  receive' it  or  any  part  of  it  from  the 
trustee  except  with  his  consent. 

It  was  placed  beyond  the  son's  power  to  make  any  disposition 
of  it  which  would  take  effect  either  during;  his  lifetime  or  after 
his  death.    To  have  left  it  otherwise  would  have  frustrated  the 
testator's  main  design  by  enabling  it  to  be  assigned  or  pledged  • 
and  the  proceeds  improperly  spent.        ^ 

The  matter  being  entirely  within  the  power  and  discretion 
of  the  trustee  as  regards  what  Luke  Rispin  should  receive,  only 
that  which  he  received  up  to  the  time  of  his  death  became  his  or 
belonged  to  him.  The  remainder,  being  undisposed  of  in  the  hands 
of  the  trustee — who,  of  course,  lays  no  claim  to  it  on  his  own  be- 
half— is,  therefore,  subject  to  distribution  as  upon  intestacy. 

There  appears  to  be  no  question  as  to  the  date  of  the  intestacy 
being  as  of  the  date  of  the  testator's  death. 

There  does  not  appear  to  be  any  good  ground  for  further 
inquiry  as  to  the  oral  directions  said  to  have  been  given  by  the 
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^-  ^        trustee  to  the  manager  of  the  loan  company.    The  fact  remains 

that  the  property  never  was  received  by  or  placed  in  the  control 

Rb  Risfin    of  Luke  Rispin,  but  continued  in  the  possession  and  subject  to 
uom,  aj.o.     the  actions  of  the  trustee. 

The  appeal  fails  and  must  be  dismissed;  but,  under  the  cir- 
cumstances, the  costs  of  all  parties  may  be  properly  borne  by 
the  estate — ^the  trustee's  costs  as  usual. 

G ARROW,  J.A.: — ^Appeal  by  the  plaintiffs  from  the  judgment 
of  the  Chancellor  upon  the  construction  of  the  will  of  the  late 
Richard  Rispin. 

Richard  Rispin,  market-gardener,  of  the  city  of  London, 
Ontario,  who  died  on  the  20th  September,  1896,  made  his  will 
on  the  10th  June,  1893,  whereby  he  appointed  the  respondent  Davis 
to  be  his  executor.  His  only  near  relations  at  the  time  of  his  death 
were  his  son,  Luke  Rispin,  and  a  grandson,  Charles  Rowe,  who 
had  not  been  heard  from  for  some  years. 

By  the  will,  the  testator's  real  estate  and  his  goods,  chattels, 
and  live  stock  were  devised  and  bequeathed  to  his  son  Luke  Rispin. 
Then  followed  the  bequest  which  gives  cause  for  this  application, 
which  is  as  follows: — 

''4.  After  the  payment  of  all  my  debts  and  funeral  expenses 
I  give  the  rest  of  my  cash  and  securities  in  bank  or  in  my  posses- 
sion in  trust  to  my  executor  the  Reverend  Evans  Davis  and  I 
authorise  and  request  him  to  pay  the  interest  in  whole  or  in  part 
to  my  son  Luke  Rispin  and  the  principal  in  whole  or  in  part  to 
my  son  Luke  Rispin  as  in  the  judgment  of  my  executor  may  be 
prudent  with  reference  to  the  habits  and  conduct  of  my  son  my 
will  and  intention  being  that  it  shall  be  wholly  in  the  discretion 
of  my  said  executor  to  pay  the  interest  and  principal  in  such 
amounts  and  at  such  times  as  he  may  think  right  or  to  withhold 
the  payment  altogether  and  I  appoint  the  said  Reverend  Evans 
Davis  to  be  executor  of  this  my  will.  In  testimony  whereof  I 
have  hereunto  set  my  hand  this  tenth  day  of  July,  1893." 

Luke  Rispin  died  on  the  2nd  November,  1910,  having  also 
made  his  will,  whereby  he  appointed  the  appellants  to  be  his 
executors. 

The  respondent  Davis  received  the  bequest,  and  out  of  it  paid 
certain  sums,  the  amounts  of  which  are  of  no  consequence,  to 
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Luke  Rispin  in  his  lifetime;  but  at  his  death  a  considerable  sum,         ^- ^ 

some  $14,600,  remained,  and  the  question  is  as  to  the  proper        

disposition  of  this  sum.  •  Re  Rkpin 

The  learned  Chancellor  was  of  the  opinion  that,  under  the     oarrow.j.A. 
bequest,  Luke  Rispin  took  nothing  but  what  the  respondent 
Davis  as  trustee  chose  to  give;    and  that,  consequently,  as  to 
what  remained  at  Luke  Rispin's  death,  there  was  an  intestacy  on 
the  part  of  Richard  Rispin. 

I  agree  with  the  conclusion  of  the  learned  Chancellor,  and 
would  have  been  content  simply  to  assent  without  more,  but  for 
the  earnestness  with  which  the  case  for  the  apx)ellants  was  pre- 
sented to' us  by  counsel,  and  the  number  of  cases  which  were  cited 
in  support  of  his  contention. 

The  question  is,  of  course,  simply  one  of  construction,  and 
therefore  depends  upon  a  proper  consideration  of  the  exact  lan- 
guage used. 

The  testator's  good  intention  towards  his  son,  although 
apparent,  is  not  alone  sufficient.  There  must  be  found  in  the 
language  either  an  express  or  at  least  an  implied  gift  of  the  property 
in  question;  otherwise  there  is  no  will  as  to  it,  and  it  must  pass 
as  the  law  directs  in  the  case  of  intestacy. 

The  cases  bearing  upon  similar  questions  arising  under  other 
wills  are  mmierous,  and  one  might  even  say  sometimes  embar- 
rassing, if  not  conflicting.  Several  of  them  are  referred  to  by 
the  learned  Chancellor.  But  no  case  is,  after  all,  particularly 
useful,  unless,  as  seldom  happens,  it  arose  upon  shnilar  language 
and  under  similar  circumstances,  or  has  laid  down  some  general  . 
principle  of  construction  applicable  to  all  such  questions. 

Instances  of  the  former  class  are,  In  re  Stanger,  60  L.J.  N.S.  Ch. 
326,  and  Bain  v.  Mearns,  26  Gr.  450. 

And  of  the  latter,  I  refer  to  Lassence  v.  Tierney  (1849),  1 
Macn.  <fe  G.  551,  where  Lord  Cottenham  said:  "If  a  testator 
leave  a  legacy  absolutely  as  regards  his  estate,  but  restricts  the 
mode  of  the  legatee's  enjoyment  of  it  to  secure  certain  objects 
for  the  benefit  of  the  legatee, — ^upon  failure  of  such  objects,  the 
absolute  gift  prevails;  but  if  there  be  no  absolute  gift  as  between 
the  legatee  and  the  estate,  but  particular  modes  of  enjoyment  are 
prescribed,  and  those  modes  of  enjoyment  fail,  the  legacy  forms 
part  of  the  testator's  estate,  as  not  having  in  such  event  been 
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C. A.        given   away  from   it:    •.     .'  i    In   every   case,    therefore,    the 

question  must  be  one  of  constructioii ;'  and;  except  f  oi*  the  purt>oses 

Re  Rispin  of  such  (instruction,  very  Uttle  assistance  can  be  derived  from 
Garrow.j.A.  foHuer  dccisions.  It  is,  however,  obvious  that  the  intention 
that  the  gift  should  be  absolute  as  between  the  legatee  and  the 
estate,  is;  as  in  all  cases  of  construction;  to  be  collected  from  the 
whole  of  the  will,  and  not  from  there*  being  words  whibh,  standing 
alone,  would  constitute  an  absolute  gift.'?''  .'  < 

In  /n  re  Johnston,  [1894]' 3  Ch.  204;  referred  to  in  the  judgment 
of  the  learned  Chancellor,  there  were*  what  wer^'held  to  be  gifts 
to  the  sons,  ^hich  makes  all  the  diflFerencie,  for,  if  otice  the  con- 
clusion is  arrived  at  that  there  is  a  gift,  the  Court  wilr  enforce 
the  trust.  .  •  . 

The  circumstance  that  here  th«  property  is  eiJtpressly  given 
to  the  defendant  "in  trust''  is  not;*  I  think,  6f  controlling  im- 
portance, having  regard  to  the  whole  language  of  the  bequeist, 
which  must  of  course  be  looked' at. 

In  Eaton  v.  TFolte  (1867),  L:R.  4  Eq.  151,  the  testatrix  had 
given  her  property  to  her  husband,  "hoping  he  "will  leave  it  after 
his  death  to  my  son  .  .  .  if  he  ib'  worthy  of  it  .  .  V" 
The  testatrix  then  explained  her  reasons  f6r  leaving  the  property 
in  the  entire  power  of  her  husband,  namely,  that  the  son  was 
already  certain  of  a  handsome' fortune  independent  of  his  father, 
and  that  she  could  not  then  feel  certain  what  sort*  of  chlstracter 
he  might  becotne^  and  therefore  left  it  to  the  husband,  "in  whose 
honour,  justice,  and  parental  affection  I  have  the  fullest  con- 
fidence." She  then  provided  for  the  case  which  actually  occurred, 
of  the  son  pnredeceasing  the  father;  by  repeating  that  she  left  the 
property  to  her  dear  husband  "to  dispose  of  it  as  he  thinks  fit, 
yet  should  my  son  leave  any  children,  I  db  not  doubt  it  will 
go  to  them  from  him,  knowing  his  steady  principles,  and  clear 
judgment  of  right  and  wrong,  and  his  sense  of  justice/'  Vice- 
chancellor  Stuart  held  that  no  trust  was  created  in  favour  of  the 
son,  saying:  ."The  words  of  confidence. are  weaker  than  in  most 
of.  the  cases,  while,  the  expressions  giving  control  to  the.  object 
of  the  gift  are  extremely  strong,  so  strong  that,  in  my  opinion, 
they  bring  this  case  within  the  observation  -of  Lord  Alvanley, 
that  the  subject  of  the  gift  was  placed  so  completely  in  the  power 
of  the  object  of  the  gift,  as  that  the  testator  left  to  him  the  option 
to  defeat  the  wish  or  hope  expressed." 
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The  reference  to  Lord  Alvaney'sobeera^ation  is  tohis  judgment         ^-  '^• 

in  AfoZm  V.  KeigMey  (1794),  2  Ves.  Jr.  333,  where  he  says  that         

''wherever' any  pers<in'^ves  property,  and  points  out  the  object,     Rb  Risptn 
the  property,  and  the  way  in  which  it  shall  go^  that  does  create  a     oarrow,  j.a. 
trust,  unless  he  shews  clearly,  that  his  desire  expressed  is  td  be 
controlled  by  the  party;  and  that  he  shall  have  an«  option  to  defeat 
iV'  .-■  ..•••;•     ■■  .,.       ■  •■■>••:..• 

See  Biso  Knight  y.'Boughton  <1844),  11  Gl.  &  R  613. 

These  afe,  it  iS  tru6,  instances  of  pwfecatory  trusts;  but  a  pre- 
catory'trtist,  once  established,  is  just  like  any  other  trust,  and  in 
the  process  of  establishing  such  a  trtist,  it  is,  I  think,  quite  per- 
missible to  look  at  what  prerequisites  the  authoritative  cases  have 
determined  must  exist.  And  one  of  the  prerequisites  is,  that  the 
Existence  of  an  option  in  the  trustee  will  usually  be  fatal  to  the 
trust.    See  further  per  I/ord  Truro  in*  Briggs  v.  Penny  (1851), 

3  Macn.  &  G.  546.      •  ,     •       . 

.  And  for  an  ii;isrtiructive  'disousaion  by  Romer,  J.,  of  the  cir* 
cumstances  under  which  a  power  to  appoint,  will  be  held  to  create 
a  trust  in.  favour  of  a  class,  see  In,  re  Week^  Setflernent,  [1897] 
1  Ch.  289..  Thefj^  th^.  alleged  tru^t;  failed,  because,  ,$Jthough  the 
testator's  good  i^te^ntion  wae^.as.  here,  appj^-ent;,  no  gift  had  ac* 
tually  been  mad^,.  And  I  may  note  .th^t  there  was  in  that  case 
the  circumst^c^,  sp  much  relied  on  here,  pf.  40  gift  ovei;,  a  cir- 
cumstance alw£^^  of  iinport^ce  if  the  language  of  ttie  testator 
can  be  said  to  be  doul;)tful,  which  cannot  I  tihink  b|5  said  in  this 
case*  ,.,. ....•<     . 

For  these  reasons,  as  wpU  as  for  tho^e  giyen  .by  the  learned 
Chancellor,  I  am  of  ^he  opinion  thfit  his  judgment  should  be 
affirmed  and  the  appeal  dismissed.    .,.....' 

The  intestacy,  it  is  .not  !di3puted,.  as  I  understood  counsel, 
is  to  be  as  of  tl^e  date  of  the  death,  of  Ilichaj:d  Rispin. 

The  costs  of  all  parties  may,  I  think,  come  out  of  the  fund. 

Maclaren,  J.A,,  concurred. 

Meredith,  J. A. : — I  agree  with  the  learned  Chancellor  in  his 
conclusion  and  in  his  reasoning. 

If  the  gift  in  question  were  made  inter  vivos,  it  would  hardly 
be  contended  that  that  part  of  the  fund  which  remained  ^t  the 
death  of  the  son. would  not  be,  benefipially,  the  property. of  the 
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^•A        surviving  father:   and  I  can  find  nothing  in  the  mere  fact  that 

1912  ^^ 

the  gift  was  by  will,  nor  anything  in  the  will  itself,  to  alter  the  case. 

Re  Rispin  There  is  certainly  nothing  in  the  grammatical  construction  of 
Moredith.  j.iu  the  words  in  question  which  warrants,  or  supports,  the  contention 
that  the  whole  fund  passed  to  the  son,  with  only  a  restraint  upon 
his  control  over  it  during  his  lifetime.  The  word  ''withhold" 
in  nh  sense  implies  any  right  in  the  son  which  might  be  withdrawn 
from  him;  on  the  contrary,  it  indicates  an  absence  of  any  right 
in  him,  except  to  that  which  was  not  withheld — ^that  which  was 
paid  to  him;  whilst  the  other  bequests  of  the  will — one  to  the  son 
himself — shew  plainly  the  character  of  the  language  the  testator 
would  have  used  if  he  had  meant  that  which  the  appellants  here 
contend  for. 

The  leaning  against  an  intestacy  has  no  great  weight  in  such 
a  case  as  this,  in  view  of  the  character  of  the  statutory  distribution 
of  the  estates  of  intestate  persons  in  this  Province — ^the  statutory 
will,  as  it  is  sometimes  called :  the  residue  would  go  to  the  testator's 
children  share  and  share  alike. 

Decisions  in  other  cases  are  not  very  helpful  in  such  a  case  as 
this:  and  no  two  cases  are  quite  alike.  We  are  not  confronted, 
in  this  case,  with  the  great  difficulty  which  was  involved  in  the 
case  of  Gude  v.  Worthington.  That  case  cannot  rule  this  case, 
much  less  can  all  that  might  be  thought  to  flow  logically  from  the 
decision  in  it.  A  great  difficulty  that  would  be  met  if,  in  this  case, 
the  appellants'  contention  were  given  effect  to,  is  this:  the  very 
purpose  of  the  father  to  prevent  the  son  wasting  any  part  of  the 
testator's  estate  in  dissipation  or  improvidence  would  be  frus- 
trated: if  the  son  took  a  vested  interest  in  the  whole  fund  under 
the  will,  whatever  might  have  been  his  exact  rights  as  to  posses- 
sion of  it,  tis  powers  of  disposition  over  it  would  have  been  enough 
to  frustrate  his  father's  provident  attempt  to  save  it. 

The  additional  evidence,  sought  to  be  adduced  here,  would 
not  alter  the  case,  even  if  taken  most  favourably  for  the  appellants: 
there  would  be  no  payment,  within  the  meaning  of  the  will,  beyond 
the  sums  actually  received  by  the  son.  • 

I  would  dismiss  the  appeal. 

Magee,  J.A.: — I  agree  that  the  judgment  appealed  from 
should  be  affirmed,  and  for  the  reasons  given.     It  is  not  necessary 
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son  Luke  Rispin  in  case  there  were  any  withholding  by  the  exec-        

utor  in  bad  faith,  without  having  any  reason  in  his  own  mind  for  Re  Rispin 
doubting  the  propriety  of  paying  the  fund  over  on  account  of  what  m*«««.  J.a. 
the  testator  called  ''the  habits  and  conduct  of  my  son."  No 
such  case  is  made  here;  and,  in  the  absence  of  such  bad  faith, 
it  is  clear  that  the  son  could  not  in  his  lifetime  have  compelled  the 
payment  over  to  him  of  any  part  of  the  fund.  That  being  so, 
it  seems  to  follow  that  the  present  case  turns  on  whether  the 
executor  could,  after  the  death  of  Luke  Rispin,  have  exercised  the 
discretion  in  his  favour.  It  is  not  a  trust  for  Luke  Rispin  and  his 
executors,  with  power  to  withhold  during  Luke  Rispin's  life  on 
account  of  his  habits.  The  executors  would  only  take  because 
there  was  an  absolute  interest  given  to  Luke  Rispin  or  because  a 
life  interest  was  given  him  which  at  law  would  imply  the  absolute 
interest.  But  he  took  neither.  There  was  a  power  to  give  him 
the  fund  held  in  trust  for  some  person  or  persons.  As  was  said 
in  Duke  of  Marlborough  v.  Lord  Godolphin  (1750),  2  Ves.  Sr.  61, 
"it  would  be  absurd  that  powers  of  this  kind  should  be  executed 
for  benefit  of  a  person  dead  at  the  time  of  executing."  If,  then, 
the  executor  could  not  now  exercise  his  discretion,  he  has  not 
waived  any  right,  or  refused  to  exercise  it  by  submitting  the 
matter  to  the  Court,  so  as  to  entitle  the  Court  to  do  so. 

Appeal  dismissed 
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' Municipal  Corporation»^^Erection  ofBridp^  w;fer  Creeh-^Ndrrowing  of  Chan- 

Feb.  22.  nel^Flooding  Landa— ruction  Brought  in  High  Cfourt—rFrantferenc^ 

to  Drainage  Referee  for  Trial — Jurisdiction  of  Referee — Ifo  Question 
of  Drainage  Involved — 9  Edw,  VII,  ch.  28,  sec.  2— Municipal  Drain- 
age Act,  10  Edib,  VII.  ch.  9d — Cau^B  of  ComplainP—Time-Uinit  for 
Making  Claimr-rlmproper  Interferenee  uyith  Channel^-rFinding  of 
Referee— -Affirmance  on  Evidence-^Damctges — Depreciation  in  Selling 
Value  of  Land — Fear  of  Future  Flooding. 

An  action  for-  dam^i^s  for  flooding  the  plai^tifiTs  lands  was  begun  on  the 
28th  December,  1909,  in  the  High  Court.  The  action  was  set  down  for 
trial;  and  an -brder  was- made,  by  the' Jiidge  presiding  at  a  sittings  for 
the  trial  of  actions,  transferring  the ,  action  for  i;ri«3 ,  to  the  Drainage 
Referee.  The  order  recited  that  it  appeared  that  the  action  involved  the 
question  of  drainage.  It  appeared,  «althougfa  not  so  stated,  on  the  face 
of  the  order,  that  the  parties  consented  to  i^;  and  it  was  not  moved 
against.  The  Referee  tried  ibe  action,  ahd  determined  it  in  favour 
of  the  plaintiff.  P'pon  appeal  from  the  judgment,  the  point  was  raised 
by  the  defendants  that  the  Referee  had  no  authority  or  jurisdiction  to 
deal  with  the  case  under  the  order,  because  the  caSe  did  not  fall  within 
the  provisions  of  the  Municipal  Drainage  Ac^,  no  question  of  drainage 
being  involved,  and  the  cause  of  complaint  having  arisen  more  than 
two  years  befose  the  commenc€fment  •  of  the  action*  The  cause  of  the 
flooding  was  the  erection  by  the  defendants  .in  1907  of  a  bridge  across 
a  creek,  which  had  the  eff^it  of  narrowing  its  chalnnel.  '  The  earliest 
flooding  occurred  on  the  30th  Decembec,  1907,  .and  /the  other  floodings 
in  the  years  1908  and  1909: — 

Held  J  that  the  cause  of  complaint  ivds  not  the  building  of 'the  bridge,  but 
the  damage  -occasioned  by  the  subsequent .  floods,  and  that  was  within 
two  years  before  the  commencement  of  the  action;  and  by  the  amend- 
ment to  the.  Municipal  Drainage  Act,  9  Edw.  VII.  ch.  78,  sec.  2,  now 
sec.  99  of  the  Municipal  Drainage  Act,  10  Edw.  VII.  ch.  90,  the  Court 
or  Judge  is  empowered  to  transfer  an  action,  not  only  where  it  appears 
that  the  relief  sought  is  properly  the  subject  of  proceedings  under  the 
Act,  but  where  it  appears  that  the  action  may  be  more  conveniently 
tried  before  and  disposed  of  by  the  Referee;  and,  therefcwre,  the  objec- 
tion could  not  avail  the  defendants. 

McClure  v.  Toumship  of  Brooke   (1902),  6  O.L.R.  59,  distinguished. 

Hrldy  also,  that  the  finding  of  the  Referee  that  there  was  an  improper  in- 
terference with  the  width  of  the  channel  of  the  creek,  with  the  result 
that  in  times  of  freshet  there  was  an  interruption  of  the  flow  of  the 
stream,  which  had  the  effect  of  flooding  the  plaintiff's  lands,  was  in 
accordance  with  the  great  preponderance  of  the  testimony,  and  should 
be  aflirmed. 

Held,  also,  that  the  plaintiff  was  confined  to  such  damage  as  properly 
and  naturally  resulted  from  each  flooding;  and  the  alleged  depreci- 
ation in  the  selling  value  of  the  plaintiff's  land,  by  reason  of  the  fear  of 
future  flooding,  was  not  comprised  therein. 

West  Leigh  Colliery  Co.  v.  Tunnicliffe  d  Hampson  Limited,  [19081  A.C. 
27,  29,  followed. 

Judgment  of  the  Referee  varied  by  reducing  the  amount  of  damages  allowed 
by  him. 

This  was  an  action  for  damages  for  the  flooding  of  the  plain- 
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tiff's  laada,  begun  in  the  High  Court  of  Justice  by  writ  of  summons 
issued  on.  the '28th  December,  1909.  ^         ;  .. 

The  action  was  set  down  for  trial  at  Sandwich,  and  came  before 
Boyd,  C.,,who  made,  an  order  on  the.  18th  May,.  1910,. directing 
'^that  the  matters  in  dispute  between  ihe  parties  be  transferred 
for  trial  by  'the  Referee  appointed  under  the  provisions  of  the 
Municipal  Drainage  Act,  to  be  tried  pursuant  to  the  provisions  of 
the  said  Act,  and  all  proceedings  herein  may  be  had  and  taken 
as  if  the  action  had  originally  been  brought  under  and  by  virtue 
of  the-  said  Act." 

The  referee  (George  F.  Henderson,  Esquir^,  K.C.)  accordingly 
proceeded  with  the  trial,  and  gave  judgment  on  the  30th  May, 
1911,  as  follows:— 

The  plaintiff  is  the  owner  of  a  low-lying  farm,  situated  between 
Cedar  creek  arid  Lake  Erie,  almost  at  a  point  where  that  creek 
finds  its  outlet  into  the  lake.  When  he  purchased  the  "property, 
he  found  a  considerable  portion  of  it  to  be  low-l3dng>  swampy 
land,  into  which  there  ran  a  trend  of  water,  which  some  of  the 
witnesses  have  dignified,  by.  the  term  of  creek,  but  which  is  hardly 
to  be  called' such,  known  as  Pike  creek,  and  the  swamp  on  the 
plaintiff's  property  being  called. Pike  swamp.  Being  apparently 
a  man  of.  means  aa  well,  as  enterprise,  he  conceived  the  idea  of 
reclaiming  this  land,  and  for.  that  purpose  constructed  an  embank- 
ment along  the  edge  of  Cedar  creek  and  built  a  pumping  station 
with  a  view  to  taking  the  water  from  the>  outlet  of  Pike  creek 
by  means  of  pumping,  .^nd  thus  discharge, it  into  Cedar  creek. 
This  succeeded  for  the  first  year  or  so  after, the  construction  of 
the  puijap,  but  subsequently  became  of  no  upe  to  the  plaintiff 
because  of  another  chain  of  events,  to  which  xeferenee  must  be 
Daade.       .         .  ... 

Cedar  creek  is  a  stream  of  somewhat  unusual  size  for  a  creek, 
and  is  the  outlet  for  a  large  number  of  drainage  schemes  in  the 
upper  township,  as  well  as  for  drainage. in  the  township  of  Gosfield 
South.  It  is  a  natural  watercourse  in  every  sense  of  the  term- 
For  some,  time  prior  to  the  period  of  the  plaintiff's  ownership 
of  the  property,,  the  highway  crossing  that  stream  to  the  east  of 
his  .property,  thevstream  being  crossed  by  a  bridge,  belonged  to 
the  township.  In  1891^  that  bridge  was  reconstructed,  apparently 
under  the  control  of  a  joint  committee  representing  the  county 
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council  as  well  as  the  township  council;  and  the  question  arises 
as  to  which  municipal  body  was  responsible  for  its  being  where  it 
now  is.  I  find,  on  the  evidence,  that  the  bridge  was  constructed 
by  the  township  council,  although  the  county  council  supplied 
one-third  of  the  cost  of  its  construction,  and  probably,  through 
its  officers,  had  more  or  less  to  do  withthe  details  of  the  construc- 
tion. As  a  matter  of  legal  effect,  it  was  a  work  of  the  township, 
not  a  work  of  the  county.  In  any  event,  the  liability  was  beyond 
question  township  liability.  It  replaced  what  was  undeniably 
a  township  bridge  and  a  township  bridge  alone;  and,  whoever 
may  have  owned  it  pending  construction,  it  was  at  once  taken 
over  by  the  township  as  a  township  bridge,  and  the  township 
was  responsible  for  itd  continuance.  This  bridge,  constructed 
in  1891,  remained  until  1907,  when  it  was  replaced  by  the  struc- 
txu-e  with  which  the  highway  is  crossed  to-day.  The  opening  of 
the  present  bridge  is  practically  of  the  same  size  as  that  of  1891, 
but  it  is  a  more  modem  construction,  and  the  absence  of  spiles 
give  it  a  greater  capacity,  if  otherwise  unobstructed. 

The  1891  bridge  replaced  a  former  bridge  of  a  greater  span, 
there  being  a  difference,  which  the  evidence  does  not  with  abso- 
lute accuracy  determine,  but  approximately  a  difference  of  forty 
feet.  The  natural  stream  was  at  least  one  hundred  feet  in  width 
at  that  point,  and  the  span  of  the  present  bridge  is  somewhat 
less  than  seventy  feet,  the  bridge  being  a  cement  and  steel  struc- 
ture, and  its  abutments  being  built  in  the  ordinary  way. 

There  are  differences  in  the  width  of  the  opening  at  water 
levels,  depending  upon  the  height  of  the  water.  The  result  of 
the  construction  of  that  bridge  was  materially  to  narrow  the 
stream.  It  had  in  fact  greater  capacity  than  the  bridge  which 
was  formerly  there,  that  is,  from  an  ordinary  engineering  point 
of  view;  and,  had  something  else  not  happened,  this  trouble 
might  not  have  arisen.  In  the  year  following  its  construction, 
however,  and  at  the  time  of  the  spring  freshet,  the  opening  of  the 
bridge  became  partially  blocked  by  the  accumulation  of  ice  and 
debris  brought  down  by  the  spring  freshet,  and  the  force  of  the 
water,  which  was  held  back  by  that  blocking,  broke  through  the 
bank  of  the  creek,  which  happened  to  be  a  very  short  distance 
only  from  the  water  of  the  lake,  at  a  point  almost  immediately 


Digitized  by  VjOOQIC 


XXV.] 


ONTARIO  LAW  REPORTS. 


649 


west  of  the  bridge,  and  thus  created  a  new  outlet  to  the  lake 
for  the  waters  of  the  creek. 

There  is  a  highway  running  along  that  bank,  the  south-westerly 
bank,  of  the  creek;  and  the  township  authorities,  instead  of  at 
once  filling  up  the  opening  made  by  this  flood  water,  and  in  that 
way  repairing  the  highway,  thought  proper  to  build  a  bridge 
over  it  and  maintain  the  highway  in  that  condition.  That  appears 
to  have  been  a  large  opening;  and,  when  the  bridge  over  it  was 
completed,  it  gave  not  only  a  larger  opening  for  the  waters  of  the 
creek  but  a  shorter  course  to  the  lake  than  the  original  course, 
which  was  some  little  distance  further  down  stream. 

The  bridge  was  maintained  by  the  township  authorities  as  a 
bridge  for  ten  years,  and  during  those  ten  years  the  bulk  of  the 
water  coming  down  the  creek  took  the  more  ready  means  of 
access  to  the  lake  under  this  newly  constructed  bridge;  and,  as 
incidental  to  that^,  the  opening  under  the  highway  bridge,  to  which 
reference  has  first  been  made,  became  considerably  lessened  by 
the  deposit  of  sediment  brought  down  stream  and  checked  in  its 
course  or  flow  partly  by  the  abutment  of  the  bridge  and  partly 
by  the  natural  checking  of  the  current  of  the  water  turning  the 
corner. 

At  the  end  of  the  ten-year  period,  to  which  I  have  referred, 
the  township  authorities,  for  some  reason  which  is  not  perhaps 
easy  to  understand,  saw  fit  to  take  away  the  bridge  and  block 
up  this  place  in>  the  road  which  had  been  washed  out  ten  years 
before.  I  say  it  is  not  easy  to  understand  why  they  did  that, 
because  about  that  time  they  appear  to  have  purchased  land  to 
build  a  new  outlet  for  the  creek  on  the  easterly  side  of  the  main 
bridge.  However,  they  did  it,  and  apparently  did  it  as  a  part  of 
a  scheme  of  reconstruction  of  the  bridge,  which  had  been  built  in 
1891,  and  which  again  required  reconstruction.  I  perhaps  have 
not  made  it  clear  that  the  bridge  as  built  in  1891  was  somewhat 
of  an  old-fashioned  structure,  supported  on  spiles,  and  that  the 
bridge  which  replaced  it  in  1907,  in  the  month  of  October,  was 
the  cement  and  steel  bridge  to  which  I  have  referred.  Perhaps 
I  was  somewhat  confusing  in  my  early  references  to  that.  The 
result  was,  that  in  the  month  of  October,  1907,  conditions  were 
entirely  changed,  and  the  waters  coming  down  Cedar  creek  had 
no  further  outlet  than  that  under  the  cement  bridge,  with  the 
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accumulated  sediment  to  which  reference  has  already  been  made. 
The  evidence  satisfies  me  that  there  never  has  been  since  the 
construction  of  the  bridge  in  1891  a  free  flow  of  water  down 
Cedar  creek  or  a  free  outlet  for  the  water  brought  down  Cedar 
creek  except  during  the  ten-year  period,  when  there  was  an 
alternative  outlet  by  means  of  the  wash-out  course. 

In  the  latter  part  of  the  month  of  December,  1907,  the  plaintiff, 
for  the  first  time,  suffered  a  flood,  which  crossed  over  his  bank 
and  flooded  a  great  portion  of  his  farm.  That  was  in  the  winter 
season,  when  apparently  no  appreciable  damage  resulted.  In 
the  following  spring,  1908,  he  had  two  floods.  Some  question 
arises  as  to  the  character  of  these.  There  is  a  great  deal  of 
evidence;  and,  as  is  unfortunately  only  too  customary  in  this 
class  of  case,  there  is  an  attempt  to  shew  that  the  floods  were, 
or  some  one  of  them  was,  of  an  extraordinary  character;  and,  as 
again  frequently  happens  in  this  class  of  case,  witnesses  are  called 
to  verify  that  position.  While  satisfied  that  there  was  an  extra- 
ordinary flood,  they  do  not  agree  as  to  just  when  that  happened; 
none  of  them  speak  of  more  than  one  flood.  The  plaintiff  was 
damaged  by  two  floods;  and,  for  that  and  other  reasons,  I  am 
satisfied  that  there  was  nothing  extraordinary,  in  the  proper 
sense  of  the  term,  about  either  of  the  floods  which  caused  him 
damage.  The  township  authorities  would  not  be  responsible 
for  any  really  extraordinary  flooding  within  the  proper  meaning 
of  that  term,  as  it  is  defined  by  the  Court  of  Appeal  in  Coghlan  v. 
City  of  Ottawa  (1876),  1  A.R.  54,  which  is  the  only  case  which 
occurs  to  me  at  the  moment. 

There  is  no  pretence  that  other  floods  which  happened  in  the 
following  year,  1909,  were  extraordinary.  The  plaintiff  suffered 
damage  to  his  lands  in  each  year;  and  the  question  is  whether 
or  not  the  defendants  are  responsible.  I  think  Mr.  Wilson  is 
right  in  his  position  that  the  defendants  had  no  right  to  obstruct 
the  full  flow  of  the  natural  stream.  Unfortunately,  the  case  has 
been  argued  on  both  sides  without  any  citation  of  authorities. 

I  am  arriving  at  a  conclusion  without  having  had  the  advan- 
tage of  any  personal  search  for  authority.  Either  party  must 
take  the  result  of  any  failure  that  ensues.  It  appears  to  me 
that  the  defendants  can  be  in  no  higher  position  than  the  ordinary 
riparian  owner.    They  are  not  the  owners  of  the  fee,  but  they  have 
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control  of  the  highway  for  highway  purposes;  and  I  think  it 
proper  to  assume  that,  for  the  purposes  of  this  case,  they  have 
the  rights  of  a  riparian  owner.  As  I  understand  the  law,  any 
riparian  owner,  whether  up-stream  or  down-stream  from  his 
neighbour,  has  a  right  to  protect  himself  against  the  common 
enemy,  flood-water,  whatever  the  result  may  be  to  his  neighbour. 
Mr.  Wigle  had  the  right  to  erect  the  embankment  which  he  did. 
It  is  not  contended  otherwise.  I  cannot  understand  any  prin- 
ciple upon  which  the  defendants  had  the  right  to  place  an  ob- 
struction in  the  bed  of  the  stream  so  as  to  interfere  with  the  flow 
of  the  water.  The  evidence  satisfies  me  that  the  bridge  did  inter- 
fere with  the  flow  of  the  water.  If  that  bridge  had  not  been  there, 
the  water  would  not  have  been  held  back  so  as  to  overflow  the 
plaintiff's  land.  It  is  not  contended  that  the  defendants  acquired 
a  right  to  maintain  a  bridge  by  lapse  of  time,  or  upon  any  other 
legal  principle  that  I  can  think  of,  or  to  which  counsel  has 
referred. 

I  assume  that  none  of  the  work  was  done  by  by-law.  The 
closing  of  the  wash-out  course  was  done  without  even  a  resolution 
of  council;  and,  although  the  evidence  is  silent  as  to  the  authority 
fo/the  building  of  the  bridges  in  1891  and  1907,  the  argument 
has  proceeded  on  the  assumption  that  there  were  no  by-laws. 

I  am  forced  to  the  conclusion  that  the  defendants  have  main- 
tained a  bridge  which  is  an  obstruction  to  the  stream,  because  it 
narrows  it  and  holds  back  water,  and  it  is  responsible  for  the  conse- 
quences. If  I  am  right  in  this,  it  becomes  a  question  of  assess- 
ment of  damages.  The  plaintiff's  damages  are  divisible  into  two 
parts,  the  first  or  more  important  part  at  the  end,  and  I  propose 
to  deal  with  it  first,  that  is,  the  depreciation  in  the  market  value 
of  his  property.  He  bought  the  land  originally  in  partnership 
with  a  friend.  Shortly  before  the  commencement  of  this  action, 
he  entered  into  a  contract,  which  has  subsequently  been  carried 
out,  to  sell  the  property  for  $14,000.  It  had  cost  him  $11,700. 
It  may  have  been  a  good  bargain  or  a  bad  bargain.  After  pur- 
chasing he.  had  improved  it  by  the  construction  of  the  dyke  and 
pumping  station,  and  probably  otherwise.  He  certainly  had 
done  considerable  ditching  on  it.  The  purchaser  says  that  he 
bought  it  with  full  knowledge  of  the  disability  which  attached  to 
it,  expecting  that  it  might  be  overflowed  from  year  to  year,  as 
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it  was  overflowed  in  1908  and  1909.  He  says  that,  if  it  had  not 
been  subject  to  that  disability,  he  would  have  been  willing  to 
pay  $19,000  for  it,  instead  of  $14,000.  That,  however,  was 
never  a  practical  question  with  him,  and  he  gave  that  valuation 
to-day  as  a  matter  of  opinion  only.  In  other  words,  he  puts  the 
depreciation  at  $5,000.  The  plaintiff  himself  puts  it  in  as  $4,000. 
One  witness  called  by  the  defendants  says  that  there  is  no  deprec- 
iation in  value;  but  I  attach  no  importance  to  his  evidence:  first, 
for  the  reason  that  he  did  not  impress  me  as  being  the  kind  of  a 
man  who  could  give  satisfactory  evidence  of  valuation;  and, 
beyond  that,  for  the  reason  that  it  is  rather  absurd  to  say  that 
there  is  no  depreciation. 

I  viewed  the  land  yesterday,  and  was  somewhat  surprised  to 
find  the  plaintiff  putting  the  depreciation  at  as  high  a  figure  as 
$4,000.  Counsel  for  the  defendants  asks  me  to  use  my  knowl- 
edge obtained  on  the  view,  and  takes  the  responsibility  for  my 
doing  so.  I  do  not  find  it  necessary,  however,  to  act  upon  that 
alone,  as  it  is  in  evidence  that,  on  the  dissolution  of  the  partner- 
ship between  the  plaintiff  and  his  friend  who  was  with  him  in 
the  purchase  of  the  property,  the  value  was  placed  at  $16,000,  and 
he  paid  his  partner  $8,000  for  the  half  interest.  This  was  after 
the  damage  had  occurred;  and  this  incident  is  perhaps  the  best 
evidence  of  value.  It  agrees  with  my  own  impression;  and, 
considering  that  evidence  as  well  as  my  own  impression,  I  think 
that  the  plaintiff  is  entitled  to  $2,000  for  depreciation. 

Counsel  have  not  overlooked  the  question  as  to  whether  it  is 
a  case  for  the  allowance  of  permanent  depreciation,  in  view  of 
the  fact  that  the  present  owner  has  purchased  with  knowledge 
of  the  disabilities  attaching  to  the  land. 

The  other  branch  of  the  damages  is  made  up  of  a  number  of 
items  which  are  detailed  in  the  particulars  filed;  and,  if  my  arith- 
metic is  correct,  amount  to  $4,690.  I  do  not  propose  to  discuss 
these  in  detail.  I  have  considered  the  different  items  carefully  as 
they  were  given  by  the  witnesses  in  evidence,  and  I  am  there 
again  applying  the  knowledge,  which  I  obtained  on  the  view,  so 
far  as  it  is  helpful;  and  on  the  whole  I  have  taxed  off  the  plaintiff's 
particulars  of  damages  the  sum  of  about  $1,500;  and  I  conclude 
to  treat  the  matter  as  a  jury  would  treat  it,  and  allow  the 
plaintiff  for  damages  in  the  two  years  the  sum  of  $3,000,  that 
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is,  within  a  very  few  dollars  of  the  actual  arithmetic  as  I  arrived 
at  it  during  the  course  of  the  hearing. 

In  the  result,  I  find  the  plaintiff  entitled  to  recover  damages 
in  the  amount  of  $5,000  with  costs  of  the  action. 

The  defendants  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  the  Referee;  and  the  plaintiff  cross-appealed,  seeking 
to  increase  the  damages. 

December  7,  1911.  The  appeal  and  cross-appeal  were  heard 
by  Moss,  C.J.O.,  Garrow,  Maclaren,  and  Magee,  JJ.A. 

J.  H.  Rodd,  for  the  defendants.  The  Referee,  having  found 
no  question  of  drainage  involved  in  the  action,  had  no  power  to 
deal  with  the  questions  "pursuant  to  the  provisions  of  the  said 
Act"  (the  Municipal  Drainage  Act)  as  recited  in  the  order  of 
transfer,  as  the  questions  involved  did  not  come  within  the 
purview  of  such  provisions:  Northwood  v.  Township  of  Raleigh 
(1882),  3  O.R.  347,  at  pp.  357  and  358;  McGillivray  v.  Township 
of  Lochiel  (1904),  8  O.L.R.  446.  In  any  event,  the  proceedings 
never  became  instituted  under  the  Municipal  Drainage  Act 
until  the  making  of  the  order  of  transfer,  and  no  cause  of  damage 
existing  more  than  two  years  prior  to  that  date  should  have  been 
considered:  Whitehouse  v.  FeUowes  (1861),  10  C.B.N.S.  765. 
Assuming  that  the  Referee  had  jurisdiction,  he  erred  in  holding 
that  the  plaintiff  had  a  right  to  complain  of  the  shortening  of  the 
bridge  in  1891,  because  he  was  not  then  the  owner  of  the  lands 
in  question.  The  bridge  then  constructed  was  sufficient  for  the 
waters  which  came  down,  and  it  was  not  until  the  Corporation  of 
Colchester  South  diverted  into  Cedar  creek  the  waters  from  over 
3,000  acres  of  their  lands,  that  any  inadequacy  appeared,  and 
the  defendants  are  not  responsible  for  the  damages  resulting: 
Dickson  v.  Carnegie  (1882),  1  O.R.  110;  Law  v.  Town  of  Niagara 
FaUs  (1884),  6  O.R.  467;  Brown  v.  Street  (1844),  1  U.C.R.  124; 
Austin  V.  Snyder  (1861),  21  U.C.R.  299;  Dickson  v.  Burnham 
(1868-70),  14  Gr.  594,  17  Gr.  261.  The  plaintiff  constructed 
his  pumping  system  while  this  was  the  only  outlet,  and  he  was  not 
in  any  worse  position  after  the  closing  of  the  accidental  channel 
than  he  was  before.  The  plaintiff  had  no  right  to  this  accidental 
outlet:  County  of  York  v.  Rolls  (1900),  27  A.R.  72.  If  he  suffered 
any  permanent  depreciation  in  the  value  of  the  lands  by  this  closing, 
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an  equal  enhancement  in  value  was  made  by  the  breach,  and  to 
this  enhancement  he  was  not  entitled.  No  damages  whatever, 
therefore,  should  have  been  allowed  for  depreciation;  nor  should 
he  be  allowed  for  prospective  damages:  West  Leigh  Colliery  Co. 
V.  Tunnicliffe  &  Hampson  Limited,  [1908]  A.C.  27;  Young  v.  Grand 
River  Navigation  Co,  (1856),  13  U.C.R.  506,  at  p.  507.  By  the 
breach,  the  waters  of  Cedar  creek  were  diverted  over  his  neigh- 
bour's land,  and  it  was  the  duty  of  the  defendants  to  close  up  the 
opening;  and  the  bridge  constructed  was  intended  to  be  only  a 
temporary  way.  Unless  the  plaintiff  shewed  negligence  in  con- 
struction he  could  not  succeed:  Patterson  v.  Township  of  Peters 
borough  (1869),  28  U.C.R.  505;  Langstaff  v.  McRae  (1892),  22 
O.R.  78.  In  any  event,  the  closing  was  done  in  September,  1907, 
and  the  action  was  not  begun  for  more  than  two  years  after  the 
damage  was  done:  Bureau  v.  Gale  (1911),  44  S.C.R.  305.  The 
damages  allowed  are  excessive. 

Af.  Wilson,  K.C.,  for  the  plaintiff.  The  defendants  cannot 
now  question  the  jurisdiction,  because  the  Court  had  jurisdiction 
to  make  the  transfer  under  sec.  99  of  the  Drainage  Act,  and  because 
the  defendants  are  estopped  from  objecting  to  the  proceedings 
by  their  consent  and  request,  as  appears  by  their  solicitors'  letters. 
Besides,  the  defendants  accepted  and  acquiesced  in  the  order  as 
issued,  and  acted  thereon.  The  defendants  could  not  delay  the 
trial  of  an  action  until  the  lapse  of  two  years  from  the  time  of 
the  damage,  and  then  object  to  the  jurisdiction  of  the  Referee 
because  of  the  lapse  of  such  two  years  before  the  order  of  reference. 
On  the  contrary,  the  action  having  been  brought  within  the  two 
years,  sec.  99,  sub-sec.  (2),  applies.  The  plaintiff,  however, 
does  not  admit  that  he  is  bound  by  the  limitation  of  two  years. 
The  plaintiff  is  entitled  to  damages  against  the  defendants,  for 
the  reasons  given  by  the  learned  Referee:  Coghlan  v.  City  of 
Ottawa,  1  A.R.  54.  The  defendants  had  a  remedy  against  the 
upper  municipality:  10  Edw.  VII.  ch.  90,  sec.  3,  sub-sec.  3  (O.); 
Sutherland'! nnes  Co,  v.  Township  of  Romney  (1899),  26  A.R.  495; 
S,C,  (1900),  30  S.C.R.  495.  The  plaintiff  was  entitled  to  have  the 
free  and  full  flow  of  Cedar  creek,  or  such  a  substitute  as  would  give 
a  like  advantage  or  protection  to  .the  plaintiff's  land.  There  was 
no  reasonable  evidence  upon  which  it  could  be 
found      that      the      damage       in      question       would      have 
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arisen  from  the  act  of  the  Corporation  of  C!ol- 
chester  South,  if  the  defendants  had  left  the  creek  unobstructed 
by  the  bridge.  Moreover,  the  bridges  and  obstructions  were 
placed  by  the  defendants  in  Cedar  creek,  and  the  defendants 
filled  up  the  relief  outlet,  all  after  the  alleged  drainage  in  Colchester. 
See  In  re  Townships  of  Orford  and  Howard  (1891),  18  A.R.  496. 
The  damage  was  occasioned  by  reason  of  a  wrongful  permanent 
obstruction  made  by  the  defendants  in  Cedar  creek.  The  plain- 
tiff is  entitled  to  a  greater  sum  for  damages  for  the  permanent 
injury  to  his  farm  than  that  allowed  by  the  Referee. 
Rodd,  in  reply. 

February  22,  1912.  Moss,  C.J.O.:— This  is  really  quite  a 
simple  case,  and,  as  viewed  in  the  light  of  the  evidence  as  developed 
before  the  Drainage  Referee^  might  very  well  have  been  tried 
and  disposed  of  at  the  non-jury  sittings.  But  the  parties  appear 
to  have  formed  and  acted  upon  the  view  that  it  was  a  case  proper 
to  refer  to  the  Drainage  Referee,  by  whom  it  was  fully  tried;  and 
this  is  an  appeal  by  the  defendants  and  cross-appeal  by  the  plain- 
tiff from  his  judgment.  An  objection  was  made,  at  this  late  stage 
of  the  case,  to  the  authority  or  jurisdiction  of  the  Referee  to  deal 
with  the  case  under  the  order,  because,  it  was  said,  the  case  did 
not  fall  within  the  provisions  of  the  Municipal  Drainage  Act, 
for  two  reasons,  one  being  that  a  question  of  drainage  was  not 
involved;  the  other  being  that  the  cause  of  complaint  arose  more 
than  two  years  before  the  commencement  of  the  action. 

The  damages  in  respect  of  which  the  plaintiff  brought  his 
action  arose  from  flooding  his  land,  the  earliest  having  occurred 
on  the  30th  December,  1907,  and  the  others  in  the  years  1908  and 
1909.  The  action  was  commenced  on  the  28th  December,  1909. 
The  cause  of  the  flooding  was  the  erection  by  the  defendants  in 
1907  of  a  bridge  across  Cedar  creek,  which  had  the  effect  of  nar- 
rowing its  channel. 

From  the  nature  of  the  case  it  is  apparent  that  the  cause  of 
complaint  here  is  not  the  building  of  the  bridge  but  the  damage 
occasioned  by  the  subsequent  floods.  In  other  words,  the  cause 
of  action  is  the  damage,  and  the  plaintiff  could  not  have  instituted 
an  action  seeking  damage  until  he  had  suffered  some.  Probably 
he  could,  while  still  owning  the  land,  have  applied  for  and  obtained 
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an  injunction;  but  he  did  not  seek  this  remedy;  and  his  only  claim 
is  and  must  be  for  the  damage  fairly  and  reasonably  attributable 
to  the  floodings  which  took  place  before  he  commenced  thia  action. 
And  the  cause  of  complaint  in  respect  of  these 
damages  did  not  arise  until  within .  two  years  be- 
fore the  issue  of  the  writ:  Whitehouse  v.  FeUotoea,  10 
C.B.  N.S.  765.  That  being  so,  an  answer  to  both  grounds 
of  objection  to  the  Referee's  authority  is  supplied  by  the 
amendment  to  the  Municipal  Drainage  Act,  9  Ekiw.  VII.  ch.  78, 
sec.  2,  now  sec.  99  of  the  Municipal  Drainage  Act,  10  Edw.  VII. 
ch.  90,  which  empowers  the  Court  or  Judge  to  transfer  an  action, 
not  only  where  it  appears  that  the  relief  sought  therein  is  properly 
the  subject  of  proceedings  under  the  Act,  but  where  it  appears 
that  it  may  be  more  conveniently  tried  before  and  disposed  of 
by  the  Referee.  It  never  could  have  been  intended  that,  because 
the  reason  given  in  the  order  of  transference  afterwards  turned 
out  not  to  be  the  best  reason,  all  that  took  place  after  the  making 
of  the  order  should  be  set  aside  and  treated  as  nugatory. 

Upon  the  evidence  before  him,  the  Referee  concluded  that 
there  was  an  improper  interference  with  the  width  of  the  channel 
of  Cedar  creek,  the  result  being  that  in  times  of  freshet  there  was 
an  interruption  of  the  flow  of  the  stream,  which  had  the  effect  of 
flooding  the  plaintiff's  lands.  This  finding  is  in  accordance  with 
the  great  preponderance  of  the  testimony. 

The  question  is  thus  reduced  to  one  of  the  extent  to  which 
the  plaintiff  suffered  damages  for  which  he  ought  to  be  com- 
pensated in  this  action.  Having  parted  with  the  land,  he  has  now 
no  right  of  action  to  restrain  the  continuance  of  the  obstruction 
of  the  stream.  Nor  can  he  suffer  damage  by  reason  of  any 
subsequent  flooding. 

One  item  of  his  claim  is  for  depreciation  in  the  selling  value 
of  the  land  by  reason,  as  it  is  said,  of  the  fear  of  future  flooding, 
and  the  prejudice  against  the  continuance  of  such  a  state  of  affairs. 
The  plaintiff  did  not,  as  he  might  have  while  still  owner,  take 
steps  to  prevent  the  possibility  of  such  future  damage.  And, 
by  reason  of  the  absence  of  a  by-law,  the  case  is  not  one  in  which 
compensation  is  being  awarded  under  the  provisions  of  the 
Municipal  Act  as  for  lands  injuriously  affected  by  the  work  that 
has  been  done.    In  that  case  every  claim  for  compensation  would 
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be  settled  once  for  all.  Here  the  plaintiff  is  confined  to  such 
damages  as  properly  and  naturally  result  from  each  flooding; 
and  alleged  depreciation  in  the  selling  value  is  not  comprised 
therein.  This  follows  upon  the  principle  that  the  damage,  not 
the  erection  of  the  bridge,  is  the  cause  of  action. 

Lord  Macnaghten's  statement  in  West  Leigh  Colliery  Co,  v. 
Tunnicliffe  &  Hampaon  Limiiedy  [1908]  A.C.  27,  at  p.  29,  made  in 
a  subsidence  case,  seems  not  to  be  distinguishable  in  principle  from 
this  case.  After  first  expressing  the  opinion  that  the  damage  not 
the  withdrawal  of  support  was  the  cause  of  action,  he  said:  "If 
this  be  so,  it  seems  to  follow  that  depreciation  in  the  value  of  the 
surface  owner's  property  brought  about  by  the  apprehension  of 
future  damage  gives  no  cause  of  action  by  itself."  And  the 
Lord  Chancellor  said  (p.  34):  "To  say  that  the  surface  land 
would  sell  for  less  because  Of  the  apprehension  of  future  sub- 
sidence is  no  doubt  true.  To  say  that  the  depreciation  in  present 
value  caused  by  that  apprehension  ought  to  be  included  as  an 
element  of  compensation  is,  in  my  view,  unsound.  For  that  is 
asking  compensation,  not  for  physical  damage  which  has  in  fact 
arisen,  but  for  the  present  influence  on  the  market  of  a  fear  that 
more  such  damage  may  occur  in  future."  See  also  Rust  v.  Vic- 
ioria  Graving  Dock  Co.  (1886),  36  Ch.  D.  113. 

A  contrary  view  would  involve  the  possibility  of  a  purchaser 
who  acquired  the  property  at  a  reduced  price  afterwards  re- 
covering for  the  future  apprehended  damage  from  persons  who  had 
already  been  charged  for  it  by  an  allowance  against  them  for 
depreciation  in  selling  value.  The  sum  of  $2,000  allowed  by  the 
Referee  under  this  head  should  be  disallowed. 

With  regard  to  the  other  items  of  the  claim,  a  number  of 
which  appear  to  be  unsustainable  and  others  to  be  exaggerated, 
there  were  some  obvious  mistakes  and  omissions  in  the  summation 
of  items.  Allowing  for  these,  and  after  examination  of  the  par- 
ticulars, and  consideration  of  the  evidence,  it  appears  to  me  that 
a  fair  compensation  to  have  allowed  would  have  been  the  sum 
which  my  brother  Garrow  has  named. 

The  result  is,  that  the  judgment  should  be  varied  by  reducing 
the  sum  which  the  plaintiff  is  to  recover  from  the  defendants  to 
$1,320;  and  the  cross-appeal  should  be  dismissed. 

The  plaintiff  should  pay  the  costs  of  the  appeal  and  cross-appeal. 
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G  ARROW,  JA.: — ^Appeal  by  the  defendant  and  cross-appeal 
by  the  plaintiff  from  the  judgment  of  the  Drainage  Referee  in 
favour  of  the  plaintiff.  ^ 

The  proceedings  were  commenced  by  a  writ  of  summons 
issued  out  of  the  High  Court,  dated  the  28th  December,  1909; 
and  the  action  proceeded  to  trial  in  the  usual  way.  At  the  trial, 
the  action  was  referred  to  the  Drainage  Referee  for  trial,  under 
the  provisions  of  the  Municipal  Drainage  Act. 

The  complaint  of  the  plaintiff  is,  that  the  defendants  had  by 
their  acts  interfered  with  the  free  flow  of  the  waters  of  Cedar  creek 
by  closing  up  a  certain  outlet,  and  erecting  a  bridge  which  materiaUy 
narrowed  the  natural  channel,  thereby  causing  the  plaintiff's 
lands  to  be  flooded  to'  his  injury. 

The  cause  of  action  thus  disclosed  is  not,  I  think,  one  falling 
within  the  class  of  complaints  for  the  trial  of  which  special  pro- 
vision is  made  in  the  Municipal  Drainage  Act.  But  the  order  of 
reference  was  not  moved  against,  and,  moreover,  appears  to  have 
been  made  by  consent,  although  not  so  stated  on  its  face,  so  that 
the  decision  in  McClure  v.  Township  of  Brooke  (1902),  5  G.L.R* 
59  (C.A.),  does  not  apply.  And  it  should  also  be  noted  that, 
since  that  decision,  the  statutes  have  been  further  amended: 
9  Edw.  VII.  ch.  78,  sec.  2,  practically  restored  sec.  94  of  R.S.O. 
1897,  ch.  226,  which,  at  the  time  of  that  decision,  had  been  repealed 
by  1  Edw.  VII.  ch.  30,  sec.  5.  This  may  make  it  necessary,  should 
the  circumstances  again  arise,  to  reconsider  McClure  v.  Township 
of  Brooke  in  the  light  of  subsequent  statutory  changes. 

The  learned  Referee  found  the  issues  in  favour  of  the  plain- 
tiff, and  assessed  the  damages  at  $5,000,  for  which  the  plaintiff 
has  judgment,  which  damages,  the  plaintiff  by  his  cross-appeal 
contends,  should  be  increased. 

The  defendants,  besides  contending  that  the  reference  was 
improperly  made  to  the  Drainage  Referee,  say  that  the  bridge 
and  its  openings  are  sufficient  for  the  waters  which  by  nature 
would  flow  in  the  stream,  and  that  the  injury  of  which  the  plaintiff 
complains  is  really  caused  by  additional  waters  brought  into  it 
in  large  quantities  by  several  extensive  drainage  schemes,  having 
their  outlets  above  the  bridge,  and  that,  in  any  event,  the  damages 
allowed  are  excessive. 

The  defendants  also  contended  before  us  that  the  plaintiff's 
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claim  was  barred  by  the  special  limitation  clauses  of  the  Mun- 
icipal Drainage  Act.  There  was  no  plea  of  the  Statute  of  Lim- 
itations; and,  even  if  there  had  been,  it  would  have  been  of  no 
avail,  because  the  plaintiff's  claim  from  its  nature  does  not  fall 
within  the  special  provisions  of  that  Act. 

Coming  now  to  what  may  be  called  the  merits:  the  facts  seem 
to  be  very  fairly  and  also  with  considerable  fullness  stated  in  the 
judgment  of  the  learned  Referee.  He  arrived  at  the  conclusion, 
upon  the  evidence,  that  the  effect  of  the  new  bridge  built  in  the 
year  1907  was  materially  to  narrow  the  stream;  and  that  such 
narrowing  and  the  closing  up  at  the  same  time  of  the  opening 
at  the  westerly  end  of  the  former  bridge,  through  which  a  large 
portion  of  the  water  flowing  in  the  stream  had  for  years  escaped, 
had  caused  the  flooding  of  which  the  plaintiff  complains.  And 
the  evidence,  in  my  opinion,  amply  justifies  these  findings,  although 
it  is  quite  probable  that  the  extent  of  the  flooding,  which  it  is 
sought  to  attribute  wholly  to  the  defendants'  acts,  is  considerably 
exaggerated.  * 

No  by-law  for  the  erection  of  the  bridge  was  proved,  and  no 
expert  or  other  evidence  was  given  to  shew  any  necessity  for  so 
constructing  a  bridge  as  that  its  solid  approaches  should  narrow 
the  channel,  as  this  bridge  undoubtedly  does,  from  about  100  feet 
to  about  65  feet. 

The  new  bridge  was,  no  doubt,  required  for  the  purposes  of 
the  highway;  and,  if  it  had  been  so  constructed  as  to  leave  open 
the  full  width  of  the  natural  channel — less,  of  course,  any  neces- 
sary piers  placed  in  it  for  the  support  of  the  bridge,  including  even 
the  closing  up  of  the  westerly  opening — the  plaintiff  could  not, 
I  think,  have  successfully  complained.  What  he  does  complain 
of,  and  with  justice  under  the  circumstances,  is  the  combination 
of  the  two  things. 

Mr.  Rodd  contended  that  the  bridge,  as  it  is,  is  sufficient  for 
all  the  water  which  would  naturally  flow  in  the  stream,  and  that 
the  flooding  of  which  the  plaintiff  complains  was  really  due  to 
other  water  brought  into  it  by  a  series  of  artificial  ditches  and 
drains  ui)-stream  from  the  bridge,  which  use  the  stream  as  their 
outlet.  And  there  is  no  doubt,  upon  the  evidence,  that  the  water 
which,  in  a  state  of  nature,  would  naturally  flow  in  the  stream, 
has  been  substantially  increased  by  these  drainage  works.    The 
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whole  neighbouring  territory  is  very  low  and  flat.  A  large  part 
of  the  plaintiff's  lands  was  a  marsh,  in  part  below  lake  level, 
until  reclaimed  as  far  as  it  has  been  by  his  extensive  drainage 
works,  which  necessarily  included  an  embankment  to  keep  the 
water  out  and  a  pumping  arrangement  in  addition.  A  running 
stream  is,  up  to  its  carrying  capacity,  a  natural  outlet  for  drainage 
water,  and  there  is,  I  think,  no  reliable  evidence,  that,  if  the 
whole  natural  width  of  the  banks  had  been  maintained,  they 
could  not  have  contained  and  carried  even  those  additional  waters. 
But,  however  that  may  be,  it  seems  to  be  not  a  good  answer  to 
the  plaintiff's  complaint  to  say,  ''Our  narrowing  of  the  channel 
would  have  been  quite  harmless  but  for  such  additional  water." 
These  drainage  works  had  all,  or  nearly  all,  been  established 
before  the  last  bridge  was  built,  and  their  waters  were  then  being 
carried  in  the  stream  past  the  plaintiff's  lands  without  injury, 
escaping  in  part  under  the  old  bridge,  and  in  part  through  the 
westerly  opening  before  mentioned.  The  place  of  the  latter  as 
an  escape  is  by  no  means  supplied  by  the  opening  at  the  east  side 
of  the  new  bridge;  among  other  reasons,  because,  before  the  water 
reaches  it,  it  must  all  pass  through  the  bridge;  whereas  the  o];)ening 
at  the  west  end  permitted  water  to  escape  before  it  reached  the 
bridge.  In  the  absence  of  any  satisfactory  explanation,  it  seems 
to  me  to  have  been  a  great  mistake  to  close  that  opening,  even 
>  to  save  the  expense  of  maintaining  an  additional  bridge  over  it, 
which  was,  I  suppose,  the  real  reason  for  doing  so.  But,  as  I  have 
siEud,  in  effect,  the  defendants  might  have  been  blameless  if,  in, 
closing  it,  they  had  not  also  narrowed  the  channel. 

As  to  the  damages,  I  am  inclined  to  agree  with  Mr.  Rodd  that 
the  case  is  not  one  in  which  there  should  be  a  recovery  as  for  a 
permanent  injury.  The  erection  complained  of  is  upon  the  high- 
way, and  is  wholly  under  the  control  of  the  defendants,  and  may 
at  any  time  be  so  modified  or  changed  as  to  remove  all  just  cause 
of  complaint.  It  is  not,  under  the  circumstances,  the  erection  of 
the  bridge  which  alone  gives  a  cause  of  action  to  the  plaintiff, 
but  the  flooding.  And  the  flooding  is  not  continuous^  but  only 
occasional.  And  for  each  occasion  a  new  right  of  action  would 
accrue.  If  there  had  been  a  by-law  authorising  the  erection  of 
the  bridge,  the  plaintiff's  proper  remedy  would,  I  suppose,  have 
been  under  the  arbitration  clauses  of  the  Municipal  Act,  in  which 
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case  his  damages  would  have  been  ascertained  and  fixed  once 
for  all.  But,  there  being  no  by-law,  and  the  defendants  objecting, 
doubtless  for  good  reasons,  I  think  the  sum  (<2,(X)0)  allowed  by 
the  learned  Referee  under  this  head  cannot  stand.  See  Darley 
Main  CoUiery  Co.  v.  MitcheU  (1886),  11  App.  Cas.  127;  West  Leigh 
CoUiery  Co.  v.  Tunnidiffe  &  Hampaon  Limited,  [1908]  A.C.  27. 
ArOiur  v.  Grand  Trunk  R.W.  Co.  (1895),  22  A.R.  89,  in  which  a 
contrary  conclusion  was  reached  in  the  case  of  a  railway  company 
permanently  interfering  with  a  watercourse  by  the  construction 
of  their  line,  is,  I  think,  distinguishable.  See  also  McGMivray 
V.  Great  Western  R.W.  Co.  (1865),  26  U.C.R,  69. 

The  other  items  of  damages  all  appear  to  me  more  or  less 
excessive.  The  learned  Referee  made  a  considerable  reduction, 
but,  in  my  opinion,  by  no  means  enough,  especially  in  the  case  of 
two  items  which  I  will  presently  deal  with.  He  assumed  to  reduce 
a  total  of  14,690  by  $1,690.  But  the  correct  total  is  only  14,184.90. 
Included  in  this  is  an  item  in  the  particulars  of  $2,200,  which 
the  plaintiff  himself  says  was  only  intended  to  be  $1,700.  So 
that,  making  the  correction,  the  total  of  these  items  would  stand 
at  $3,684.90.  And  deducting  the  $1,690  taken  off  by  the  learned 
Referee,  the  result  would  be  $1,994.90.  But  the  $2,200  item 
for  loss  of  17  acres  of  tobacco  land  in  1909,  and  the  one  next  of 
loss  of  15  acres  in  the  previous  year,  which  is  put  at  $692,  both 
of  which  are  clearly  for  estimated  future  profits  upon  crops 
which  were  never  even  sown,  are  quite  too  remote,  and  cannot 
be  allowed.  Unfortunately,  the  learned  Referee  has  not,  in  his 
judgment,  discussed  this  question,  although  the  foundation  for 
what,  in  my  opinion,  is  the  proper  measure  of  such  damages  is 
given  in  the  evidence,  namely,  the  annual  value  of  the  land. 
This  is  placed  by  the  plaintiff  himself  at  the  highest  at  $10  per 
acre,  for  what  is  called  'tobacco  land,"  and  for  ordinary  land 
$3  to  $3.50  per  acre.  The  total  loss  on  those  two  items  at  $10  per 
acre  would  be  only  $320,  instead  of  the  enormous  sums 
which  the  plaintiff  claims;  and  at  that  sum,  I  think,  they  may, 
with  justice  to  the  plaintiff,  stand. 

The  other  items  in  the  particulars  not  before  dealt  with 
amount  in  all  to  $1,291.90.  I  do  not  propose  to  deal  with  each 
of  them  in  detail.  I  do  not,  of  course,  know  how  much  of  the 
total  deduction  of  $1,690  which  the  learned  Referee  made  he 
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intended  to  ascribe  to  the  two  items  with  which  I  have  jast  dealt. 
But,  from  what  is  said  in  the  judgment,  it  may,  I  think,  be  assumed 
that  he  did  not  intend  the  reduction  to  be  wholly  confined  to  them. 
With  this  idea,  I  think  a  proper  and  indeed  a  liberal  sum  to  allow 
in  respect  of  all  the  remaining  items  which  make  up  the  $1,291.90 
would  be  $1,000,  or  in  all,  with  the  $320  for  the  tobacco  lands, 
$1,320,  to  which  sum  the  judgment  should,  in  my  opinion,  be 
reduced. 

And,  in  view  of  the  very  substantial  relief  so  afiForded  to  the 
defendants,  to  obtain  which  an  appeal  was  necessary,  I  think 
the  plaintiff  should  pay  the  costs  of  the  appeal;  and  that  the 
cross-appeal  should  be  dismissed  with  costs. 

Maclaren,  J.A.,  concurred. 

Magee,  J.A.: — It  is  manifest  that  the  matters  involved  are 
not  such  as  under  the  Municipal  Drainage  Act  (9  Edw.  VII. 
ch.  78,  sec.  1)  or  10  Edw.  VII.  ch.  90,  sec.  98,  should  have  been 
brought  in  the  first  place  before  the  Referee  appointed  under 
that  Act.  No  petition,  report,  resolution,  or  by-law  relative  to 
drainage  is  attacked,  nor  is  there  any  claim  or  dispute  in  respect 
of  anything  done  or  required  to  be  done  under  that  Act  or  conse- 
quent thereon  or  by  reason  of  negligence  in  any  such  regard, 
nor  was  any  mandamus  or  injunction  asked  in  respect  of  any  such 
matter. 

The  defendants,  however,  set  up  that,  because,  as  they  alleged, 
the  damage,  if  any,  had  in  part  resulted  from  the  drainage  works 
of  other  municipalities,  the  High  Court  of  Justice  had  no  juris- 
diction to  try  the  issues.  The  plaintiff  seems  to  have  acquiesced 
in  the  propriety  of  transferring  the  case  to  the  Drainage  Referee; 
and,  on  his  application,  an  order  was  made,  evidently  by  consent, 
as  is  stated  and  appears  from  the  correspondence.  That 
order,  dated  the  18th  May,  1910,  recites  that  it  appears  that  this 
action  involves  the  question  of  drainage,  and  it  directs  that  the 
matters  in  dispute  between  the  parties  be  transferred  for  trial 
by  the  Referee  appointed  under  the  Municipal  Drainage  Act, 
to  be  tried  pursuant  to  the  provisions  of  that  Act,  and  all  proceed- 
ings might  be  had  and  taken  as  if  the  action  had  originally  been 
brought  under  and  by  virtue  of  the  said  Act,  and  that  all  costs, 
including  the  extra  costs,  if  any,  occasioned  by  not  bringing  the 
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action  originally  under  the  provisions  of  that  Act,  should  be  in 
the  discretion  of  the  Referee. 

Although  not  property  a  claim  which  should  have  been  brought 
before  the  Drainage  Referee,  there  is  also  power  under  sec.  99  of 
the  Municipal  Drainage  Act,  10  Edw.  VII.  ch.  90  (formerly  sec. 
93A,  as  enacted  in  9  Edw.  VII.  ch.  78,  sec.  2)  to  transfer  an  action 
to  the  Referee  if  the  Court  or  Judge  is  of  opinion  that  the  same  may 
be  more  conveniently  tried  before  and  disposed  of  by  the  Referee* 
That  section  provides  that  the  Referee  shall  thereafter  give 
directions  for  the  continuance  of  the  action  before  him,  which 
shall  be  as  far  as  practicable  in  conformity  with  the  provisions  of 
that  Act;  and,  subject  to  the  order,  all  costs  shall  be  in  his  dis- 
<;retion.  There  is  nothing  to  shew  that  this  power  of  transference 
for  more  convenient  trial  was  not  intended  to  be  exercised.  The 
order  must  now  be  taken  to  have  been  properly  made. 

If  the  defendants  had  merely  maintained  the  bridge  and  em-' 
bankments,  which  were  contributed  to  if  not  constructed  by  them 
in  1892,  or  had  merely  replaced  the  bridge  with  another  having 
as  wide  an  opening  for  the  water,  I  do  not  think  the  evidence 
would  have  established  that  any  injury  would  have  been  caused 
to  the  plaintiff 's  land  by  obstruction  therefrom  to  the  flow  of  waters 
naturally  passing  down  Cedar  creek  or  coming  from  lands 
naturally  or  actually  draining  into  it  at  the  time  that  bridge  was 
built. 

If  there  would  have  been  any  flooding  over  his  dyke,  it  would 
have  been  owing  to  what  the  witnesses  call  an  immense  body  of 
water  poured  into  the  creek  by  artificial  drains  constructed  after 
1892  from  lands  some  of  which  at  least  did  not  naturally  belong 
to  its  watershed  and  were  not  riparian  to  it. 

Whether  that  artificial  increase  of  the  waters  was  rightful  or 
wrongful,  the  township  corporation,  knowing  of  it  when  building 
the  new  bridge  in  1907,  chose  to  narrow  the  passage  still  further; 
and,  whereas  the  old  bridge  had  an  opening  of  70  feet,  less  the 
width  of  four  or  five  piles,  that  of  the  new  one  was  only  62  to  66 
feet.  Thus,  except  possibly  as  to  ice  and  logs,  they  aggravated 
the  condition  of  probable  danger  to  the  plaintiff,  and  made  them- 
selves parties  to  the  injury  which  subsequently  resulted  to  him 
from  the  combination,  and  rendered  themselves  liable  to  him 
therefor. 
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The  plaintiff  had  no  right  to  have  the  passage  across  the  inter- 
vening  strip  of  land  to  the  lalce,  which  the  creek  had  in  1897 
forced  for  itself  below  his  land  and  above  the  bridge,  kept  open 
by  the  owner  of  that  strip  of  land  or  by  the  defendants.  And 
although,  when  the  defendants  closed  that  passage  in  1907,  the 
natural  bed  of  the  stream  had  to  some  extent  filled  up  with  silt, 
owing  probably,  in  part  at  least,  to  the  current  being  diminished 
by  that  forced  passage,  and  was  in  consequence  less  able  to  carry 
off  the  water,  yet  the  other  cut  to  the  lake,  which  was  opened  in 
1908,  immediately  below  the  bridge,  seems  to  have  fully  made 
up  for  that,  and  afforded  sufficiently  free  course  for  the  water  when 
once  it  had  passed  the  bridge.  But  the  real  trouble  was  at  the 
bridge  itself,  and  for  that  the  defendants  had  made  themselves 
liable. 

I  agree  that  the  plaintiff  was  not  entitled  to  damages 
as  for  permanent  injury  to  or  supposed  reduction 
in  value  of  his  lands  from  possible  future  recurrence  of 
floods  or  the  danger  of  them  from  this  preventable 
cause.  Indeed,  the  danger  of  flood  from  Lake 
Erie  itself  during  its  periods  of  high  water  would  sufficiently 
account  for  any  reduced  value.  I  also  agree  that  the  other  damage 
assessed  should  be  reduced  as  indicated  by  my  brother  Garrow^ 
and  that  the  judgment  should  be  varied  accordingly. 

Judgment  below  varied. 
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SUPREME  COURT  OP  JUDICATURE  FOR  ONTARIO. 

RuiiEs  Passed  23bd  December,  1911. 

1322.  (1)  When  an  application  is  made  to  a  Judge  in  Cham- 
bers under  section  110  of  the  Ontario  Judicature  Act,  and  it 
appears  to  him  that  the  action  is  one  which  ought  to  be  tried 
without  a  jury,  he  shall  direct  that  the  issues  shall  be  tried  and 
the  damages  assessed  without  a  jury,  and  in  case  the  action  ha3 
been  entered  for  trial  shall  direct  the  action  to  be  transferred 
to  the  non-jury  list. 

(2)  The  refusal  of  such  an  order  by  the  Judge  in  Chambers 
shall  not  interfere  with  the  right  of  the  Judge  presiding  at  the 
trial  to  try  the  action  without  a  jury.  Nor  shall  an  order  made 
in  Chambers  striking  out  a  jury  notice  interfere  with  the  right 
of  the  Judge  presiding  at  the  trial  to  direct  a  trial  by  jury. 

(3)  The  Judge  presiding  at  a  jury  sittings,  or  a  jury  and 
non-jury  sittings,  in  Toronto,  may  in  his  discretion  strike  out 
the  jury  notice  and  transfer  the  action  for  trial  to  a  non-jury 
sittings,  and  this  power  may  be  exercised  notwithstanding  that 
the  case  is  not  on  the  peremptory  list  for  trial  before  the  said 
Judge. 

1323.  Rule  56  is  hereby  further  amended  by  adding  thereto 
the  following  sub-section : — 

(6)  From  and  after  the  31st  of  March,  1912,  the  interest  on 
the  accounts  mentioned  in  sub-section  4  shall  be  increased  to 
4^  per  cent,  per  annum,  and  shall  be  payable  at  the  said  rate, 
so  long  as  the  state  of  the  funds  in  the  hands  of  the  Court  justi- 
fies the  continuance  thereof. 

1324.  (1)  When  money  is  in  Court  to  the  credit  of  an  infant 
or  lunatic,  it  may  be  paid  out  upon  the  fiat  of  a  Judge  in  Cham- 
bers without  formal  order.  Such  fiat  shall  be  prepared  by  the 
Official  Guardian,  and  shall  be  entered  at  length  in  the  order 
book  of  the  Clerk  in  Chambers,  and  shall  be  deposited  with  the 
Accountant. 

46 — XXV.  0.L.R, 
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No  law  stamp  shall  be  required  upon  such  fiat.  The  Judge 
may  in  his  discretion  fix  and  direct  payment  of  the  costs  of  the 
application  to  the  solicitor,  and  dispense  with  the  afl&davit  re- 
quired by  Bule  1314. 

The  fiat  may  be  signed  either  by  the  Judge  or  the  Clerk  in 
Chambers. 

(2)  When  an  order  has  been  made  for  payment  of  mainten- 
ance out  of  money  in  Court  to  which  an  infant  is  entitled,  the 
cheque  shall,  upon  application  to  the  Official  Guardian,  be  ob- 
tained and  forwarded  by  him  without  expense  to  the  applicant. 
A  notice  to  that  effect  shall  be  stamped  upon  all  cheques  issued 
for  maintenance. 

(3)  No  law  stamp  shall  be  required  upon  any  such  cheque. 

1325.  (a)  Where  land  has  been  sold  under  the  provisions  of 
the  Devolution  of  Estates  Act,  and  money  has  been  paid  into 
Court  to  the  credit  of  non-concurring  heirs  and  devisees,  the 
same  shall  be  paid  out  to  them  upon  application  to  the  Account- 
ant without  order. 

(6)  When  money  has  been  paid  into  Court  under  the  said 
Act  to  the  credit  of  an  absentee,  it  shall  be  paid  out  to  him  upon 
the  fiat  of  a  Judge,  to  be  obtained  upon  proof  of  identity,  after 
notice  to  the  Official  Guardian. 

Rule  Passed  4th  May,  1912. 
1328.  Rule  416  is  hereby  repealed 
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Cases  reported  in  the  Ontario  Law  Reports  and  Ontario 
Weekly  Notes  decided  on  appeal  to  the  Judicial  Committee  of 
the  Privy  Council  and  the  Supreme  Court  of  Canada,  reported 
since  the  publication  of  volume  24  Ontario  Law  Beports : — 

Clark  v.  Baillie,  19  O.L.B.  545,  20  O.L.R.  611,  affirmed  by 
the  Supreme  Court  of  Canada :  Clarke  v.  Bailue,  45  S.C.R.  50. 

GRiFPrrH  V.  Grand  Trunk  R.W.  Co.,  2  O.W.N.  1059,  affirmed 
by  the  Supreme  Court  of  Canada:  Grand  Trunk  R.W.  Co.  v. 
Grippith,  45  S.C.R.  380. 

LbSueur  v.  Morang  &  Co.  Limited,  20  O.L.R.  594,  affirmed 
by  the  Supreme  Court  of  Canada :  Morang  &  Co.  v.  LeSueur, 
45  S.C.R.  95. 

IVLiCKENziE  V.  Monarch  Lipe  Assurance  Co.,  23  O.L.R. 
342,  reversed  by  the  Supreme  Court  of  Canada:  Mackenzie  v. 
Monarch  Lipe  Assurance  Co.,  45  S.C.R.  232. 

Ray  v.  Willson,  24  O.L.R.  122,  affirmed  by  the  Supreme 
Court  of  Canada:  Ray  v.  Willson,  45  S.C.R.  401. 

Ross  v.  Chandler,  19  O.L.R.  584,  affirmed  by  the  Supreme 
Court  of  Canada:  Ross  v.  Chandler,  45  S.C.R.  127. 

Whicher  v.  National  Trust  Co.,  22  O.L.R.  460,  reversed 
by  the  Judicial  Committee,  and  S.C,  19  O.L.R.  605,  restored: 
National  Trust  Co.  v.  Whicher,  [1912]  A.C.  377. 
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ABANDONMENT. 

See  Mines  and  Minerals,  2. 


ACCroENT  mSXIRANCE. 

See  Insurance,  1. 


ADMISSION. 

See  Copyright. 


AGENT. 

See  Principal  and  Agent. 


ANNXnTY. 

See  Will,  2. 


APARTMENT  HOUSE. 

See  Vendor  and  Purchaser,  3. 


APPEAL. 

Privy  Council — Security  —  Stay 
of  Execution  —  Practice  —  Privy 
Council  Appeals  Act,  sees.  S,  4t  ^^ 
—Con.  Rule  832  (d).]— Upon  the 
X)erfecting  of  the  security  required 
by  see.  3  of  the  Privy  Council 
Appeals  Act,  10  Edw.  VII.  ch.  24 
(0.),  upon  an  apx)eal  to  the  Privy 
Council,  execution  in  the  original 
cause  is  (unless  otherwise  ordered) 
stayed,  by  force  of  sec.  4 — ^no 
rules  having  been  made  by  the 
Judges  of  the  Supreme  Court  of 
Judicature  for  Ontario,  as  con- 
templated by  sec.  5.  The  excep- 
tion in  Con.  Rule  832  (d),  in  re- 
gard to  judgments  directing  the 
payment  of  money,  is  not  applic- 
able, having  regard  to  the  change 
made  by  sec.  4. — History  of  the 
statutory  provisions  and  Rules 
relating  to  appeals  to  the  Privy 
Council. — Order  of  Clute,  J.,  re- 
versed.   Stavert  v.  CampbeU,  515. 

See  Contract,  1 — Costs,  1 — 
Damages,  2,  3 — Principal  and 
Agent. 


ARBITRATION  AND  AWARD. 

Valuation  of  Assets  of  Business 
— Appointment  of  Third  Arbitra- 
tor —  Alleged  Impropriety  —  Pro- 
ceeding  vyith  Arbitraiion  notwith- 
standing —  Award  Drafted  by 
Solicitor  for  one  Party — Amount 
Left  Blank — Allowance  for  Good- 
will— Motion  to  Set  aside  Award — 
Contradictory  Affidavits  —  Setting 
aside  or  Revoking  Submission  — 
R.S.O.  1897,  ch.  62,  sees.  3,  45— 
Action  to  Enforce  Award  —  Mo- 
tion to  be  Made  in  Action — Exten- 
sion of  Time  for  Moving — Per- 
jury.]— Upon  an  application  by 
Z.  to  set  aside  an  award  of  arbi- 
trators (two  out  of  a  board  of 
three)  fixing  a  sum  to  be  paid  by 
Z.  "for  all  the  interests  of  H. 
arising  in  any  manner  whatso- 
ever in  connection  with  the 
assets"  of  an  hotel,  of  which  H. 
had  been  lessee,  an  order  was 
made  by  a  Judge  setting  aside 
the  award;  and  H.  appealed: — 
Held,  upon  the  evidence,  that 
there  was  no  impropriety  in  the 
appointment  of  the  third  arbi- 
trator; and,  if  there  was,  Z.,  the 
party  complaining,  was  not  free 
from  blame;  and,  at  any  rate,  it 
was  too  late  to  object,  after  the 
parties,  knowing  the  circum- 
stances connected  with  the  ap- 
pointment, had  proceeded  with 
the  arbitration  and  taken  their 
chance  of  a  favourable  award. — 
2.  That  the  preparation  by  the 
solicitor  for  H.  of  a  form  of 
award,  with  the  amount  left 
blank,  and  its  use  by  the  arbi- 
trators in  making  their  award, 
was  not  misconduct  which  would 
justify  the  setting  aside  of  the 
award;  the  only  possible  award 
was  one  in  favour  of  H.  for  some 
amount. — Review  of  the  authori- 
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ties.  —  3.  That  the  question 
whether  the  arbitrators  had  al- 
lowed anything  for  goodwill 
should  not  be  tned  on  affidavits; 
and  the  award  should  not  be  set 
aside  on  the  ground  that  they 
had  done  so,  when  only  one  arbi- 
trator swore  to  that  eflfect,  and 
was  contradicted  by  the  others. 
— 4.  That,  on  the  motion  to  set 
aside  the  award,  the  Court  could 
not  set  aside  the  submission,  even 
if  obtained  by  fraud  or  mistake. 
It  was  doubtful  whether  Z.  would 
be  allowed  to  revoke  his  sub- 
mission under  R.S.O.  1897,  ch. 
62,  sec.  3,  after  award  made,  even 
if  he  established  fraud  or  mis- 
take; but  it  could  not,  in  any 
event,  be  done  simply  upon 
affidavits  which  were  squarely 
contradicted.  —  5.  That  the 
award  should  be  allowed  to  stand, 
and  H.  left  to  his  action  to  en- 
force it;  and  Z.  should  be  al- 
lowed, in  that  action,  to  move  to 
set  the  award  aside,  the  time  for 
doing  so  being  enlarged,  under 
R.S.O.  1897,  ch.  62,  sec.  45.— 
6.  That,  if  H.  imdertook  either 
to  abandon  the  award  or,  within 
six  weeks,  to  bring  an  action  to 
enforce  it,  and  not  to  object  in 
the  action  to  the  regularity  of  a 
motion  by  Z.  to  set  it  aside,  the 
appeal  should  be  allowed;  but, 
if  H.  refused  to  give  the  under- 
taking, the  appeal  should  be  dis- 
missed.— Remarks  by  Riddell, 
J.,  on  the  contradictory  state- 
ments in  the  affidavits,  shewing 
that  there  was  perjury  by  one  set 
of  deponents  or  the  other.  Re 
Zuber  and  HoUingeTj  252. 

See  Surrogate  Courts. 


ASSESSMENT  OF  DAMAGES. 

See  Damages. 


ATTORNEY-GENERAL. 

See  Sheriff. 


AUCTIONEER. 

See  Parties. 


BAILMENT. 

See  Railway,  2. 


BALLOTS. 

See  Municipal  Corporations, 

7,8. 


BANES  AND  BANKING. 

See  Bills  of  Exchange  — 
Gift. 


BASTARD. 

See  Infant. 

BILLS  OF  EXCHANGE. 

Conversion — Incorporated  Club 
— Cheques  Payable  to  Order  of 
Club — Authority  of  Secretary  to 
Indorse  —  Cheques  Cashed  by 
Banks  and  Proceeds  Misapplied 
by  Secretary — Cheques  Deposited 
to  Credit  of  Secretary  in  Private 
Account  vnih  Trust  Company  — 
Non-liability  of  Banks  —  LiabUiiy 
of  Trust  Company  —  Negligence — 
Restitution  Cheques  —  Reduction 
of  lAabUity,] — ^The  secretary  of 
an  incorporated  club  (the  plain- 
tiff) received  from  members  of 
the  club,  in  payment  of  their 
dues,  certain  cheques,  payable  to 
the  order  of  the  club,  indorsed 
them  in  the  club's  name,  signing 
his  own  name  as  secretary,  and, 
instead  of  depositing  them  at  the 
club's  bank  to  the  club's  credit, 
procured  cash  for  them  from  two 
banks  (defendants),  and  dis- 
honestly retained  it.  By  the 
rules  of  the  club,  the  secretary 
was  to  receive  all  club  moneys 
and  pay  all  accounts;  and  the 
entrance  fees,  subscriptions,  and 
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dues  were  to  be  paid  to  him: — 
Heldf  upon  the  evidence,  that  the 
secretary  had  general  authority 
from  the  club  to  indorse  cheques 
in  its  name,  and  that  these  de- 
fendants were  not  liable  to  the 
club  for  the  conversion  of  the 
cheques;  Maclaren,  J. A.,  dis- 
senting.— ^Judgment  of  Boyd,  C, 
aflSrmal. — ^The  secretary  simi- 
larly indorsed  other  cheques  of 
members  and  deposited  them  to 
his  own  credit  with  the  third  de- 
fendant, a  trust  company,  his 
banker,  and  drew  out  the 
amounts  deposited  and  dis- 
honestly retained  them,  but  re- 
stored to  the  club  a  portion,  by 
drawing  five  cheques  upon  the 
trust  company  and  depositing 
them  to  the  club's  credit  at  its 
own  banker's : — Held  (Mebedith, 
J.A.,  dissenting),  that  the  trust 
company  was,  in  the  circum- 
stances, negligent  in  receiving 
these  cheques,  plainly  the  prop- 
erty of  the  club,  and  in  placing  the 
proceeds,  either  before  or  after 
collection,  to  the  credit  of  the 
secretary  in  his  own  personid 
account;  and  the  trust  company 
was,  therefore,  a  party  or  privy 
to  the  secretary's  breach  of  trust, 
and  accountable  to  the  club  in 
respect  of  the  amount  of  the 
cheques  so  received,  less,  how- 
ever, the  amount  restored  by 
means  of  the  five  cheques.  — 
Judgment  of  Boyd,  C,  reversed. 
Toronto  Club  v.  Dominion  Bank, 
Toronto  Club  v.  Imperial  Bank  of 
Canada,  Toronto  Club  v.  Imperial 
Trusts  Co.  of  Canada,  330. 

BOARD  OF^AUpiT. 

See  Sheriff. 


BOARD  OF  RAILWAY 
COMMISSIONERS. 

See  Railway,  1. 


BOUNDARIES. 

See  Deed,  1. 


BRIDGE. 

See  Municipal  Corporations, 
3,5. 


BUILDING  CONTRACT. 

See  Mechanics'  Liens. 


BUILDING  RESTRICTIONS. 

See  Vendor  and  Purchaser, 


BY-LAWS. 

See   Costs,    1  —  Municipal 
Corporations — Schools. 


CARRIERS. 

See  Railway,  1. 


CASES. 

Barnardo  v.  McHugh,  [1891] 
A.C.  388,  followed.]  —  Sec  In- 
fant. 

Bateman  v.  County  of  Middle- 
sex (1911),  24  O.L.R.  84,  af- 
firmed.]— See  Damages,  2. 

Beai  V.  Michigan  Central  R.R. 
Co,  (1909),  19  O.L.R.  502,  dis- 
tinguished.] —  See  Surrogate 
Courts. 

Bennett  v.  Havelock  Electric 
Light  Co.  (1910),  21  O.L.R.  120, 
reversed.] — See  Company,  2.. 

Bigelow  v.  Powers  (1910),  20 
O.L.R.  559,  affirmed;  but  new 
trial  ordered.]  —  See  Partner- 
ship. 

Bowes  V.  City  of  Toronto  (1858), 
11  Moo.  P.C.  463,  discussed.]— 
See  Municipal  Corporations,  9. 

BoydeU  v.  Drummond  (1809), 
11  East  142,  not  followed.]— Sec 
Vendor  and  Purchaser,  1. 
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Cellular  Clothing  Co.  v.  Mdxton 
&  Murray,  [1899]  A.C.  326, 
specially  referred  to.] — See  Trade 
Mark. 

Chandler  &  Massey  Limited  v. 
7mA  (1911),  24  O.L.R.  513, 
affirmed.] — ^Sec  Company,  1. 

Christopherson  v.  Naylor  (1816), 
1  Mer.  320,  followed.]— S^e  Will, 
2. 

Clergue  v.  Preston  (1904),  8 
O.L.R.  94,  distinguished.] — See 
Vendor  and  Purchaser,  1. 

Clay  V.  Rufford  (1849),  8  Hane 
281,  followed.] — See  Municipal 
Corporations,  1. 

Clydebank  Engineering  and 
Shipbuilding  Co.  v.  Don  Josi 
Ramos  Yzquierdo  y  Castaneda^ 
[1905]  A.C.  6.,  specially  referred 
to.] — See  Mechanics'  Liens. 

Coghlan  v.  Cumberland,  [1898] 
1  Ch.  704,  followed.]— See  Sur- 
rogate Courts. 

De  Nicols,  In  re,  De  Nicols  v. 
Curlier,  [1900]  2  Ch.  410,  fol- 
lowed.]— ^See  Contract,  1. 

Dove  V.  Dove  (1868),  18  C.P. 
424,  followed.]  —  iSee  Munici- 
pal Corporations,  1. 

Ellis  and  Town  of  Renfrew,  Re 
(1911),  23  O.L.R.  427,  435,  dio 
turn  in,  not  followed.] — See  Muni- 
cipal Corporations,  8. 

Erie  County  Naiural  Gas  and 
Fuel  Co.  V.  Carroll,  [1911]  A.C. 
105,  distinguished.] — See  Dam- 
ages, 1. 

Farquharson  v.  Barnard  Argue 
Roth  Stearns  Oil  and  Gas  Co. 
(1910),  22  O.L.R.  319,  affirmed.] 
— See  Deed,  2. 

Farrell  v.  Gallagher  (1911),  23 
O.L.R.  130,  approved  and  fol- 
lowed.]— ^See  Mechanics'  Liens. 


Ford  V.  Canadian  Express  Co. 
(1910-11),  21  O.L.R.  585,  24 
O.L.R.  462,  explained.]  —  See 
Malicious  Prosecution. 

Foster  v.  Emerson  (1854),  5  Gr. 
135,  followed.] — ^See  Limitation 
OF  Actions. 

Frewen  v.  Frewen  (1875),  L.R. 
10  Ch.  610,  applied  and  followed.] 
—See  Will,  3. 

Gagne  v.  Rainy  River  Lumber 
Co.  (1910),  20  O.L.R.  433,  re- 
ferred to.] — ^See  Parties. 

Giles  and  Town  of  Almonte,  Re 
(1910),  21  O.L.R.  362,  distin- 
guished.]— See  Municipal  Cor- 
porations, 7. 

Gude  V.  Worthington  (1849),  3 
DeG.  &  Sm.  389,  considered  and 
distinguished.] — ^See  Will,  6. 

Haldimand  Dominion  Election 
Case  (1888),  1  Ont.  Elec.  Cas. 
529,  specially  referred  to.] — See 
Municipal  Corporations,  8. 

Halladay  v.  City  of  Ottawa 
(1907),  14  O.L.R.  458,  distin- 
guished.] — See  Municipal  Cor- 
porations, 6. 

Henderson  v.  Henderson  (1896), 
23  A.R.  577,  followed.]—  See 
Limitations  of  Actions. 

Herrick  v.  Sizby  (1867),  L.R. 
1  P.C.  436,  followed.]— iSee  Deed, 

Hichens  v.  Congreve  (1828),  4 
Russ.  562,  followed.]— See  iVIuNi- 
ciPAL  Corporations,  1. 

Hoeffler  v.  Irwin  (1904),  8 
O.L.R.  740,  followed.]  —  See 
Contract,  2. 

HoUinrake  v.  TrusweU,  [1894] 
3  Ch.  420,  427,  followed.]— iSee 
Copyright. 

Hooper,  Re  (1861),  29  Beav. 
!  656,  followed.]— See  Will,  3. 
I     Hunter,  Re  (1911),  24  O.L.R. 
,  5,  reversed.] — ^See  Will,  4. 


Digitized  by  VjOOQIC 


XXV.] 


INDEX. 


673 


Jones  V.  Toronto  and  York 
Radial  R,W.  Co.  (1911),  23 
O.L.R.  331,  reversed.]  —  See 
Street  Railways,  1. 

Kaiserhof  Hotel  Co.  v.  Zuber 
(1911),  23  O.L.R.  481,  affirmed.] 
— See  Mortgage. 
.  Xe^er  V.  X6#er  (1877),  27  C.P. 
257,  distinguished.] — See  Limita- 
tion OF  Actions. 

Kennedy  v.  City  of  Toronto 
(1886),  12  O.R.  211,  specially  re- 
ferred to.] — See  Municipal  Cor- 
porations, 9. 

Lawlor  v.  Lawlor  (1882),  10 
S.C.R.  194,  followed.]— iSec  Limi- 
tation OF  Actions. 

Leslie  v.  Pere  Marquette  R.W. 
Co.  (1911),  24  O.L.R.  206,  af- 
firmed.]— See  Railway,  3. 

Lincoln  Election  Petition,  Re 
(1878),  4  A.R.  206,  specially  re- 
ferred to.] — See  Municipal  Cor- 
porations, 8. 

Longdon  v.  Bihky  (1910),  22 
O.L.R.  4,  explained.] — See  Ma- 
licious Prosecution. 

Ludbrook  v.  Ludbrook,  [1901]  2 
K.B.  96,  followed.]— iSce  Limita- 
tion OF  Actions. 

McAllister,  Re  (1911),  24 
O.L.R.  1,  affirmed.]— /Sec  Will,  1. 

McClure  v.  Township  of  Brooke 
(1902),  5  O.L.R.  59,  distin- 
guished.]— See  Municipal  Cor- 
porations, 3. 

McGrath,Inre,[1893]  1  Ch.l43, 
followed.] — See  Infant. 

McKilUyp,  Township  of,  v. 
Township  of  Logan  (1899),  29 
S.C.R.  702,  discussed.]  —  See 
Municipal  Corporations,  2. 

McLellan  v.  McLeUan  (1911), 
23  O.L.R.  654,  affirmed.]— See 
Gift. 

Mawman  v.  Tegg  (1826),  2 
Russ.  385,  390,  391,  specially  re- 
ferred to.] — See  Copyright. 

Orangetdlle  Local  Option  By- 
law, Re  (1910),  20  O.L.R.  476, 


specially  referred  to.] — See  Muni- 
cipal Corporations,  8. 

Phillips  V.  City  of  Belleville 
(1905),  9  O.L.R.  732,  discussed.] 
— See  Municipal  Corporations, 
9. 

Phillips  V.  City  of  Belleville 
(1906),  11  O.L.R.  256,  259,  fol- 
lowed.]— See  Municipal  Cor- 
porations, 9. 

PolhiU  V.  Walter  (1832),  3  B.  & 
Ad.  114,  distinguished.]  —  See 
Contract,  2. 

Regina  v.  Barnardo,  [1891]  1 
Q.B.  194,  followed.]— See  In- 
fant. 

Regina  v.  Gyngall,  [1893]  2 
Q.B.  232,  followed.]— See  Infant. 

Regina  v.  Greene  (1843),  4  Q.B. 
646,  12  L.J.N.S.Q.B.  239, 
specially  referred  to.] — See  Costs 
1. 

Regina  v.  Riley  (1898),  Q.R.  7 
Q.B.  198,  200,  approved  and  fol- 
lowed.]— See  Criminal  Law,  3. 

Rex  V.  Sheehan  (1908),  14  Can. 
Crim.  Cas.  119,  120,  not  fol- 
lowed.]— ^See  Criminal  Law,  3. 

Rex  ex  rel.  Ivison  v.  Irwin 
(1902),  4  O.L.R.  192,  specially 
referred  to.]  —  See  Municipal 
Corporations,  8. 

Rogers  v.  Hosegood,  [1900]  2 
Ch.  388,  specially  considered  and 
ejcplained.]  —  See  Vendor  and 
Purchaser,  3. 

Saltfleet,  In  re  Local  Option  By- 
law of  the  Township  of  (1908),  16 
O.L.R.  293,  followed.]  —  See 
Municipal  Corporations,  8. 

ScoU  V.  Shepherd  (1773),  2 
W.B1.  892,  1  Sm.  L.C.,  11th  ed., 
p.  454,  applied.] — See  Intoxi- 
cating Liquors. 

Skull  V.  Glenister  (1864),  16 
C.B.N.S.  81,  followed.]  —  See 
Deed  1 

Thornhill  v.  ThornhiU  (1819), 
4  Madd.  377,  followed.]— See 
Will,  2. 
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Toronto  and  Niagara  Power  Co. 
V.  Town  of  North  Toronto  (1911), 
24  O.L.R.  537,  reversed.]  —  See 
Municipal  Corporations,  4. 

Wertheim  v.  Chicoutimi  Pulp 
Co.,  [1911]  A.C.  301,  distin- 
guished.]— See  Damages,  1. 

West  Leigh  Colliery  Co.  v.  Tun- 
nidiffe  dt  Hampson  Limited^ 
[1908]  A.C.  27,  29,  foUowed.]  — 
See  Municipal  Corporations,  3. 

West  Lome  Scrutiny,  Re  (1911), 
23  O.L.R.  598,  reversed.]— Sec 
Municipal  Corporations,  8. 

Wmiams,  In  re  (1868),  1  Ch. 
Ch.  R.  372,  followed.]— See  Will, 
3. 


CHEQUES. 

See  Bills   of  fbccHANOE  — 
Gift. 


CLASS  ACTION. 

iSee  Municipal  Corporations, 


CLUB. 

See  Bills  of  Exchange. 


COLLUSION. 

See  Mortgage. 


COMPANY. 

1.  Illegal  Disposition  of  Assets 
— Acquisition  by  Shareholder  of 
Shares  in  Another  Company — 
Breach  of  Trust — Winding-up  of 
Company — Right  of  Liquidator  to 
Follow  Assets.] — Held,  affirming 
the  judgment  of  Boyd,  C.',  24 
O.L.R.  513,  that,  without  con- 
sideration or  legal  authority, 
$1,000  of  the  plaintiff  company's 
funds  was  applied  in  payment  for 
certain  shares  standing  in  the  de- 
fendant's name;  that  the  moneys 
so  misapplied  were  trust  fiinds; 


and  the  trust  attached  to  the 
shares  purchased  with  the  trust 
funds.  Chandler  &  Massey  Limi-- 
ted  V.  Irish,  211. 

2.  Sale  of  Property  to  Company 
by  Director — Agreement  vnth  Co- 
directors — Division  of  Purchase- 
money — Rights  of  Holders  of  Sub- 
sequenily  Acquired  Shares  —  Ab- 
sence of  Secrecy  and  Fraud  — 
Affirmance  of  Transaction  by  Com- 
pany.] —  The  judgment  of  a 
Divisional  Court,  21  O.L.R.  120, 
was  reversed,  upon  the  facts,  and 
that  of  Britton,  J.,  tb.,  dismiss- 
ing the  action,  restored: — HM, 
per  Maclaren,  J.A.,  that  the 
company  paid  only  a  fair  price 
for  the  property;  and,  if  the  de- 
fendant M.  had  simply  sold  it  for 
that  sum,  and  then  had  com- 
pensated the  other  defendants  for 
the  valuable  services  they  had 
rendered  him,  there  would  have 
been  no  reasonable  ground  of 
complaint.  There  was  no 
secrecy  about  the  price  paid;  and 
there  was  no  fraud.  Any  irregu- 
larities were  such  as  might  be 
condoned  by  the  company;  and, 
the  company  having,  with  full 
knowledge,  ratified  all  that  was 
done,  the  plaintiffs,  who  were 
only  urging  the  claims  of  the 
company,  could  have  no  higher 
rights.  —  Per  Meredith,  J. A., 
that,  if  the  defendant  M.  had  re- 
tained the  whole  sum  of  $5,000, 
found  by  the  trial  Judge  to  be 
but  a  fair  price  for  the  water 
power  alone,  no  one  could  re- 
cover any  part  of  it  from  him;  no 
attempt  had  been  made  to  re- 
cover from  him  the  share  of  it 
retained  by  him;  and  no  one 
could,  legally  or  logically,  recover 
any  part  of  the  shares  which  he 
chose  to  give  to  his  co-defendants 
for  their  assistance.  There  was 
no  ground  for  calling  the  trans- 
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action  a  fraud;  it  could  not  be 
said  that  the  individual  defen- 
dants were  making  a  profit  of 
their  office  of  trustees  for  the 
shareholders;  nor  was  the  case 
like  that  of  a  servant  receiving  a 
secret  commission  on  purchases 
made  for  his  master.  The  right 
of  action,  if  any,  would  be  that 
of  the  company;  and  the  com- 
pany had  repudiated  the  claims 
made  in  this  action,  and  ratified 
and  confirmed  the  transaction 
impeached  in  it.  Bennett  v. 
Havelock  Electric  Light  Co.,  200. 

See  Will,  5. 


CONTINUATION  SCHOOLS. 

See  Schools. 


CONTRACT. 

1.  Interest  in  Oil  Leasee — Oral 
Agreement — Evidence  to  Establish 
— Finding  of  Fact  by  Trial  Judge 
— Reversal  on  Appeal — Partner- 
ship — Interest  in  Land^-Stalute 
of  Frauds,] — ^The  plaintiff  claimed 
a  one-third  interest  in  certain  oil 
leases,  made  to  the  defendants  H. 
and  P.  as  lessees;  and  asked  to 
have  these  defendants  and  the 
defendants  W.  and  R.,  to  whom 
the  leases  had  been  assigned,  de- 
clared trustees  for  her  as  to  the 
one-third  interest: — Held,  upon 
the  evidence  (Riddell,  J.,  dis- 
senting), that,  according  to  the 
agreement  of  the  parties,  the 
plaintiff  and  the  defendants  H. 
and  P.  were  to  be  jointly  and 
equally  interested  in  the  venture 
and  in  the  leases. — Finding  of 
fact  of  the  Judge  of  the  County 
Court  of  Haldimand  reversed. — 
HelAy  also,  that  the  plaintiff  was 
not  entitled  to  any  relief  against 
the  defendants  W.  and  R.;  for, 
upon  the  evidence,  it  was  con- 
templated by  all  the  parties  to 


the  agreement  that  the  leases 
should  be  disposed  of,  and  that 
they  should  share  equally  in  the 
proceeds  of  the  sale  of  them ;  and 
the  full  extent  of  the  relief  to 
which  the  plaintiff  was  entitled 
was  to  be  paid  by  the  defendants 
H.  and  P.  one-third  of  the  pro- 
ceeds of  the  sale  made  to  the 
other  defendants. — HeJdy  also, 
that,  though  the  agreement  was 
not  in  writing,  the  Statute  of 
Frauds  was  not  an  answer  to  the 
plaintiff's  claim;  there  may  be  an 
agreement  of  partnership  by 
parol,  notwithstanding  that  the 
partnership  is  intended  to  deal 
with  land. — In  re  De  Nicols,  De 
Nicols  V.  Curlier,  [1900]  2  Ch.  410, 
and  older  cases  therein  cited,  fol- 
lowed.   Leslie  v.  Hilly  144. 

2.  Sale  of  Timber — Interest  in 
Land — Statute  of  Frauds — Docu-- 
ment  Signed  by  Servant  of  Pur- 
chasers— Absence  of  Avihority  as 
Agent — Knowledge  of  Principal — 
Adoption  of  Contract — Insuffici- 
ency of  Memorandum  to  Satisfy 
Statute  —  Part  Performance  — 
Taking  Possession-^R.S.O.  1897, 
ch.  3^,  sec,  3  (1),  (?)— Liability  of 
Agent  —  Misrepresentation  of 
Avihority— Vendor  not  Misled — 
Costs — Misconduct,] — The  plain- 
tiff, having  a  right  from  the 
Crown  to  remove  all  the  timber 
upon  an  island,  made  a  sale  of  it 
to  the  defendant  firm,  through 
two  foremen  who  acted  for  the 
firm  in  buying  and  shipping  ties. 
The  plaintiff's  brother  and  agent 
signed  a  receipt  for  $100  as  re- 
ceived from  the  firm,  "being  part 
payment  on  purchase  of  timber 
on  Yeo  Island" — mentioning  the 
purchase  -  price,  and  that  the 
balance  was  to  be  paid  within  a 
month.  A  copy  was  made  of  the 
receipt,  and  the  defendant  B., 
one  of  the  two  foremen,  signed  it 
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by  the  name  of  the  firm,  "per 
C.  E.  B."  The  $100  was  paid  by 
a  draft  on  the  firm  by  B.,  ex- 
plicitly "on  account  of  purchase 
of  Yeo  Island."  The  firm  paid 
the  draft,  but  afterwards  set  up 
that  it  was  for  an  option  on  the 
timber: — Heldy  that  what  was 
sold  was  an  interest  in  land  within 
the  meaning  of  the  Statute  of 
FrsLXids—Hoeffler  v.  Irwin  (1904), 
8  O.L.R.  740,  followed.— 2.  On 
the  evidence,  that  neither  the  de- 
fendant B.  nor  the  other  foreman 
had  authority  either  to  buy  the 
timber  or  to  sign  a  contract  for 
the  purchase. — ^3.  That  the  de- 
fendant firm  knew  that  B.  had 
bought  for  them — and  not  simply 
taken  an  option;  and,  knowing 
this,  Ihey  did  not  repudiate  the 
agency  or  the  contract,  and  must 
be  regarded  as  having  adopted 
the  contract:  they  were  in  the 
position  of  having  bought  the 
timber,  paid  $100  on  the  pur- 
chase, and  signed  a  copy  of  the 
receipt  given  them  by  the  plain- 
tiff's agent;  but  this,  the  only 
document  (except  the  draft) 
signed  by  or  for  them,  was  defec- 
tive to  charge  them,  the  Statute 
of  Frauds  being  pleaded. — 4. 
That,  having  regard  to  the  rights 
conferred  upon  a  timber  licensee 
by  R.S.O.  1897,  ch.  32,  sec.  3  (1) 
and  (3),  the  acts  of  the  agents  of 
the  defendant  firm,  going  to 
and  landing  upon  the  island, 
examining  the  timber,  etc., 
amounted  to  a  taking  possession 
of  the  land,  and  a  part  perform- 
ance which  satisfied  the  statute. 
— 5.  That  the  action  should  not 
have  been  brought  against  B.,  as 
on  an  implied  warranty  of  autho- 
rity to  make  the  contract  and 
sign  the  document  evidencing  it, 
for  his  co-defendants;  for  B.  told 
the  plaintiff's  agent  that  he  did 
not  know  that  he  had  any  power 


to  give  him  a  contract — ^the 
plaintiff's  agent  was  not  in  fact 
misled— PolhiU  v.  Walter  (1832), 
3  B.  &  Ad.  114,  distinguished. — 
6.  That,  though  the  action  was 
dismissed  as  against  B.,  it  should 
be  without  costs,  on  account  of 
misconduct.  Thomson  v.  Plau* 
fairy  365. 

See  Company,  2 — ^Damages,  1 
— Mechanics'  Liens  —  Part- 
nership —  Railway,  1,  3  — 
Street  Railways,  2  —  Vendor 
AND  Purchaser. 


CONTRIBUTION. 

See  Partnership. 


CONTRIBUTORY 
NEGLIGENCE. 

See  Negligence,  1  —  Street 
Railways,  1. 


CONVERSION. 

See  Bills  of  Exchange. 


CONVICTION. 

See  Criminal  Law. 


COPYRIGHT. 

Infringement  —  Law  List  — 
System  of  Indexing  —  Lists  of 
Names  in  Part  Copied — Submis- 
sionfor  AUeraiion  —  Admission — 
Common  Errors — Impossibility  of 
Separating  Pirated  Parts  —  /n- 
jundion  —  Damages,]  —  Copy- 
right does  not  extend  to  ideas,  or 
schemes,  or  systems,  or  methods, 
but  is  confined  to  their  expres- 
sion; and,  if  their  expression  is 
not  copied,  the  copyright  is  not 
infringed. — Hollinrake  v.  Trus-- 
well,  [1894]  3  Ch.  420,  427,  fol- 
lowed. — ^And  where  the  defen- 
dant adopted  in  his  '^  Canada 
Legal  Directory,  1911,"  the 
system  of  indexing  by  numbers 
the  Toronto  agents  of  Ontario 
i  solicitors,  used  by  the  plaintiff  in 
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his  "Canada  Law  List  (Hardy's), 
1910,"  but  did  not  use  the  same 
numbers,  it  was  heldj  that  he  had 
not  infringed. — ^But  where  the  de- 
fendant had,  in  the  preparation  of 
the  lists  of  barristers  and  solici- 
tors and  6f  Judges  and  Comi; 
oflScials,  for  the  purpose  of  get- 
ting his  original  information  and 
for  the  preparation  of  lists  for  the 
printer,  copied  from  the- plain- 
tiff's book  substantially  all  the 
names  found  therein,  although  he 
had  submitted  his  lists  for  cor- 
rection and  addition  to  the 
officials,  and  sent  ''correction 
slips"  to  the  barristers  and  solici- 
tors— the  copying  being  shewn  by 
his  own  admission  and  by  com- 
mon errors  in  the  two  publica- 
tions— ^it  was  heldi  ,that  he  had 
infringed. — And  held,  also,  that, 
although  the  defendant  had,  in 
the  lists  contained  in  his  book, 
inserted  a  considerable  amount  of 
original  information,  it  was  not 
practicable,  upon  the  evidence,  to 
separate  it  from  the  pirated 
matter  so  as  to  leave  the  original 
material  of  any  value  or  use  for 
publication;  and,  therefore,  the 
plaintiff  was  entitled  to  damages 
and  to  have  the  defendant  en- 
joined from  further  printing, 
publishing,  or  selling  the  ''Can- 
ada Legal  Directory,  1911,"  or 
any  reprint  or  future  edition 
thereof,  containing  any  of  the 
lists  of  barristers  and  solicitors 
and  of  Judges  and  Court  officials 
therein  contained.  —  Review  of 
the  authorities.  —  Mawman  v. 
Tegg  (1826),  2  Russ.  385,  390, 
391,  specially  referred  to.  Cart- 
Wright  v.  Wharton,  357. 


COSTS. 

1.  Inherent  Jurisdiction  of 
Court — Motion  to  Quash  Muni- 
cipal By-lam— Nominal  Applicant 


Put  Forward  by  Real  Litigants — 
Additional  Security  for  Costs — /n- 
sufficiency  of  Amount  Required — 
Real  Litigant,  though  Stranger  to 
Record,  Ordered  to  Pay  Deficiency 
— Judicaiufe  Ad,  sec.  119— Leave 
to  Appeal--^Refusal,] — ^As  part  of 
its  inherent  jurisdiction  to  pre- 
vent abuse  of  its  process,  the 
Court  will  stay  proceedings,  as 
being  taken  against  good  faith, 
when  a  man  of  straw  is  put  for- 
ward by  those  really  litigating, 
until  they  either  give  adequate 
security  for  costs  or  consent  to  be 
added  as  parties;  this  jurisdic- 
tion may  be  exercised  as  well  in 
the  case  of  a  smnmary  applica- 
tion to  the  Court  as  in  an  action; 
and  the  statutory  requirement  of 
security  in  a  certain  sum,  upon  a 
motion  to  quash  a  by-law,  does 
not  take  away  the  right  of  the 
Court  to  require  those  invoking 
its  aid  to  come  before  it  and  as- 
sume full  responsibihty  for  their 
actions  or  to  supply  such  security 
as  will  be  adequate  to  meet  the 
costs  of  the  opposite  party. 
— ^Where  a  summary  application 
to  quash  a  local  option  by-law 
was  made  in  the  name  of  a  man 
of  straw,  who  was  put  forward  by 
the  real  actors,  two  hotel-keepers^ 
proceedings  were  stayed  until 
they  should  give  security  for 
costs,  in  addition  to  the  security 
required  by  the  Municipal  Act, 
1903,  sec.  378,  sub-sees.  4,  5,  6, 
or  consent  to  be  added  as  appli- 
cants.— ^This  order  having  been 
com'plied  with  by  giving  the  addi- 
tional security  required,  and  the 
whole  security  having  been  found 
inadequate  to  satisfy  the  taxed 
costs  of  the  respondents  (the 
motion  and  also  an  appeal  having 
been  dismissed),  an  order  was 
made  by  Boyd,  C,  requiring  one  of 
the  aforesaid  hotel-keepers  to  pay 
the  balance  of  the  respondents' 
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costs. — Held,  by  Boyd,  C,  that 
the  Court,  under  sec.  119  of  the 
Judicature  Act,  has  full  power  to 
determine  by  whom  and  to  what 
extent  costs  are  to  be  paid;  and, 
in  the  exercise  of  its  inherent 
power  and  equitable  jurisdiction, 
will  make  a  person  who  has  set 
the  Court  in  motion  pay  the  costs 
of  his  unsuccessful  application, 
though  he  be  not  formally  a 
party. — Held,  by  a  Divisional 
Court,  afl^rming  the  order  of 
Boyd,  C,  that  the  Court  has 
power  to  award  costs  against  the 
real  litigant  when  he  brings  a 
cause  or  matter  before  the  Court 
in  the  name  of  a  man  of  straw, 
for  the  purpose  of  avoiding  Ua- 
bility  for  costs. — ^This  jurisdic- 
tion is  not  confined  to  ejectment; 
and  was  exercised  in  a  case  where 
two  ratepayers  had  put  forward 
a  third,  a  man  without  means, 
though  not  without  interest,  as 
applicant  in  an  unsuccessful  pro- 
ceeding to  quash  a  municipal  by- 
law.— Review  of  the  authorities. 
—The  Queen  v.  Greene  (1843),  4 
Q.B.  646,  12  L.J.N.S.Q.B.  239, 
specially  referred  to. — ^Apart  from 
the  law  and  practice  before  the 
Judicature  Act,  sec.  119  of  that 
Act,  as  found  in  R.S.O.  1897,  ch. 
51,  gives  full  power  to  determine 
by  whom  and  to  what  extent 
costs  are  to  be  paid,  and  makes 
clear  the  jurisdiction  of  the  Court 
to  award  costs  against  a  stranger 
to  the  record  in  a  proper  case. — 
Leave  to  appeal  to  the*  Court  of 
Appeal  was  refused  by  Moss, 
C.J.O.  Re  Stunner  and  Town  of 
Beaverton,  190,  566. 

2.  Unsuccessful  Action  to  Set 
aside  Will — Incidence  of  Costs,] — 
Where  probate  of  a  will  was 
granted  without  opposition,  and 
this  action  was  afterwards 
brought  to  vacate  the  probate 


and  nullify  the  will,  for  alleged 
undue  influence  and  testamentary 
incapacity,  on  insuflScient  evi- 
dence and  without  any  proper 
inquiry,  the  plaintiff  was  ordered 
to  pay  all  the  costs  of  the  defen- 
dants who  actively  defended. — 
Rules  as  to  ordering  pa3rment  of 
costs  out  of  the  estate  and  re- 
lieving unsuccessful  litigants  of 
the  payment  of  costs,  in  causes 
testamentary.  McAllister  v.  Afo 
MiUan,  1. 

See  Contract,  2  —  Landlord 
AND  Tenant — Municipal  Cor- 
porations, 1. 


COURTS. 

See  Surrogate  Courts. 


COVENANTS. 

See  Landlord  and  Tenant — 
Vendor  AND  Purchaser,  3. 


CRIMINAL  JUSTICE 
RETURNS. 

See  Sheriff. 


CRIMINAL  LAW. 

1.  GoldandSilver  Marking  Act, 
1908 — Proportion  of  Gold  in  Arti- 
cle Kept  for  Sale  —  Ascertainment 
—-Construction  of  sec.  11.]  —  The 
defendant  was  charged  with  hav- 
ing in  his  possession,  with  intent 
to  sell,  certain  rings  marked 
"9  ct.,"  meaning  that  they  were 
of  nine  karat  gold,  whereas  that 
number  did  not  bear  the  same 
proportion  to  twenty-four  karats 
as  the  weight  of  the  gold  in  the 
metal  or  alloy  bore  to  the  gross 
weight  thereof.  The  article  pro- 
duced in  evidence  was  described 
as  filled  signet  ring,  composed  of 
a  hollow  metal  ring,  the  inside 
being  filled  with  wax  or  cement : — 
Held  (Magee,  J.A.,  dissenting), 
that,  upon  the  true  construction 
of  sec.  11  of  the  Gold  and  Silver 
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Marking  Act,  7  4  8  Edw.  VII. 
ch.  30  (D.),  the  proportion  of 
nine  twenty-fourths  gold,  in  the 
case  of  such  an  article,  is  to  be 
ascertained,  not  by  reference  to 
the  weight  of  the  alloy  of  which 
the  gold  fonns  part,  but  by 
reference  to  the  weight  of  the 
whole  article;  and  there  was  in 
this  case  a  contravention  of  the 
Act.    Rex  V.  Austin,  69. 

2.  Omitting  to  Provide  Neces- 
saries for  Wife — Criminal  Code, 
sec.  242  (2) — Foreign  Decree — 
Effect  of — Domicile— Likelihood  of 
Permanent  Injury  to  Wife^sHeaWi 
— Evidence  —  Findings  of  Jury,] 
— ^The  defendant  was  tried  upon 
an  indictment  charging  him  with 
refusing,  neglecting,  and  omit- 
ting, without  legal  excuse,  to  pro- 
vide necessaries  for  his  wife, 
whereby  her  hfealth  was  now  and 
was  likely  to  be  permanently  in- 
jured, contrary  to  the  Criminal 
Code,  sec.  242  (2).  The  defen- 
dant admitted  the  marriage,  but 
alleged  that  he  had  obtained  a 
valid  decree  of  divorce  in  the 
State  of  Ohio;  and  he  denied 
that  the  complainant's  health 
was  or  was  likely  to  be  per- 
manently injured  for  want  of 
necessaries.  The  defendant  was 
domiciled  in  Ontario  at  the  time 
of  the  marriage;  and  the  jury 
found  that  he  had  not  acquired 
a  new  domicile  in  Ohio.  The 
jury  also  found  that  the  wife's 
health  was  likely  to  be  per- 
manently injured  by  the  husband 
not  supplying  the  necessaries  of 
life.  A  general  verdict  of  "guilty" 
was  also  found,  and  the  defendant 
was  convicted: — Heldy  upon  a 
case  stated,  that  the  findings  and 
verdict  were  supported  by  the 
evidence;  that  the  decree  of  the 
Ohio  Court  was  not  conclusive  on 
the  question  of  domicile;    and. 


upon  the  finding  of  the  jury  as 
to  domicile,  had  no  e^cacy  in 
Ontario;  and  the  conviction  was 
affirmed. — Quasre,  per  Meredith, 
J. A.,  whether  the  domicile  of  the 
husband  would  be,  in  the  circum- 
stances of  the  case,  also  the  domi- 
cile of  the  wife.   Rex  v.  Wood,  63. 

3.  Vacancy  —  Criminal  Code, 
sec.  238  (a)— ''Visible  Means  of 
Maintaining  himself ^^  —  Money 
Derived  from  Begging — Previous 
Conviction  for  Begging.]  —  Under 
a  town  by-law,  a  magistrate  con- 
victed the  defendant  of  begging, 
and  sentenced  him  to  twenty 
days'  imprisonment.  The  same 
magistrate  also  convicted  the  de- 
fendant of  being  a  vagrant  —  a 
person  without  visible  means  of 
support — ^under  sec.  238  (a)  of 
the  Criminal  Code,  and  sentenced 
him  to  six  months'  imprison- 
ment, the  two  terms  to  run  con- 
currently to  the  extent  of  the 
twenty  days.  At  the  time  of  his 
arrest  the  defendant  had  in  his 
pocket  $28,  gathered  by  begging. 
After  he  had  served  the  twenty 
days,  he  applied,  upon  habeas 
corpus,  for  his  discharge: — Held, 
that  the  objection  that  the  de- 
fendant was  being  punished  twice 
for  the  same  offence  was  not  sus- 
tained by  anything  appearing  in 
the  return  to  the  writ:  so  far  as 
appeared,  the  offences  were  en- 
tirely different. — ^It  was  con- 
tended that,  as  the  defendant 
had  $28  in  his  possession  at  the 
time  of  his  arrest,  he  was  not 
without  "  visible  means  of  main- 
taining himself,"  and  so  was  not 
a  vagrant: — Held,  that  sec.  238 
(a)  of  the  Code  requires  more 
than  the  mere  possession  by  the 
person  charged  of  temporary 
means  of  support.  The  circum- 
stances appearing  in  the  evidence 
shewed  that,  apart  from  the  pos- 
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session  of  the  $28,  the  defendant 
was  not  in  the  way  of  maintaining 
himself  in  such  a  manner  that  he 
was  not  likely  to  become  a  public 
burden  or  a  nuisance  in  the 
streets.  He  was  shewn  to  be  a 
beggar;  and  he  was  living  with- 
out other  employment.  The 
magistrate  was  entitled  to  look 
at  sdl  the  circumstances;  and  he 
came  to  a  reasonable  conclusion. 
—Order  of  Boyd,  C,  refusing  to 
discharge  the  defendant,  affirmed. 
— Per  Boyd,  C.  : — ^The  true  mean- 
ing of  "visible  means"  is  visible 
lawful  means.  Persons  who  live 
without  labour  or  visible  means 
of  support  and  idle  away  their 
time  are  mischievous  and  dan- 
gerous persons,  who  must  either 
support  themselves  by  unlawful 
means  or  become  an  imdue 
charge  on  the  public  charity,  and 
who  are  consequently  nuisances 
to  society  in  general. — Regina  v. 
Riley  (1898),  Q.R.  7  Q.B.  198, 
200,  approved  and  followed.  — 
The  King  v.  Sheehan  (1908),  14 
Can.  Crim.  Cas.  119,  120,  not 
followed.    Rex  v.  Munroe,  223. 

CROSSING. 

See  Railway,  3. 


DAMAGES. 

1.  Contract  to  Take  and  Pay  for 
Shares  —  Breach  —  Measure  of 
Damages —  Ascertainment  of  Mar- 
ket Price  at  Date  of  Breach — Sub- 
sequent Advantageous  Sales.] — On 
the  23rd  May,  1907,  the  defen- 
dants agreed  to  purchase  from 
the  plaintiff  one  million  shares  of 
the  stock  of  a  mining  company, 
at  the  price  of  $150,000— J5,000 
down  and  the  balance  in  several 
instalments  payable  on  different 
days  during  a  period  of  about 
three  months.  On  the  1st  June, 
1907,  the  defendants  notified  the 


plaintiff  that  they  did  not  intend 
to  carry  out  the  agreement;  and 
on  the  6th  June,  1907,  the  plain- 
tiff brought  this  action  for  specific 
performance  or  damages  for 
breach  of  the  contract.  At  the 
trial,  judgment  was  given  in  the 
plaintiff's  favour,  with  the  option 
of  taking  specific  performance  or 
damages,  and  he  elected  to  take 
damages: — Heldy  that  the 
measure  of  the  plaintiff's  damages 
was  the  excess  of  the  contract 
price  over  the  market  price  at  the 
time  or  times  when  the  breach  or 
breaches  occurred;  and  the  fact, 
if  it  was  a  fact,  that  the  plaintiff 
afterwards  recouped  himself  by 
making  advantageous  sales  of  the 
shares,  did  not  lessen  or  alter  the 
liability  of  the  defendants. — Erie 
County  Natural  Gas  and  Fuel  Co. 
Y.  CarroU,  [1911]  A.C.  105,  and 
Wertheim  v.  Chicoutimi  Pulp  Co., 
[1911]  A.C.  301,  distinguished. 
— ^Judgment  of  Clute,  J.,  af- 
firmed.— Semble,  also,  that  the 
plaintiff  had  not  really  been  re- 
couped; he  could  shew  the  actual 
value  of  the  stock  taken  in  ex- 
change for  the  stock  in  question. 
Sharpe  v.  White,  298. 

2.  Personal  Injury  by  Negli- 
gence— Assessment  of  Damages  by 
Trial  Judge — Appeal.]  —  The 
judgment  of  Riddell,  J.,  24 
O.L.R.  84,  was  affirmed.  Bate- 
mxin  V.  County  of  Middlesex,  137. 

3.  Personal  Injury  by  Negli-- 
gence — Assessment  of  Damages  by 
Trial  Judge— ^New  Evidence  on 
Appeal — Reduction  of  Damages 
— Principle  of  Assessment.] — ^The 
plaintiff's  damages  for  personal 
injury  by  the  negligence  of  the 
defendants  having  been  assessed 
by  a  Judge  at  $10,000,  the  Ck)urt 
of  Appeal  reduced  the  amount  to 
$7,000,  evidence  having  been  re- 


Digitized  by  VjOOQIC 


XXV.] 


INDEX. 


681 


ceived  by  the  Court  to  shew  that 
a  lai^e  sum  paid  to  the  plaintiff, 
and  said  by  her  to  be  part  of  her 
earnings,  was  in  fact  paid  upon 
another  account.  —  Per  Mere- 
dith, J.A.: — In  estimating  dam- 
ages recoverable  for  personal  in- 
jury by  negligence,  the  jury  must 
not  attempt  to  award  the  full 
amount  of  a  perfect  compensa- 
tion for  the  pecuniary  injury, 
but  must  take  a  reasonable  view 
of  the  case  and  give  what  they 
consider,  in  all  the  circumstances, 
a  fair  compensation;  and  the 
same  rule  applies  to  a  Judge. 
Sheahen  v.  Toronto  R.W.  Co.,  310. 

See  Copyright  —  Intoxicat- 
ing Liquors — Municipal  Cor- 
porations, 3 — Parties  —  Part- 
nership. 


DEATH. 

See      Gift  —  Intoxicating 
Liquors — ^Will. 


DEED. 

1.  Construction — Conveyance  of 
Half  of  Irregtdarly  Shaped  Lot — 
Ascertainment  of  IXvision  Line — 
Equality  —  Area  —  Frontage  — 
Value — Surveys  Act,] — ^The  owner 
of  a  town  lot,  forming  part  of  a 
triangular-shaped  piece  of  land, 
sold  the  west  half  of  the  lot  to 
the  defendant  in  1909,  and  the 
east  half  to  the  plaintiff  in  1911. 
The  lot  was  bounded  on  the 
south  by  D.  street,  the  principal 
street  of  the  town;  it  was  not  a 
parallelogram,  but  had  a  con- 
siderable slice  taken  off  its  north- 
east end  by  the  diagonal  trend  of 
another  street.  The  description 
in  the  conveyance  to  the  defen- 
dant was,  "the  west  half  of  lot  8 
on  the  north  side  of  D.  street 
• .  .  .  reserving  the  right  to 
build  on  all  the  remaining  part 
of  the  lot    .    .    .    according  to  E. 

47 — XXV.  O.L.R. 


and  B.'s  registered  plan."  In 
the  conveyance  to  the  plaintiff 
the  description  was,  "the  eaatt 
half  of  lot  8  on  the  north  side  of 
D.  street  .  .  .  according  to" 
the  same  plan.  There  was  a  dis- 
pute as  to  the  right  line  of  divi- 
sion between  the  two  half  lots: — 
Held  (Middleton,  J.,  dissent- 
ing), that  the  equality  which  the 
two  deeds  contemplated  would  be 
best  preserved  by  giving,  as  far 
as  possible,  an  equal  division,  as 
to  area,  as  to  the  main  and  con- 
trolling frontage,  ahd  as  to  com- 
parative advantages;  and  this 
should  be  accomplished  by  run- 
ning the  dividing  line,  beginning 
from  D.  street,  parallel  with  the 
side  lines  as  far  as  they  were 
parallel,  and  bisecting  the  lot  so 
far  in  equal  parts;  and  then, 
when  this  dividing  line  reached 
the  point  opposite  where  the 
diagonal  side  of  the  lot  lying  to 
the  east  began,  by  deflecting  the 
line  and  making  it  trend  west 
from  the  centre  of  the  lot  to  the 
northern  boundary  so  as  to  give 
!  an  equal  area  of  land  in  that  part 
I  of  the  lot  to  each  half  owner. 
\  Skull  V.  Glenister  (1864),  16 
IC.B.N.S.  81,  and  Hernck  v. 
Sixby  (1867),  L.R.  1  P.C.  436, 
followed. — ^The  Ontario  Surveys 
Act,  R.S.O.  1897,  ch.  181  (now 
1  Geo.  V.  ch.  42)  has  no  applica- 
tion to  the  situation. — Per  Mid- 
dleton, J.:-^A  conveyance  of  a 
particular  aliquot  portion  of  a  lot 
is  a  conveyance  of  an  aliquot 
portion  of  the  total  area  of  the 
lot,  quite  irrespective  of  any 
question  as  to  the  value  of  the 
different  parts  of  the  lot.  The 
purchaser  of  the  west  half  ac- 
quired the  west  half  of  the  total 
area.  The  deed,  being  free  from 
ambiguity,  must  be  interpreted 
by  the  words  used.  Hooey  v. 
Tripp,  578. 
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2.  Conveyance  of  Land  in  Fee — 
Exception  or  Reservation  —  Con- 
struction— ^^ Mines  of  Minerals*' 
-^^^ Springs  of  Oil" — Rock  or  Coal 
Oil — Natural  Gas.] — A  reserva- 
tion or  exception,  in  a  convey- 
ance of  land  by  the  Canada 
Company  to  a  farmer,  in  1867,  of 
''all  mines  and  quarries  of  metals 
or  minerals  and  all  springs  of  oil 
in  or  under  the  said  land,  whether 
already  discovered  or  not,"  was 
held  (Meredith,  J.A.,  dissent- 
ing), not  to  include  natural  gas. — 
Judgment  of  Boyd,  C,  22  O.L.R. 
319,  aflirmed.  Farquharson  v. 
Barnard  Argue  Roth  Stearns  Oil 
and  Gas  Co,,  93. 


DIRECTORS. 

See  Company,  2. 

DISCHARGE  OF  MORTGAGE. 

See  Limitations  op  Actions. 


DIVISION  LINE. 

See  Deed,  1. 


DIVORCE. 

See  Criminal  Law,  2. 


DOMICILE. 

See  Criminal  Law,  2. 


ELECTRIC  POWER 
COMPANY. 

See  Municipal  Corporations, 


ESTATE. 


See  Will. 


ESTOPPEL. 

See  Municipal  Corporations* 


EVIDENCE. 

See  Contract,  1 — ^Damages, 
3  —  Gift  —  Negligence,  2  — 
Railway,  2 — ^Vendor  and  Pur- 
chaser, 1,  2. 


DONATIO  MORTIS  CAUSA. 

See  Gift — Surrogate  Courts. 


2. 


3. 


DRAINAGE. 

See  Municipal  Corporations, 

DRAINAGE  REFEREE. 

See  Municipal  Corporations, 


EASEMENT. 

See  Railway,  3. 


EXECUTION. 

See  Appeal. 


FIRE  INSURANCE. 

See  Insurance,  2. 


FOREIGN  DIVORCE. 

See  Criminal  Law,  2. 


FORFEITURE.. 

See  Landlord  and  Tenant. 

FRAUD  AND  MIS- 
REPRESENTATION. 

See  Bills  of  Exchange  — 
Company,  2 — Release. 

GIFT. 

Cheques  on  Banks  —  Present- 
ment and  Payment  after  Death  of 
Donor — Notice  of  Death — Bills  of 
Exchange  Actj  sees,  127,  167-^ 
Gift  inter  Vivos  —  Gift »  Mortis 
Causd — Delivery  of  Bank  Pass- 
books to  Donee — Purpose  of — Evi- 
dence,]— The  judgment  of  Boyd, 
C,  23  O.L.R.  654,  affirmed. 
McLellan  v.  McLeUan,  214. 

See  Will. 
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GOLD  AND  SILVER 
MARKING  ACT. 

See  Criminal  Law,  1. 


GOODWILL. 

See  Arbitration  and  Award. 


GROSS  NEGLIGENCE. 

See  Railway,  2. 


HIGHWAY. 

See  Municipal  Corporations, 
4,  5.  .      

HUSBAND  AND  WIFE. 

See  Criminal  Law,  2. 


ILLEGITIMATE  CHILD. 

See  Infant. 


IMPROVIDENCE. 

See  Release. 


INDEMNITY. 

See  Insurance,  1  —  Intoxi- 
cating Liquors — Parties. 


INFANT. 

lUegUimate  ChUd  —  Custody  — 
Rights  of  Mother  and  Putative 
Father.] — ^The  mother  of  an  il- 
legitimate child,  four  months  old, 
was  awarded  the  custody  as 
against  the  putative  father. — ^The 
desire  of  the  mother  of  an  illegiti- 
mate child  as  to  its  custody  is 
primarily  to  be  considered.  The 
dominant  matter  for  the  con- 
sideration of  the  Court  is  the 
welfare  of  the  child  —  taking 
"welfare"  in  its  widest  sense. 
To  deprive  the  mother  of  the 
custody,  it  is  not  enough  to  shew 
that  the  child  will  be  well  cared 
for  by  the  putative  father;  he 
must  also  shew  that  the  mother 
is,  for  some  real  reason,  unfit  to 
be  intrusted  with  the  care  of  her 
child. — The  Queen  v.  BarnardOf 
[1891]  1  Q.B.  194,  Barnardo  v. 
McHugh,  [1891]  A.C.  388,  In  re 


McGrath,  [1893]  1  Ch.  143,  and 
The  Queen  v.  GyngaU,  [1893]  2 
Q.B.  232,  followed.  Re  C,  an 
Infant,  218. 

INJUNCTION. 

See  Copyright  —  Municipal 
Corporations,  5. 


INSURANCE. 

1.  Accident  Insurance  —  Tem- 
porary  Total  Disability  —  Double 
Indemnity — ^^  Riding  as  a  Pas- 
senger^^— Injury  to  Assured  in 
Alighting  from  Street  Car,] — In  an 
action  upon  an  accident  policy 
issued  by  the  defendants  to  the 
plaintiff,  the  assured,  by  the 
terms  of  which,  in  the  case  of 
temporary  total  disability,  he 
was  entitled  to  $25  a  week. for 
the  period  of  disability,  it  was 
found  that  the  plaintiff  had 
suffered  injuries  resulting  in  a 
temporary  total  disability,  within 
the  meaning  of  the  policy. — ^The 
policy  further  provided  that,  if 
the  injuries  were  sustained  while 
the  plaintiff  was  a  '' passenger," 
which  meant,  as  defined  by  the 
policy,  ''while  riding  as  a  pas- 
senger in  or  upon  a  public  con- 
veyance provided  by  a  common 
carrier  for  passenger  service,"  he 
should  be  entitled  to  $50  per 
week. — ^The  plaintiff's  injuries 
were  sustained  in  this  way.  He 
was  a  passenger  on  an  open  street 
car;  he  got  off  upon  the  highway 
when  he  arrived  at  his  destina- 
tion, but,  before  he  reached  the 
sidewalk,  was  confronted  by  dan- 
ger from  a  passing  automobile; 
in  order  to  escape  from  that 
danger,  he  endeavoured  to  get  on 
the  street  car  again,  and  in  doing 
so  struck  some  part  of  the  street 
car  and  was  thrown  down  and  so 
injured: — Held,  that  the  plain- 
tiff, when  injured,  was  still  a 
''passenger/'  within  the  meaning 
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of  the  policy;  either  as  not  hav- 
ing completely  or  safely  alighted 
and  so  being  still  in  the  act  of 
alighting;  or  as  being  in  the  act 
of  getting  on  the  car  to  be  carried 
to  a  place  where  he  might  alight 
with  safety;  and,  therefore,  he 
was  entitled  to  the  double  in- 
demnity. Wallace  v.  Employers* 
Liability  Assurance  Corporation, 
80. 

2.  Fire  Insurance  —  Removal  of 
Goods  Insured — Assent  of  In- 
surers —  Burden  of  Proof  — 
''Binder'*  —  Application  Form  — 
Acceptance  by  Initials  of  Clerk  of 
Former  Agents  —  A  uthority  —  In- 
dorsement of  Consent  after  Fire — 
Ratification.] — Goods  of  the  plain- 
tiffs insured  by  the  defendants 
against  fire  were  removed  from 
the  building  in  which  they  were, 
to  another  building.  The  plain- 
tiffs sought  to  obtain  the  consent 
of  the  defendants  to  the  change 
of  locality,  and  made  application 
to  a  firm  of  insurance  agents  who 
had  been  but  had  ceased  to  be 
the  agents  of  the  defendants,  upon 
a  form  called  a  "binder,"  which 
is,  in  effect,  an  application  for 
insurance,  and,  when  accepted, 
becomes  an  interim  receipt,  con- 
stituting a  binding  contract  of 
insurance,  subject  to  the  condi- 
tions of  the  policy  to  be  issued 
upon  it.  The  "binder"  was  pre- 
sented to  a  clerk  in  the  oflSce  of 
the  defendants'  former  agents, 
and  he,  without  inquiry  and  with- 
out consulting  any  one,  initialled 
the  application,  and  gave  it  to 
the  plaintiffs'  agent,  placing  a 
duplicate  "on  the  file"  in  his 
masters'  office.  This  was  on  the 
14th  January,  1909.  The  defen- 
dants had  no  notice  or  knowledge 
of  the  removal  of  the  goods  until 
some  time  in  the  following  March, 
when  the  policy  was  sent  to  them 
by  the  plaintiffs  for  indorsement, 


On  the  19th  March,  the  goods 
were  destroyed  by  fire;  and, 
shortly  after  that,  the  defendants' 
secretary,  having  no  notice  or 
knowledge  of  the  fire,  indorsed 
upon  the  policy  a  formal  consent 
(dating  it  as  of  the  14th  January) 
to  the  continuance  of  the  insur- 
ance upon  the  goods  in  the 
building  to  which  they  had  been 
removed: — Heldy  affirming  the 
judgment  of  Suthebland,  J., 
that  the  defendants  .were  not 
liable  for  the  plaintiffs'  loss. — 
Per  Garrow,  J.  A.: —  The 
"binder"  should  be  regarded  as 
if,  when  it  was  given,  the  agents 
by  whose  clerk  it  was  initialled 
were  still  the  agents  of  the  de- 
fendants and  had  themselves 
given  it.  But  the  plaintiffs  were 
bound,  within  a  reasonable  time, 
to  produce  the  policy  to  the  de- 
fendants for  the  purpose  of  having 
the  further  formal  indorsement 
made.  In  doing  this  there  was 
inexcusable  delay;  and,  through 
no  fault  of  the  defendants,  the 
indorsement  was  not  made  in 
time.  The  consent  indorsed 
after  the  fire  did  not  bind  the 
defendants,  it  having  been  given 
in  ignorance  that  a  fire  had  oc- 
curred. The  fire  had  completely 
altered  the  relation  of  the  par- 
ties, and  had  fixed  their  respec- 
tive rights  and  obligations  under 
the  contract  as  it  then  stood. 
That  the  consent  was  antedated 
was  of  no  consequence;  the  de- 
i  fendants  could  not  be  assumed  to 
Ihave  intended  to  ratify  the 
binder,  of  which  they  then  knew 
nothing.r-Per  Meredith,  J.  A. : — 
An  insurance  of  goods  in  one 
building  or  locality  is  not  an  in- 
surance of  them  in  another  build- 
ing or  locality;  the  removal  of 
them  from  one  place  to  another 
requires  that  which  is  tantamount 
to  a  new  contract  in  order  to  pre- 
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serve  the  insurance.  Assuming 
that  the  plaintiffs  might  deal  with 
the  former  agents  as  if  they  were 
still  agents  of  the  defendants,  it 
could  not  justly  be  said  that,  be- 
fore the  loss,  the  plaintiffs  had 
obtained  a  binding  consent  of  the 
defendants  to  the  change  of 
locality,  the  burden  of  proof  of 
which  was  upon  the  plaintiffs. 
Kline  Brothers  &  Co.  v.  Dominion 
Fire  Insurance  Co.y  534. 


INTOXICATING  LIpUORS. 

Successive  Drinking  in  Hotel — 
Death  from  Exposure  to  Cold — Ac- 
tion by  Personal  Representative  for 
Indemnity  or  Damages — Liability 
of  Owner  of  Hotel  and  Bar-tender 
— Wrongdoer»^— Insurers — Liquor 
License  Act,  sec.  122 — Proximate 
Cause  of  Death — ^*  Caused  by  such 
Intoxication.^*] — ^The  legal  repre- 
sentative of  P.,  deceased,  brought 
this  action  against  an  hotel- 
keeper  and  his  bar-tender,  under 
sec.  122  of  the  Liquor  License 
Act,  R.S.O.  1897,  ch.  245,  to 
recover  indenmity  or  damages 
for  the  death  of  P.,  who  was 
alleged  to  have  come  to  his  death 
by  perishing  from  cold  on  a  De- 
cember day,  while  in  a  state  of 
intoxication  from  liquor  drunk  by 
him  to  excei3S  in  the  defendant 
M.'s  hotel,  furnished  by  the  de- 
fendant C,  the  bar-tender.  The 
evidence  shewed  that  P.  was 
drunk  when  he  left  the  hotel, 
from  liquor  furnished  to  him 
there,  and  that  he  and  two  com- 
panions, who  were  also  then 
drunk,  started  to  walk  home,  a 
distance  of  twelve  or  fourteen 
miles,  and  on  the  way  took 
several  drinks  from  bottles  of 
spirits  which  they  had  obtained 
at  the  hotel.  P.  was  found  about 
half  way  between  the  hotel  and 
his  home,  lying  on  his  back  in 
the  snow;  he  was  taken  home  at 


once,  and  died  in  a  few  minutes 
after  arrival  there.  The  evi- 
dence as  to  when  they  took 
drinks  from  the  bottles  was  not 
satisfactory;  but  the  inference 
was  that  they  did  not  do  so  for 
a  considerable  time  after  they 
started: — Held,  upon  the  evi- 
dence, that  P.  perished  from 
cold;  that  he  continued  to  be  in- 
toxicated from  the  excessive 
drinking  in  the  hotel  from  the 
time  he  left  it  until  his  death; 
and  thus  it  was  "while  in  a  state 
of  intoxication  from  such  drink- 
ing" that  he  came  to  his  death, 
by  perishing  from  cold. — Held, 
also,  that  the  perishing  from  cold 
was  "caused  by  such  intoxica- 
tion," within  the  meaning  of  sec. 
122. — ^That  section  gives  a  right 
of  action,  if  the  facts  set  forth  in 
it  are  established  in  evidence,  "  as 
for  personal  wrong;"  the  princi- 
ples applicable  to  actions  of  that 
nature  apply  to  an  action  under 
the  section;  and,  applying  those 
principles,  the  liability  depends 
upon  whether  the  act  of  the  de- 
fendant was  the  proximate  cause 
of  the  injury,  and  it  is  immaterial 
whether  the  act  of  some  other 
conduced  or  contributed  to  the 
injury,  or  may  even  have  been 
the  immediate  cause  of  the  in- 
jury.—Scott  V.  Shepherd  (1773), 
2  W.  Bl.  892,  1  Sm.  L.C.,  11th 
ed.,  p.  454,  applied. — ^And  held, 
upon  the  evidence,  that  the  in- 
toxication of  P.,  from  the  liquor 
furnished  to  him,  and  drunk  by 
him  to  excess  in  the  hotel,  was 
the  proximate  cause  of  his  death. 
— Held,  also,  that,  if  the  legal 
effect  of  the  enactment  was  to 
impose  upon  the  defendants  lia- 
bility as  insurers  of  the  life  of  a 
person  intoxicated,  in  the  circum- 
stances therein  stated,  against  the 
contingencies  therein  mentioned 
— ^that  is,  if,  while  so  intoxicated, 
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he  meets  his  death  by  x)erishing 
from  cold  or  other  accident 
caused  by  such  intoxication — ^upon 
the  facts  of  this  case,  the  defen- 
dants were  liable  as  such  in- 
surers. De  Struve  v.  McGuire, 
87,  491. 

See  Municipal  Corporations, 
6,  7,  8. 


INVESTMENT. 

See  Will,  5. 


JURISDICTION. 

See  Costs,  1 — Municipal  Cor- 
porations, 3  —  Street  Rail- 
ways, 2 — Surrogate  Courts. 

JURY. 

See  Malicious  Prosecution 
— Mines  and  Minerals,  1  — 
Negligence,  1, 2 — Partnership 
—Street  Railways,  1. 


LANDLORD  AND  TENANT. 

Lease — Covenants  to  Repair  and 
Keep  in  Repair — Breach — Taking 
down  Party  Wall — Absence  of  Per- 
mission— Notice  to  Repair,  Speci- 
fying Breach—Sufficiency  a^  Notice 
of  Forfeiture  under  Landlord  and 
Tenant's  Act,  sec.  13 — Continuing 
Breach — Right  of  Re-entry — Re- 
lief against  Forfeiture  —  Terms  — 
Restoration  of  Wall  —  Specific 
Performance  —  Mandatory  Order 
— Waste — Other  Relief — Waiver — 
Receipt  of  Rent  after  Breach  — 
Trustees — Notice  Signed  by  one 
only  —  Sufficiency  —  Solicitor  and 
Client  Costs — Power  of  Court.] — 
The  defendants  were  lessees  from 
the  plaintiffs  of  certain  lands  and 
premises.  The  defendants  took 
down  a  portion  of  a  party  wall 
which  was  a  part  of  the  demised 
premises.  This  was  done  without 
the  leave  of  the  plaintiffs.  On 
the  6th  July,  1909,  the  plaintiffs 
served  upon  the  defendants  a 


notice,  which  recited  that  the 
plaintiffs  had  entered  the  demised 
premises  to  examine  the  condi- 
tion thereof  and  had  found  want 
of  reparation,  to  wit,  that  open- 
ings had  been  made  in  the  wail 
and  part  thereof  had  been  de- 
molished and  removed,  and  had 
not  been  restored,  and  required 
the  defendants  ''to  well  and 
sufficiently  repair  and  make  good 
the  said  want  of  reparation  by 
well  and  sufficiently  restoring 
said  wall  to  its  former  condition 
and  closing  all  openings  therein 
within  three  calendar  months 
next  after  the  giving  of  this 
notice."  On  the  22nd  October, 
1909,  without  further  notice,  the 
plaintiffs  began  this  action  for 
possession,  basing  their  claim  on 
breaches  of  covenants  in  the 
lease.  The  lease  contained  a 
covenant  to  repair  and  a  coven- 
ant to  repair  on  three  months' 
notice: — Held,  assuming  a  breach 
of  the  covenant  to  repair,  that 
the  breach  was  a  continuing  one; 
that  the  notice  given  was  not  a 
complete  waiver  of  that  coven- 
ant; that,  after  the  expiration  of 
the  time  named  in  the  notice — 
the  repairs  not  having  been  made 
— ^the  right  of  action  for  posses- 
sion accrued;  that  a  new  notice 
was  not  necessary,  the  one  given 
being  sufficient  under  sec.  13  of 
the  Landlord  and  Tenant's  Act; 
but  that  the  Court  should,  under 
sub-sec.  2  of  sec.  13,  relieve 
against  the  forfeiture,  upon 
reasonable  terms.  —  The  premises 
demised  consisted  of  a  vacant  lot 
and  the  party  wall  referred  to> 
which  was  left  standing  after  a 
fire  which  destroyed  the  build- 
ings. New  buildings  were  after- 
wards erected.  The  lease  pro- 
vided that  the  lessee  should  have 
"the  right  and  Uberty  to  main- 
tain,  continue,  use,  buildi  and 
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rebuild  such  wall:" — Held,  that 
the  removal  and  destruction  of 
the  wall  was  a  breach  of  the 
covenant  to  repair,  which,  in  its 
extended  form,  is,  to  "well  and 
sufficiently     repair,      maintain, 
amend,  and  keep." — Review  of 
the  authorities. — Heldj  also,  that 
the  Court  had  no  power  to  order 
payment  by  the  defendants  of 
the  plaintiffs'  costs  as  between 
solicitor  and  client:    the  plain- 
tiffs were  trustees,  but  the  action 
was  not  in  respect  of  the  trust; 
and  in  an  ordinary  case  payment 
of  such  costs  can  be  ordered  only 
as  the  price  of  an  indulgence. — 
Per    MiDDLETON,    J. : — ^Restitu- 
tion  could   not   be   ordered   in 
specific  performance  of  the  coven- 
ant to  repair. — Per  Clute,  J. : — 
Even  if  there  was  no  forfeiture 
giving  a  right  of  re-entry,  the 
plaintiffs  would  be  entitled  to 
relief,  because  waste  had  been 
committed  of  such  a  nature  that 
a  mandatory  order  to  restore  the 
wall  would  be  the  only  sufficient 
and   appropriate   remedy;    and 
also  because,  a  sufficient  notice 
to  repair  having  been  given,  and 
the  repairs  not  having  been  made 
within  the  time  limited  by  the 
notice,  a  right  of  action  arose, 
not  only  for  forfeiture,  but  also, 
if  forfeiture  was  not  available, 
for  other  relief,  and  the  appro- 
priate remedy  would  be  to  re- 
store the  wall. — Per  Clute,  J., 
also: — ^The  receipt  by  the  plain- 
tiffs, after  breach,  of  sums  equiva- 
lent to  rent,  was  not  a  waiver  of 
the   right  of  forfeiture,  the   re- 
ceipt   being    expressly    without 
prejudice  to  the  plaintiffs'  rights. 
—  Per   Clute,   J.,    also: —  The 
notice,    signed   by   one   of   the 
trustee-plaintiffs,  and  adopted  by 
aJl,  was  sufficient. — ^Judgment  of 
Sutherland,  J.,  varied.  Holman 
V.  Knox,  688. 


LEGACY. 


See  Will. 


UEN. 

See  Mechanics'  Liens. 


LIMITATION  OF  ACTIONS. 

Recovery  of  Land — Possession 
— Evidence  of  Tenancy — Payment 
of  Taxes — Recognition  of  Owner- 
ship— Mortgage — Registered  Dis- 
charge —  New  Starting-point.]  — 
The  plaintiff,  desiring  to  provide 
his  son  with  a  home,  purchased 
land,  and  mortgaged  it.  He  let 
his  son  into  possession,  and  the 
son  remained  in  undisturbed  pos- 
session from  April,  1895,  until 
April,  1907,  after  which  his  wife 
(the  defendant)  and  child  con- 
tinued in  possession  until  his 
death  in  April,  1908.  The  prop- 
erty was  then  rented  by  the 
plaintiff  for  a  time,  the  rent  being 
paid  to  the  defendant;  and,  when 
the  tenancy  expired,  the  defen- 
dant resumed  possession.  During 
the  whole  period  no  rent  was  paid 
to  the  plaintiff,  and  he  paid  the 
interest  on  the  mortgage  and  the 
taxes,  the  land  being  assessed  to 
him  as  freeholder  and  to  the  son 
as  tenant: — Held,  that,  when  the 
son  was  let  into  possession,  he 
became  a  tenant  at  will,  and  the 
right  of  entry  to  the  plaintiff 
accrued  at  the  expiration  of  one 
year  thereafter.  In  such  a  case, 
the  continuation  of  the  posses- 
sion is  regarded  as  a  tenancy  at 
sufferance,,  unless  evidence  be 
given  that  a  fresh  tenancy  has 
been  created;  a  new  tenancy  at 
will  is  to  be  implied  from  acts  and 
conduct  of  the  parties  which 
ought  to  satisfy  a  jury  (or  the 
Court)  that  there  is  such  an 
agreement;  and  here  the  facts 
shewed  that  the  plaintiff  was 
from  year  to  year  recognised  as 
the  owner  and  the  son  as  th^ 
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occupier  or  tenant — ^with  the  ex- 
press assent  and  acceptance  of 
the  son;  and,  therefore,  the 
plaintiff's  right  was  not  barred, 
under  the  Limitations  Act,  by 
the  son's  possession  for  ten  years 
after  the  plaintiff's  right  of  entry 
first  accrued. — Foster  v.  Emerson 
(1864),  5  Gr.  135,  followed. 
—Keffer  v.  Keffer  (1877),  27  C.P. 
267,  distinguished. — Heldy  also, 
that,  even  if  the  son  had 
acquired  a  title  under  the  statute 
as  against  the  plaintiff,  the 
execution  and  registration,  in 
1911,  of  a  discharge  of  the 
mortgage  made  by  the  father 
when  he  bought  the  land, 
gave  a  new  starting-point  to 
the  statute.  —  Henderson  v. 
Henderson  (1896),  23  A.R.  677, 
Lawlor  v.  Lawlor  (1882),  10 
S.C.R.  194,  and  Ludbrook  v.  Lwd- 
fcroojk,  [1901]  2  K.B.  96,  followed. 
— ^Judgment  of  Mulock,  C.J. 
Ex.D.,  reversed.  Noble  v.  Noble, 
379. 


LIQUIDATED  DAMAGES. 

See  Mechanics'  Liens. 


LIQUOR  UCENSE  ACT, 

See  Intoxicating  Liquors  — 
Municipal  Corporations,  6,  7, 
8. 


LOCAL  OPTION  BY-LAW. 

See  Municipal  Corporations, 
6,  7,  8. 


LORD'S  DAY  ACT. 

See  Vendor  and  Purchaser, 


MALICIOUS  PROSECUTION. 

Reasonable  and  Probable  Cause 
— Belief  of  Defendant  in  TriUh  of 
Charge  Laid — Question  for  Jury — 
New  Trial.] — In  an  action  for 
malicious  prosecution,  the  belief 
of  the  defendant  in  the  truth  of 


the  charge  which  he  laid  is  a  fact 
material  to  be  considered  in  de- 
termining whether  there  was 
reasonable  and  probable  cause 
for  the  prosecution;  the  state  of 
the  defendant's  mind  is  a  fact; 
and  where  the  evidence,  whether 
of  one  or  more  witnesses  (includ- 
ing the  defendant  himself  or 
otherwise),  may  lead  to  different 
conclusions  as  to  his  belief,  it  is 
not  for  the  Judge  but  for  the  jury 
to  say  what  the  fact  is.  And, 
in  this  action,  the  question 
whether  the  defendant  honestly 
believed  in  the  truth  of  the  charge 
which  he  laid  against  the  plain- 
tiff was,  in  the'  circumstances, 
which  suggested  want  of  such 
belief  by  the  defendant,  for  the 
jury. — Ford  v.  Canadian  Express 
Co.  (1910-11),  21  O.L.R.  585,  24 
O.L.R.  462,  and  Longdon  v.  BU- 
sky  (1910),  22  O.L.R.  4,  explain- 
ed.— ^Judgment  of  the  Judge  of 
the  County  Court  of  the  County 
of  Ontario,  in  favour  of  the  plain- 
tiff, set  aside,  and  a  new  trial 
ordered,  the  question  of  the  de- 
fendant's belief  not  having  been 
left  to  the  jury.  Connors  v.  i2eui, 
44. 


MANDAMUS. 

See  Municipal  Cobporations, 
6 — Schools — Sheriff. 


MANDATORY  ORDER- 

See  Landlord  and  Tenant. 


MASTER  AND  SERVANT. 
See  Contract,  2 — ^Mines  and 
Minerals,  1. 


MECHANICS'  LIENS. 

Liability  of  Owner  to  Material- 
man-^BuOding  Contract  —  Con- 
tractor Failing  to  Complde  Work 
in  Due  Time — Provisions  of  Con- 
tract— Allowance  for  Delay — Pen- 
alty or  Liquidated  Damages — Ex- 
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tinguishment  of  Balance  Due  to 
Contractor — Ciaim  of  lAen — Die- 
dUowance.] — A  buildiiig  contract, 
dated  the  29th  August,  1910, 
provided  for  the  payment  of 
16,700  in  instahnents  to  the  con- 
tractor after  the  rate  of  80  per 
cent,  of  the  value  of  work  and 
material  every  fourteen  days  as 
the  work  proceeded;  also,  that 
time  should  be  of  the  essence  of 
the  contract,  and  the  whole  of 
the  premises  should  be  erected 
and  completed  internally  so  as 
to  be  in  a  fit  and  prox)er  condi- 
tion for  commercial  occupation 
and  use  within  six  weeks  of ^  the 
date  of  the  contract,  under  a 
penalty  of  $20  per  day  for  every 
day  the  owner  should  be  denied 
the  full  and  proper  use  of  the 
premises;  and  the  contractor 
specially  agreed  to  pay  the  owner 
the  said  sum  of  $20  per  day  for 
every  day  the  owner  should  be 
denied  full  possession  of  the  prem- 
ises, either  directly  from  party  to 
party,  or  as  an  allowance  from 
any  sum  due  or  to  be  become  due 
to  the  contractor.  The  building 
was  not  completed  within  the 
time  agreed,  and  was  never  com- 
pleted by  the  contractor.  The 
contract-price  had  not  been  paid 
in  full  for  the  work  done  by  the 
contractor: — Held,  in  an  action 
by  a  material-man  to  enforce 
hens  against  the  land,  that,  by 
reason  of  the  penalty  mentioned 
in  the  contract  and  the  breach  of 
the  agreement  on  the  part  of  the 
contractor,  there  was  no  sum 
"justly  owing"  or  ''payable," 
within  the  meaning  of  the  Me- 
chanics' and  Wage-Earners'  Lien 
Act,  by  the  defendant  the  owner 
to  the  contractor,  and  the  plain- 
tiff was  cut  off  from  any  relief 
under  the  Act. — FarreU  v.  GaU 
lagher  (1911),  23  O.L.R.  130, 
approved   and   followed. — Held, 


also,  that,  notwithstanding  the 
use  of  the  word  "penalty,"  the 
sum  of  $20  a  day  was  really 
liquidated  damages. — Review  of 
the  authorities.— CZydcftanA:  En- 
gineering and  Shipbuilding  Co,  v. 
Don  Joe6  Ramos  Yzquierdo  y  Cae- 
taneda,  [1905]  A.C.  6,  specially 
referred  to. — ^Judgment  of  the  ' 
Local  Judge  at  North  Bay 
affirmed.  McManus  v.  Roths- 
child, 138. 

MINES  AND  MINERALS. 

1.  Injury  to  Miner  by  Fall  of 
Rock — Mining  Act  of  Ontario, 
sec.  164,  ^ttfc  ^7 — Neglect  to  Pro- 
vide ^^  Suitable  Pentice  " — Covering 
of  Shaft — Trap-door  Left  Open — 
Negligence  —  Statutory  Liability 
of  Owners  of  Mine — Master  and 
Servant — Findings  of  Jury,] — ^The 
plaintiff,  a  miner,  was  injured  by 
a  rock  falling  down  the  shaft  of  a 
mine  in  which  he  was  working  for 
the  defendants.  The  rock  came 
through  a  man-hole  situated 
above  the  mouth  of  the  shaft, 
where  men  were  engaged  in 
''stoping,"  i,e,,  making  an  over- 
head excavation  in  the  roof  of 
the  300-foot  level,  below  which 
was  the  shaft  or  winze  in  which 
the  plaintiff  was  working.  There 
was  a  trai>-door  over  the  mouth 
of  the  shaft  or  winze  in  which  the 
plaintiff  was,  and  this  was  open 
at  the  time  of  the  accident.  Be- 
fore proceeding  with  the  stoping, 
K.,  the  workman  in  charge,  sent 
his  helper  (C.)  to  see  that  the 
trap-door  was  closed,  and  C. 
called  back  that  ''everything 
was  all  right,"  upon  which  the 
stoping  proceeded.  E.  said  that 
it  was  C.'s  duty,  not  only  to  see 
that  the  trap-door  was  closed, 
but  to  see  that  it  remained 
closed  while  the  stoping  was  go- 
iog  on.   The  trap-door,  however, 
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was  left  open;  if  it  had  not  been 
the  plaintiff  could  not  have  been 
injured  as  he  was.  In  an  action 
at  common  law  and  xmder  the 
Mining  Act  of  Ontario  to  re- 
cover damages  for  the  plaintiff's 
injuries,  the  jury  found,  in  an- 
swer to  questions:  (1)  that  the 
plaintiff's  injuries  were  caused  by 
the  negligence  of  the  defendants; 
(2)  "in  not  providing  proper 
pentice  over  the  man-hole  into 
the  stope."  They  also  answered 
"yes"  to  question  3,  "Did  the 
defendants  fail  to  provide  a  suit- 
able pentice  for  the  protection 
of  workmen  in  the  shaft  in  which 
the  plaintiff  was  injured  (as  re- 
quired by  sub-sec.  17  of  sec.  164 
of  the  Mining  Act  of  Ontario)?" 
They  also  negatived  negligence 
or  contributory  negligence  on  the 
part  of  the  plaintiff:  —  Held 
(Meredith,  '  J.A.,  dissenting), 
that  the  plaintiff  had  established 
a  good  cause  of  action  against 
the  defendants  for  a  breach  of 
rule  17  of  sec.  164;  that  there  was 
reasonable  evidence  to  support 
the  findings  of  the  jury;  and  that 
the  findings  were  sufficient  to 
warrant  a  judgment  in  the  plain- 
tiff's favour. — ^Judgment  of  FaI/- 
CONBRIDGE,  C.J.K.B,,  affirmed. — 
Per  Garrow,  J.A.: — ^The  trap- 
door, if  kept  shut,  would  have 
been  a  "suitable  pentice,"  in  the 
language  of  rule  17,  but  when 
open  was  no  pentice  at  all;  and 
for  the  failure  to  keep  it  shut  the 
defendants,  and  not  the  plaintiff, 
should  suffer;  the  defence  of 
common  employment  having  no 
application  in  the  case  of  a 
breach  of  a  statutory  duty. — Per 
Meredith,  J. A. : — ^A  "suitable 
I)entice"  is  merely  a  suitable  cov- 
ering to  save  those  below  from 
things  falling  from  above.  The 
covering  of  the  shaft  was  a  per- 
fect  safeguard  when   the   trap- 


door was  closed;  the  trap-door 
!  was  necessary  for  the  working  of 
the  mine.  The  negligence  of  C.  in 
reporting  to  E.  that  the  door  was 
closed  was  the  direct  and  im- 
mediate cause  of  the  plaintiff's 
injury;  and  the  action  should 
have  been  brought  against  C,  or 
against  the  defendants  under  the 
Workmen's  Compensation  for  In- 
juries Act.  Siven  v.  Temsikaming 
Mining  Co,,  524. 

2.  Mining  Act  of  Ontario,  19(^, 
sec,  7^ — Time  for  Performance  of 
Work  on  Mining  Claim — Comr 
mencement  and  Expiry  of  Periods 
—''The  Three  Months  Immedir 
ately  Following  the  Recording^* — 
Restaking — Adoption  of  Staking 
of  Former  Holder  of  Claim — Fail- 
ure to  Shew  Abandonment,] — 
j  "The  three  months  immediately 
I  following  the  recording,"  during 
which  the  recorded  holder  of  a 
'  mining  claim  is  to  perform  thirty 
days'  work  thereon,  according  to 
sec.  78  of  the  Mining  Act  of  On- 
tario, 8  Edw.  VII.  ch.  21,  begins 
to  run,  not  on  the  day  of  the  re- 
cording, but  on  the  next  day 
thereafter. — ^The  disputant,  who 
staked  and  recorded  mining 
claims  on  the  7th  September, 
1909,  and  did  the  thirty  days' 
work  within  the  three  months, 
but  did  not  do  the  sixty  days' 
work  required  by  the  statute  to 
be  done  within  the  year  following 
the  expiration  of  the  three 
months,  restaked  on  the  7th 
December,  1910,  deeming  that 
the  year  had  expired  and  that  the 
land  was  open.  The  respondents 
staked  the  same  claims  on  the 
8th  December: — Held,  that  both 
the  restaking  by  the  disputant 
and  the  staking  by  the  respond- 
ents were  properly  disallowed  by 
the  Mining  Commissioner — the 
former  on  the  construction  of  the 
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statute;  and  the  latter  because 
the  claims  were  not  abandoned, 
and  the  respondents  had  no  right 
to  appropriate  the  stakes  planted 
by  the  disputant  and  to  adopt 
as  their  work  the  blazing  of  the 
lines  by  him.  Re  Burns  and  Hall^ 
168. 

See  Deed,  2. 


MISCONDUCT. 

See  Contract,  2. 


MISREPRESENTATION. 

See  Trade  Mark. 

MISREPRESENTATION  OF 
AUTHORITY. 

See  Contract,  2. 

MORTGAGE. 

Power  of  Sale — Duty  of  Mort- 
gagee— Sale  at  Fair  Value  —  Con- 
duct of  Sale  —  Conditions — With- 
drawal of  Bid— Collusion  between 
Mortgagee  and  Purchaser — Slight 
Evidence  of,] — ^The  judgment  of  a 
Divisional  Court,  23  O.L.R.  481, 
dismissing  an  action  to  set  aside 
a  sale  of  land  under  the  powers  of 
sale  contained  in  certain  mort- 
gages, was  affirmed.  Kaiserhof 
Hotel  Co.  V.  Zuber,  IH. 

See  Limitation  of  Actions. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  Application  of  Funds  in 
Payment  of  Costs  of  Officer  In- 
curred in  Action  against  him  — 
Class  Action  against  Councillors  to 
Recover  Moneys  Paid — Status  of 
Plaintiff  (w  Ratepayer  —  Tenant 
— Liability  for  Taxes  —  Breach  of 
Trust — Trustee  Act  —  Applicar 
tion  of.] — ^The  plaintiff,  suing  as  a 
ratepayer  of  a  town,  on  behalf  of 
himself  and  all  other  ratepayers, 
claimed  from  the  defendants,  who 
were  the  members  of  the  town 


council  for  the  year  1911,  a  sum 
of  money  paid  out  of  the  fimds  of 
the  town  corporation,  upon  the 
vote  of  the  defendants,  to  a  firm 
of  solicitors  for  a  bill  of  costs  in- 
curred in  defending  the  Chief 
Constable  of  the  town  in  an  ac- 
tion brought  against  him  and  the 
town  corporation.  The  plaintiff's 
name  was  on  the  assessment  slip 
for  1911  as  one  of  the  tenants  of 
a  property  assessed  to  the  land- 
lord, as  freeholder,  and  the 
tenants,  as  occupants;  the  total 
amount  of  taxes  being  $15.75, 
apportioned  as  between  the  ten- 
ants. There  was  no  proof  that 
the  tenants,  as  between  them  and 
the  landlord,  had  to  pay  the 
taxes: — Heldy  that,  in  a  class  ac- 
tion such  as  this,  the  Court  must 
ascertain  by  strict  proof  that  the 
plaintiff  has  the  interest  which  he 
alleges  and  upon  which  his  title 
to  sustain  the  suit  is  founded, 
i.e.f  as  a  member  of  a  class  stand- 
ing in  the  same  situation  and 
having  one  common  right  and  one 
common  interest.  —  Hichens  v. 
Congreve  (1828),  4  Russ.  562,  and 
Clay  V.  Rufford  (1849),  8  Hare 
281,  followed.— And  held,  that 
the  plaintiff  was  only  contin- 
gently a  ratepayer;  for,  without 
stipulation  to  the  contrary,  the 
law  regards  the  landlord  as  the 
person  to  pay;  and,  if  the  tenant 
is  called  ^n,  he  can  deduct  the 
payment  from  his  rent  or  be 
otherwise  recouped  by  his  land- 
lord; and  the  plaintiff's  status 
was  of  too  vague  and  fugitive  a 
character  to  justify  his  inter- 
ference on  behalf  of  the  class. — 
Dove  V.  Dove  (1868),  18  C.P.  424, 
followed.— ^ttccre,  as  to  the  perti- 
nence of  the  Trustee  Act,  62 
Vict.  (2)  ch.  15  (O.),  to  the  case  of 
municipal  councillors  applying 
municipal  funds  to  the  payment 
of  the  costs  of  the  Chief  Con- 
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stable  of  the  municipality,  in  an 
action  against  him  as  an  officer  of 
justice  acting  in  the  enforcement 
of  the  Liquor  License  Act. — ^Judg- 
ment of  Denton,  Jun.  Co.  G.J. 
York,  affirmed.  Rochford  v. 
Brown,  206. 

2.  Drainage — Township  By4aw 
Authorising  Raising  of  Money  to 
Pay  for  Work  Done  tvithout  By- 
law— Absence  of  Engineer's  iZe- 
port — Condition  Precedent  —  As- 
sessment —  Municipal  Drainage 
Act,  sec.  77 — Motion  to  QucLsh  By- 
law —  Discretion  —  Position  of 
Applicant  —  Waiver  —  Estoppel.] 
— A  by-law  passed  by  a  township 
council  on  the  26th  September, 
1910,  purporting  to  be  a  by-law 
for  the  repair  and  maintenance  of 
existing  drainage  works  in  the 
township  and  for  borrowing  a 
sum  to  complete  the  same,  was 
not  in  fact  intended  to  provide 
for  the  doing  of  any  work  under 
it,  but  was  passed' solely  for  the 
purpose  of  recouping  the  town- 
ship corporation  in  respect  of 
repairs  and  improvements  al- 
ready made  and  paid  for  by  the 
council  to  an  amount  exceeding 
$800,  without  a  report  from  an 
engineer,  a  by-law,  or  an  assess- 
ment:— Held  (Meredith,  J. A., 
dissenting),  that  the  by-law  must 
be  quashed  for  illegahty. — Order 
of  the  Drainage  Referei  reversed. 
— Per  Garrow,  J.A.  :  —  Where 
proceedings  for  the  original  con- 
struction of  a  drain  are  instituted 
under  the  Municipal  Drainage 
Act,  they  begin  by  a  petition, 
followed  by  an  engineer's  report. 
Both  are  in  the  nature  of  con- 
ditions precedent,  required  to 
found  jurisdiction  in  the  council 
to  charge  and  assess  the  lands  in 
the  drainage  area  for  the  expense 
of  the  work.  If  subsequent  re- 
pairs are  required,  and  the  cost 


exceeds  $800,  they  fall  within 
sec.  77  of  the  Act,  which,  while 
dispensing  with  the  petition  re- 
quired by  sec.  3,  expressly  re- 
quires a  report;  and  only  when 
the  council  has  received  and  for* 
mally  adopted  such  a  report  may 
it  undertake  the  work  "specified 
in  the  report,"  for  the  doing  of 
which  the  engineer  is  given  all 
the  powers  to  assess  provided  in 
respect  of  an  original  work. 
Section  89  implies  an  assessment 
lawfully  made,  upon  the  faith  of 
which  money  has  bieen  advanced 
out  of  the  general  fund.  There 
was  no  proper  evidence  of  estop- 
pel on  the  part  of  the  appellant 
seeking  to  have  the  by-law 
quashed,  even  if  estoppel  could 
arise  in  respect  of  a  statutory 
condition  precedent  conferring 
jurisdiction.  The  Gourt  has  a 
discretion  on  an  application  to 
quash  a  municipal  by-law;  but 
the  discretion  is  a  judicial  one, 
not  to  be  exercised  arbitrarily; 
and  there  was  nothing  in  the 
circumstances  to  justify  the 
Gourt  in  exercising  it  in  favour 
of  the  by-law. — Per  Meredith, 
J.A.: — ^The  appellant  waived  his 
right,  as  he  might,  to  the  pro- 
ceedings not  taken;  and  was 
estopped  from  seeking  the  un- 
just advantages  which  he  was 
seeking  in  this  proceeding.  — 
Township  of  McKiUop  v.  Town- 
ship of  Logan  (1899),  29  S.G.R. 
702,  ddscussed.  Re  Johnston  and 
Township  of  Tilbury  East,  242. 

3.  Erection  of  Bridge  over  Creek 
— Narrowing  of  Channel — Flood- 
ing Lands— Action  Brought  in 
High  Court  —  Transference  to 
Drainage  Referee  for  Trial  — 
Jurisdiction  of  Referee — No  Ques- 
tion of  Drainage  Involved — 9  Edw. 
VII.  ch.  28,  sec.  2  —  Municipal 
Drainage  Act,  10  Edw.  VII.  ch. 


Digitized  by  VjOOQIC 


XXV.] 


INDEX. 


693 


90 — Cause  of  Complaint  —  Time- 
limit  for  Making  Claim  —  Im- 
proper Interference  with  Channel 
— Finding  of  Referee — Affirmance 
on  Evidence  —  Damages  —  Depre- 
dation in  Selling  Value  of  Land — 
Fear  of  Future  Flooding,] — An 
action  for  damages  for  flooding 
the  plaintiff's  lands  was  begun  on 
the  28th  December,  1909,  in  the 
High  Court.  The  action  was  set 
down  for  trial;  and  an  order  was 
made,  by  the  Judge  presiding  at 
a  sittings  for  the  trial  of  actions, 
transferring  the  action  for  trial  to 
the  Drainage  Referee.  The  order 
recited  that  it  appeared  that  the 
action  involved  the  question  of 
drainage.  It  appeared,  ^though 
not  so  stated  on  the  face  of  the 
order,  that  the  parties  consented 
to  it;  and  it  was  not  moved 
against.  The  Referee  tried  the 
action,  and  determined  it  in 
favour  of  the  plaintiff.  Upon  ap- 
peal from  the  judgment,  the  point 
was  raised  by  the  defendants  that 
the  Referee  had  no  authority  or 
jurisdiction  to  deal  with  the  case 
under  the  order,  because  the  case 
did  not  fall  within  the  provisions 
of  the  Municipal  Drainage  Act, 
no  question  of  drainage  being  in- 
volved, and  the  cause  of  com- 
plaint having  arisen  more  than 
two  years  before  the  commence- 
ment of  the  action.  The  cause  of 
the  flooding  was  the  erection  by 
the  defendants  in  1907  of  a  bridge 
across  a  creek,  which  had  the 
effect  of  narrowing  its  channel. 
The  earliest  flooding  occurred  on 
the  30th  December,  1907,  and 
the  other  floodings  in  the  years 
1908  and  1909:— ffeW,  that  the 
cause  of  complaint  was  not  the 
building  of  the  bridge,  but  the 
damage  occasioned  by  the  sub- 
sequent floods,  and  that  was 
within  two  years  before  the  com- 
mencement of  the  action;    and 


by  the  amendment  to  the  Muni- 
cipal Drainage  Act,  9  Edw.  VII. 
ch.  78,  sec.  2,  now  sec.  99  of  the 
Municipal  Drainage  Act,  10  Edw. 
VII.  ch.  90,  the  Court  or  Judge  is 
empowered  to  transfer  an  action, 
not  only  where  it  appears  that 
the  relief  sought  is  properly  the 
subject  of  proceedings  under  the 
Act,  but  where  it  appears  that 
the  action  may  be  more  con- 
veniently tried  before  and  dis- 
posed of  by  the  Referee;  and, 
therefore,  the  objection  could  not 
avail  the  defendants. — McClure 
V.  Township  of  Brooke  (1902),  6 
O.L.R.  69,  distinguished. — Held^ 
also,  that  the  finding  of  the 
Referee  that  there  was  an  im- 
proper interference  with  the  width 
of  the  channel  of  the  creek,  with 
the  result  that  in  times  of  freshet 
there  was  an  interruption  of  the 
flow  of  the  stream,  which  had  the 
effect  of  flooding  the  plaintiff's 
lands,  was  in  accordance  with  the 
great  preponderance  of  the  testi- 
mony, and  should  be  affirmed. — 
Held,  also,  that  the  plaintiff  was 
confined  to  such  damage  as 
properly  and  naturally  resulted 
from  each  flooding;  and  the 
alleged  depreciation  in  the  selling 
value  of  the  plaintiff's  land,  by 
reason  of  the  fear  of  future  flood- ^ 
ing,  was  not  comprised  therein. — 
West  Leigh  Colliery  Co.  v.  Tunni- 
diffe  &  Hampson  Limited,  [1908] 
A.C.  27, 29,  followed.— Judgment 
of  the  Referee  varied  by  reducing 
the  amount  of  damages  allowed 
by  him.  Wigle  v.  Township  of 
Gosfield  South,  646. 

4.  Erection  by  Electric  Power 
Company  of  Poles  and  Wires  in 
Highways — Permission  of  Muni- 
cipal Council — Necessity  for  — 
Opening  of  Highways — Approval 
— Designation  of  Places  for  Poles 
— Incorporating  Act,  2  Edw.  VII. 
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ch.  107,  sees,  12, 13,  21  (D.)— Ap- 
plication of  sec.  90  of  Railway 
Act,  1888,  and  Amendment — Con- 
^tency.] — Section  90  of  the  Do- 
minion Railway  Act  of  1888,  51 
Vict.  ch.  29,  is,  by  sec.  21  of  the 
Act  incorporating  the  Toronto 
and  Niagara  Power  Company,  2 
Edw.  VII.  ch.  107  (D.),  made 
applicable  to  that  company  and 
their  undertakings,  in  so  far  as 
not  inconsistent  with  the  incor- 
porating Act;  and  the  sub-sec- 
tion added  to  sec.  90  by  62  &  63 
Vict.  ch.  37,  requiring  the  con- 
sent of  the  municipal  council 
having  jurisdiction  over  a  high- 
way to  the  erection  of  poles  and 
wires  in  such  highway,  and  mak- 
ing the  opening  up  of  the  high- 
way for  such  purposes  subject*  to 
the  direction  and  approval  of 
such  person  as  the  municipal 
council  may  appoint,  and  per- 
mitting the  council  to  designate 
the  places  for  the  poles,  is  not 
inconsistent  with  sees.  12  and  13 
nor  with  other  provisions  of  the 
company's  incorporating  Act,  and 
is  to  be  read  as  part  thereof;  and 
the  powers  given  by  sees.  12  and 
13  are  to  be  exercised  in  con- 
formity with  the  directions  of 
sec.  90  as  so  amended  (now  sec. 
247  of  R.S.C.  1906,  ch.  37),  in 
so  far  as  they  relate  to  the  con- 
struction and  maintenance  of 
hues  for  the  conveyance  of  light, 
heat,  power,  and  electricity  upon 
or  along  highways,  squares,  or 
other  public  places. — ^Judgment 
of  Boyd,  C,  24  O.L.R.  537,  re- 
versed. Toronto  and  Niagara 
Power  Co,  v.  Town  of  North 
Toronto,  475. 

5.  Erection  by  Telephone  Com- 
pany of  Poles  and  Wires  on 
Bridge  —  Absence  of  Consent 
of  Municipality — Notice — Direc- 
tion  of  Officer  —   Trespass  — 


Remedy  —  Forum  —  Injunction 
-43  Vict.  ch.  67  (Z>.)  —  45 
Vict.  ch.  95  (D.)  —  Railway 
Act,  sec.  2^8  —  Application  to 
Bridge  as  Part  of  Highway.] — 
Hdd,  that  the  Bell  Telephone 
Company  of  Canada,  the  defen- 
dant, had  not  the  right,  without 
the  consent  of  the  municipality 
in  the  case  of  local  lines,  and 
without  a  week's  notice  or  the 
direction  of  the  mimicipality  or 
its  officer  in  the  case  of  long- 
distance or  trunk  lines,  to  erect 
its  poles  and  wires  upon  a  bridge 
built  by  the  Corporation  of  the 
County  of  Haldimand,  the  plain- 
tiff, crossing  the  Grand  river  in 
the  village  of  Cayuga;  the  bridge 
being  a  part  of  the  highway. — 
The  statutory  power  conferred 
upon  the  defendant  by  its  Act  of 
incorporation,  43  Vict.  ch.  67- 
(D.),  was  modified  by  an  amend- 
ment, 45  Vict.  ch.  95,  and  both 
were  sup>erseded,  in  so  far  as  the 
question  in  this  case  was  con- 
cerned, by  the  provisions  of  sec. 
248  of  the  Railway  Act,  R.S.C. 
1906,  ch.  37,  which  applies  to 
bridges,  notwithstanding  that 
they  are  not  specially  mentioned 
in  it,  although  mentioned  in  the 
incorporating  Act. — Held,  also, 
that  the  defendant,  ever  since  it 
began  the  erection  of  poles  and 
wires  upon  the  bridge,  was  a  tres- 
passer; and  the  plaintiff  was  en- 
titled to  come  to  the  Court  for 
relief;  and  was  not  required  to 
apply  to  the  Board  of  Railway 
Commissioners;  and  the  defen- 
dant should  be  enjoined  from 
continuing  to  trespass. — ^Judg- 
ment of  Latchford,  J.,  reversed. 
County  of  Haldimand  v.  Bell 
Telephone  Co.  of  Canada,  467. 

6.  Local  Option  By-law — Peti- 
tion for  Submission — Right  of 
Petitioners  to  Withdraw  Names — 
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Liquor  lAcense  Ady  sec,  141  ^  and 
Amendments  —  Mandamus.]  — 
Where  a  petition  in  writing  signed 
by  twenty-five  per  cent,  of  the 
total  number  of  persons  appear- 
ing by  the  last  revised  voters'  list 
of  the  municipahty  to  be  quali- 
fied to  vote  at  municipal  elec- 
tions, is  filed  with  the  clerk  of  the 
municipality!  on  or  before  the  1st 
November,  praying  for  the  sub- 
mission of  a  local  option  by-law 
(Liquor  License  Act,  R.S.0. 1897, 
ch.  245,  sec.  141,  amended  by  6 
Edw.  VII.  ch.  47,  sec.  24,  and  7 
Edw.  VII.  ch.  46,  sec.  11),  it  is 
not  open  to  any  of  the  petitioners, 
after  the  1st  November,  even 
before  action  by  the  municipal 
council,  to  withdraw  their  names. 
— Halladay  v.  City  of  Ottawa 
(1907),  14  O.L.R.  458,  distin- 
guished.— Mandamus  to  a  town- 
ship council  to  submit  a  by-law. 
Re  Keeling  and  Township  of 
Brant,  181. 

7.  Local  Option  ByAaw — Vot- 
ing on — Form  of  BaUot — Liquor 
License  Act,  sec.  141  (8) — Devior 
Hon  Affecting  Substance  and  CaU 
cukUed  to  Mislead  —  Interpreta- 
tion Act,  sec.  7  (35)— Effect  on 
Result — Municipal  Act,  sec.  204 — 
Onu^.] — ^The  form  of  ballot  paper 
used  for  voting  on  a  local  option 
by-law  was  ''For  the  By-law" 
and  "Against  the  By-law,"  in- 
stead of  "For  Local  Option"  and 
"Against  Local  Option,"  as  pre- 
scribed by  sec.  141,  sub-sec.  8,  of 
the  Liquor  License  Act,  R.S.O. 
1897,  ch.  245,  as  amended  by  8 
Edw.  VII.  ch.  54,  sec.  10.  There 
was  imcontradicted  evidence  that 
voters  were  confused  and  misled 
by  the  form  of  the  ballot  paper: — 
Held,  that  the  by-law  must  be 
quashed. — Re  Giles  and  Town  of 
Almonte  (1910),  21  O.L.R.  362, 
distinguished.  —  Per    Moss, 


C.J.O.: — ^Where  it  is  shewn  that 
a  mistake  was  made  in  the  use  of 
the  form  or  that  there  was  a 
deviation  from  the  form  pre- 
scribed, it  lies  upon  the  party 
seeking  to  support  what  was  done 
to  make  it  appear  that  it  was  of 
such  a  nature  as  not  to  affect  the 
substance  of  the  votii^  or  to  be 
calculated  to  mislead  (Interpre- 
tation Act,  sec.  7  (35)  and  did 
not  affect  the  result  (Municipal 
Act,  sec.  204) ;  and  the  contrary 
was  shewn.  —  Per  Meredith, 
J.A.: — ^The  evidence  put  it  be- 
yond any  reasonable  doubt  that 
the  mistake  did  affect  the  sub- 
stance, and  was  calculated  to 
mislead,  and  may  have  affected, 
and  probably  did  affect,  the  re- 
sult. —  Judgments  of  Suther- 
land, J.,  and  a  Divisional  Court, 
reversed.  Re  Milne  and  Town- 
ship of  Tharold,  420. 

8.  Local  Option  By-law — Vot- 
ing on  —  Scrutiny  —  Votes  of 
Tenants  —  Residence  —  Finality 
of  Voters^  Lists — Voters'  Lists 
Act,  7  Edw.  VIL  ch.  4,  sec.  24  (2) 
— Vote  of  Person  Disentitled  by 
Non-resvdence — Inquiry  as  to  how 
Ballot  Marked — Municipal  Ad, 
1903,  sec.  200.]— HeH,  reversing 
the  judgment  of  Middleton,  J., 
23  O.L.R.  598,  that,  upon  a 
scrutiny,  under  the  Municipal 
Act,  of  the  votes  cast  at  the 
voting  upon  a  local  option  by-law, 
a  County  Court  Judge  has  no 
right  to  declare  void  and  deduct 
from  the  total  of  votes  cast  the 
vote  of  a  tenant  whose  name  was 
upottthe  certified  voters'  list,  but 
who  was  not  in  fact  a  resident  of 
the  municipality  when  the  list 
was  certified,  and  who  never 
afterwards  became  a  resident 
therein:  sec.  24  (2)  of  the  Voters' 
Lists  Act,  7  Edw.  VII,  ch.  4,  has 
reference  to  a  change  of  residence 
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after  the  list  is  certified. — Review 
of  the  authorities. — In  re  Local 
Option  By-law  of  the  Township  of 
SaUfleet  (1908),  16  O.L.R.  293, 
followed. — Dictum  of  Garrow, 
J. A.,  in  Re  EUis  and  Town  of 
Renfrew  (1911),  23  O.L.R.  427, 
435,  not  followed. —  Semble,  per 
Teetzel,  J.,  disagreeing  with  the 
opinion  of  Middleton,  J.,  that 
the  Ck)unty  Court  Judge  has  no 
power,  upon  a  scrutiny,  to  in- 
quire how  any  person  who  was 
not  entitled  to  vote,  marked  his 
ballot;  for  that  would  be  con- 
trary to  sec.  200  of  the  Municipal 
Act,  1903.— fie  Lincoln  Election 
PetUion  (1878),  4  A.R.  206, 
Haldimand  Dominion  Election 
Case  (1888),  1  Ont.  Elec.  Cas. 
529,  Rex  ex  rel.  Iviaon  v.  Irwin 
(1902),  4  O.L.R.  192,  and  Re 
OrangeviUe  Local  Option  By-law 
(1910),  20  O.L.R.  476,  specially 
referred  to.  Re  West  Lome 
Scrutiny^  267. 

9.  Sale  of  Municipal  Lands  — 
City  Hall  Property  —  Market 
PUice — Change  of  Site — Powers  of 
Municipality — Authority  to  Sell — 
1  Geo.  V.  ch,  95,  sec.  10  (0.)— 
Interpretation  —  Evidence — Draft 
Bill  and  Notices — Position  of 
Council  in  Making  Sale — Trus- 
tees  —  Precautions  —  Bona  Fides 
— Reasonable  Grounds.]  —  Land 
purchased  by  the  Corporation  of 
the  Town  of  London  in  1852,  for 
the  purpose  of  enlarging  the 
market  place,  was  conveyed  to 
the  corporation  in  fee,  no  trust  or 
purpose  being  indicated  in  the 
conveyances.  In  1853,  the  town 
council  changed  their  plan,  and 
erected  upon  the  front  part  of 
the  land  so  purchased  a  town  hall, 
at  the  same  time  using  other  land 
— ^purchased  for  a  town  hall  site 
as  well  as  to  enlarge  the  market 
place — ^for  market  purposes  only: 


— Semblcy  that  the  change  was 
within  the  municipal  powers.  — 
Kennedy  v.  City  of  Toronto  (1886), 
12  O.R.  211,  specially  refenred  to. 
— In  January,  1911,  a  bank  made 
an  offer  of  $100,000  for  "the  city 
hall  property,  having  a  frontage 
of  110  feet  on  Richmond  street 
by  a  depth  of  110  feet  to  the 
market  square."  This  descrip- 
tion included  land  to  the  rear  of 
the  city  hsJl,  which  was  in  fact 
part  of  the  market  square,  but 
had  come  to  be  r^arded  as  city 
hall  property: — Held,  that  the 
corporation  were  authorised  by 
1  Geo.  V.  ch.  95,  sec.  10  (O.),  to 
sell  this  land. — Held,  also,  that 
the  draft  of  the  bill  upon  which 
this  Act  was  founded  and  the 
notices  published  were  not  ad- 
missible in  evidence  to  aid  in  the 
interpretation  of  the  Act.  —  The 
corporation  contracted  to  sell  the 
land  to  the  bank  at  the  price 
named;  and  in  this  action  the 
sale  was  attacked  as  having  been 
made  by  the  city  coimcil,  who 
were  said  to  occupy  a  fiduciary 
position,  without  the  obser.vance 
of  the  precautions  that  ought  to 
be  taken  by  trustees: — Heldy  that 
all  the  rules  of  equity  with  refer- 
ence to  the  conduct  of  trustees 
cannot  be  applied  to  a  mimicipal 
council  in  the  exercise  of  its 
statutory  powers;  and  there  is 
no  warrant  in  law  or  in  equity 
for  the  contention  of  the  plaintiff, 
that,  when  the  Legislature  has 
said  that  these  lands  may  be  sold 
by  the  city  corporation  "at  such 
price  and  upon  such  terms  as  the 
Council  of  the  Corporation  may 
deem  expedient,"  the  Court  can 
add  to  this,  "provided  such  sale 
is  by  public  auction  or  by  tender 
after  due  advertisement,  and  not 
in  a  private  way,  but  only  after 
adequate  steps  have  been  taken 
to  ensure  competition." — PhUlips 
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V.  City  of  BelleviUe  (1905),  9 
O.L.R.  732,  and  Bowes  v.  City  of 
Toronto  (1858),  11  Moo.  P.C.  463, 
discussed. — ^Aiid  heldy  upon  the 
evidence,  that  the  sale  was  made 
in  good  faith,  and  the  council  not 
only  had  reasons  which  they 
might  reasonably  consider  good 
and  sufficient  to  justify  their 
action,  but  acted  with  prudence, 
propriety,  and  wisdom;  and, 
therefore,  the  sale  should  be  up- 
held.—Phillips  V.  City  of  BeUe- 
ville  (1906),  11  O.L.R.  256,  259, 
followed.  Parsons  v.  City  of 
London,  172,  442. 

See   Costs,    1  —  Schools  — 
Sheriff  —  Street  Railways,  2. 


NATURAL  GAS. 

See  Deed,  2. 


NECESSARIES. 

See  Criminal  Law,  2. 


NEGLIGENCE. 

1.  Railway  —  Section  -  man 
Killed  on  Track — Train  Running 
East  upon  North  Track — Absence 
of  Head-light  in  Fog  —  Rules  of 
Company — Findings  of  Jury — 
Inference  —  Contributory  Negli- 
gence.]— Early  on  a  foggy  morn- 
ing in  September,  the  plaintiflf's 
husband,  a  section -man  em- 
ployed by  the  defendants,  was 
working  on  the  north  track  of 
the  defendants'  double-tracked 
line,  when  he  was  struck  by  an 
engine  coining  from  the  west  upon 
the  north  track,  and  killed.  He 
must  have  heard  the  engine  ap- 
proaching, but  supposed  that  it 
was  on  the  south  track,  which 
was  the  usual  one  for  east-bound 
trains.  In  an  action  b y  his  widow 
to  recover  damages  for  his  death, 
the  jury,  in  answer  to  questions 
submitted,  found  that  the  defen- 
dants had  been  negligent  in:   (1) 

48 — XXV.   O.L.B. 


"neglecting  to  switch  back  train 
on  to  right  line  at  Lyn;"  (2)  not 
carrying  a  head-light.  The  jury 
also  found  that  there  had  been  no 
contributory  negligence;  and 
they  assessed  the  plaintiff's  dam- 
ages at  a  sum  for  which  the  trial 
Judge  pronounced  judgment  in 
her  favour,  with  costs: — Held,  on 
appeal,  that  there  was  no  proper 
evidence  to  support  the  first 
finding  of  negligence;  but  (Mere- 
dith, J.A.,  dissenting)  that,  as 
there  was  uncontradicted  evi- 
dence that  the  engine  had  no 
head-light,  as  the  defendants' 
rules  provided  that  a  train  run- 
ning when  obscured  by  fog  must 
display  a  head-light,  as  the  jury 
might  well  infer  that,  if  it  had 
been  displayed,  it  probably  would 
have  prevented  the  accident,  as 
the  point  was,  though  not  speci- 
ally mentioned  in  the  pleadings, 
submitted  to  the  jury  by  the 
trial  Judge,  without  objection, 
and  was,  in  the  circumstances, 
one  proper  for  their  considera- 
tion, and  as  there  was  evidence 
upon  which  the  jury  might  well 
negative  contributory  negligence, 
judgment  was  properly  given  for 
the  plaintiff. — Per  Meredith, 
J.A.: — ^The  jury  may  act  upon 
proper  presumptions  of  fact,  but 
may  not  draw  upon  their  imag- 
inations, nor  supply  facts  which 
ought  to  be  proved  imder  oath. 
The  analogy  of  judicial  notice 
obtains  to  some  extent,  but  is 
limited  to  a  few  matters  of  ele- 
mental experience;  and  it  is  not 
in  the  category  of  elemental  ex- 
perience that  in  a  dense  fog  in 
the  daylight  the  head-light  of  an 
engine  would  have  conveyed  to 
the  deceased  the  fact  that  the 
train  was  running  on  the  east- 
bound  track,  in  time  to  save  him 
from  his  assurance  that  it  was  on 
the  other  track.    There  was  not 
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a  particle  of  evidence  that  the 
negligence  of  the  defendants  in 
running  the  train  without  a  head- 
light was  the  cause  of  the  acci- 
dent; and  there  should  be  a  new 
trial.  Graham  v.  Grand  Trunk 
R.W.  Co.,  429. 

2.  Street  Railway  —  Injury  to 
Passenger — Electric  Explosion  — 
Conduct  of  Motorman — Findings 
of  Jury  —  Evidence  —  Inspection 
— Recollection  of  Witness — Writr- 
ten  Report — Improper  Rejection — 
New  Trial,] — The  plaintiff  was  a 
passenger  upon  an  electric  street- 
car of  the  defendants,  when  an 
electric  explosion  occurred  in  the 
car,  and  the  plaintiff  was  injured 
by  being  forced  out  of  the  car  and 
thrown  upon  the  ground  by  his 
panic-stricken  fellow-passengers. 
In  an  action  to  recover  damages 
for  his  injury,  he  alleged  as  negli- 
gence on  the  part  of  the  defen- 
dants, among  other  things,  that 
they  had  not  properly  inspected 
the  controller.  At  the  trial,  which 
took  place  thirteen  months  after 
the  explosion,  the  defendants 
called  as  a  witness  the  foreman  at 
one  of  their  barns  to  shew  that 
there  had  been  a  proper  inspec- 
tion. The  witness  could  not, 
from  memory  alone,  testify  to  an 
inspection  shortly  before  the  acci- 
dent. C!oimsel  for  the  defendants 
proposed  to  put  into  the  witness's 
hands  a  report,  signed  by  him  in 
the  usual  course  of  his  work, 
shewing  that  the  car  had  been 
examined  three  days  before  the 
explosion.  Upon  objection  by 
the  plaintiff,  the  trial  Judge  ruled 
that  the  witness  could  not  re- 
fresh his  recollection  by  looking 
at  the  report,  unless  he  had  a 
recollection  to  refresh,  which  he 
did  not  profess  to  have;  and, 
therefore,  excluded  the  testi- 
mony.    The  jury  found  negli- 


gence on  the  part  of  the  defen- 
dants in  that:  (1)  the  motorman 
was  incompetent  to  handle  a  car 
in  case  of  emergency;  (2)  had  he 
used  the  air-brake,  the  car  could 
have  been  brought  to  a  stop  be- 
fore the  accident  happened;  and 
(3)  that  the  car  was  not  properly 
inspected;  and  judgment  was  en- 
tered for  the  plaintiff: — Heldy 
upon  appeal,  that  the  testimony 
of  the  foreman  was  improperly 
rejected. — Held,  also,  per  Mere- 
dith, J.A.,  that  the  finding  as  to 
the  incompetence  of  the  motor- 
man  afforded,  in  itself,  no  cause 
of  action;  and  that  there  was  no 
reasonable  evidence  of  negligence 
on  the  part  of  the  motorman  in 
failing  to  apply  the  brakes  before 
seeking  to  reassure  the  passengers 
and  to  have  the  electric  current 
cut  off  by  the  removal  of  the  pole 
from  the  wire. — A  new  trial  was 
directed.  Fleming  v.  Toronto 
R.W.  Co.,  317. 

See  Bills  of  Exchange  — 
Damages,  2,  3  —  Mines  and 
Minerals,  1  —  Partnership  — 
Railway— Street  Railways,  1- 


NEW  TRIAL. 

See  Malicious  Prosecution — 
Negligence,  2 — Partnership. 


NOTICE  OF  ERECTION  OF 
POLES  AND  WIRES. 

See  Municipal  Corporations, 
5. 


NOTICE  OF  FORFEITURE. 

See  Landlord  and  Tenant. 


NOTICE  TO  REPAIR. 

See  Landlord  and  Tenant. 


3. 


NXnSANCE. 
See  Vendor  and  Purchaser, 
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OIL  LEASES. 

See  Contract,  1. 

ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Street  Railways,  ?. 


PARENT  AND  CHILD. 

See  Infant. 


PART  PERFORMANCE. 

See  Contract,  2. 


PARTIES. 

Third  Party  Notice — Con.  Rule 
209 — Time  for  Service — Extension 
under  Con.  Rule  353 — Indemnity 
or  Relief  over — Warehousemen  — 
Auctioneers — Principal  and  Agent 
—  Danuiges  —  Scope  and  Appli- 
cation of  Third  Party  Rules  and 
Procedure.] — Goods  which  the  de- 
fendants had  carried  for  the 
plaintiff,  having  been  in  their  pos- 
session for  a  long  time,  were 
handed  over  by  the  defendants  to 
auctioneers  to  be  sold  to  pay  the 
defendants'  charges.  The  auc- 
tioneers sold  a  part  of  the  goods, 
which  realised  less  than  the 
amount  of  the  charges.  Some  of 
the  goods  were  delivered  by  the 
auctioneers,  both  before  and 
after  the  sale,  to  the  plaintiff's 
agent.  The  plaintiff  alleged  im- 
proper accouftting  and  conver- 
sion, and  claimed  from  the  de- 
fendants a  proper  account  of  the 
goods  sold,  the  value  of  the  goods 
converted,  or  damages  for  the 
conversion.  The  defendants 
pleaded  and  counterclaimed;  and, 
long  after  issue  joined,  the  de- 
fendants obtained  leave  to  serve 
and  served  upon  the  auctioneers 
a  third  party  notice  claiming  in- 
demnity or  relief  over: — Heldj  a 
proper  case  for  a  third  party 
notice  under  Con.  Rule  209. — 
Held,  also,  that,  although  the 
notice  should  have  been  served 


within  the  time  limited  for  the 
delivery  of  the  defence  (Con. 
Rule  209),  there  was  power  in  the 
Court  to  extend  the  time  (Con. 
Rule  353);  and  it  should  be  ex- 
tended, the  plaintiff  not  objecting 
— Order  of  Riddell,  J.,  aflSrmed. 
— Per  Riddell,  J.  (after  review- 
ing the  Ontario  cases): — Con. 
Rule  209  has  been  given  too 
narrow  an  application;  but,  tak- 
ing the  tests  laid  down  in  Gagne  v. 
Rainy  River  Lumber  Co.  (1910), 
20  O.L.R.  433,  there  was  in  the 
present  case  the  implied  contract 
of  the  auctioneers  with  the  de- 
fendants; and  the  damages,  if 
any,  recovered  by  the  plaintiff 
from  the  defendants  would  be  the 
measure  of  damages  recoverable 
by  the  defendants  from  the  auc- 
tioneers, their  agents.  It  would 
be  unfortunate  if  there  were  to  be 
two  trials  by  different  tribunals 
of  the  same  questions;  and,  as 
no  possible  harm  could  accrue  to 
any  one  from  allowing  the  third 
party  notice  to  be  served,  the 
service  should  be  allowed.-=-Per 
Boyd,  C: — ^The  liberal  provi- 
sions of  Con.  Rule  209  should  be 
construed  with  a  view  to  practical 
efficiency  rather  than  to  scientific 
accuracy. — Per  Middleton,  J. : — 
The  third  party  Rules  are  reme- 
dial, and  should  be  freely  applied 
to  cases  falling  fairly  within  them. 
The  right  to  invoke  the  third 
party  procedure  exists  whenever 
the  plaintiff's  claim  against  the 
defendant,  if  successful,  will  re- 
sult in  the  defendant  having  a 
claim  against  the  third  party  to 
recover  from  him  the  damages 
which  he  has  been  compelled  to 
pay  to  the  plaintiff.  The  defen- 
dant must  shew  that  he  has  a 
right  to  indemnity  or  relief  over 
in  respect  of  the  plaintiff's  re- 
covery against  him.  The  right  o 
indemnity  need  not  be  for  the 
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whole  of  the  plaintiff's  claim — it 
may  be  for  any  separate  or 
separable  part  of  the  plaintiflF's 
claim.  Nor  need  this  measure 
the  full  extent  of  the  defendant's 
claim;  it  is  enough  if  he  can 
claim,  inter  aliaf  indemnity  in 
respect  of  the  plaintiflf's  recovery. 
The  rights  of  parties  to  actions 
should  not  be  disposed  of  upon 
summary  applications  to  set  aside 
third  party  notices.  Swale  v. 
Canadian  Pacific  R.W.  Co,,  492. 

See  Sheriff. 


PARTY  WALL. 

See  Landlord  and  Tenant. 


PARTNERSHIP. 

Operation  of  Thresher — Injury 
to  Property  of  Partner — Contract 
—  Breach  —  Danuiges  —  Negli- 
gence— Right  of  Partner  against 
Partnership  and  Co-Partners  — 
Contribution — Findings  of  Jury — 
Unsatisfactory  Method  of  Arriving 
at  Finding — New  Trial.]  —  The 
plaihtiflF  and  twenty-six  other 
farmers  purchased  a  "threshing 
machine  outfit,"  with  the  inten- 
tion of  carrying  on  the  business 
of  threshing  grain  for  farmers  and 
others.  It  was  not  intended  that 
each  of  them  should  be  person- 
ally concerned  in  the  actual  work 
to  be  done.  They  chose  from 
among  themselves  a  board  of 
management,  adopted  a  firm 
name,  and  from  time  to  time  held 
meetings,  at  which  directions 
were  given  with  regard  to  the 
business.  At  one  of  these  meet- 
ings, D.  was  appointed  manager, 
and  was  authorised  to  transact 
the  business  of  the  firm  in  making 
engagements  to  thresh,  conduct- 
ing the  work  thereof,  and  con- 
trolling and  supervising  the  ma- 
chinery and  its  workings.  It 
was  contemplated  that  the  mem- 


bers of  the  firm  would  deal  with 
the  firm  in  providing  for  their 
own  threshings;  and  it  was  part 
of  the  agreement  that  their 
threshings  must  be  paid  for  at 
the  same  rates  as  those  charged 
outside.  It  was  not  contem- 
plated that  each  of  the  twenty- 
seven  partners  should,  as  between 
themselves,  be  endowed  with  full 
authority  to  act  for  the  firm:  the 
principal  authority  was  delegated 
to  the  board  and  the  manager 
acting  under  and  authorised  by 
it.  The  business  was  proceeded 
with  under  the  management  of 
D.  The  plaintiflf,  desiring  to 
have  his  grain  threshed,  made 
arrangements  with  D.,  who  under 
took  to  do  it  in  the  usual  course. 
The  threshing  outfit  was  taken  to 
the  plaintiff's  farm  and  operated, 
D.  being  in  charge  of  the  engine, 
and  G.,  a  servant  of  the  firm,  in 
charge  of  the  separator.  The 
plaintiff  took  no  part  in  the 
management  or  workun^  of  the 
outfit,  and  acted  only  as  owner 
of  the  grain.  While  the  work  of 
threshing  was  proceeding,  the 
plaintiff's  bam  took  fire  and  was 
consumed,  with  other  property. 
The  plaintiff  sued  his  twenty-six 
partners  for  the  amoimt  of  his 
loss  by  fire.  The  j  ury  found  that 
the  fire  originated  from  defects  in 
the  smoke-stack  of  the  engine; 
that  their  existence  was  due  to 
D.'s  negligence;  and  that  he  was 
aware  of  them: — Held  (G arrow, 
J. A.,  dissenting),  that,  upon  the 
facts  and  the  findings  of  the  jury 
(if  they  were  to  stand),  the  firm 
and  the  individual  members  were 
liable  to  make  good  to  the  plain- 
tiff the  loss  and  damage  he  had 
sustained,  less  his  own  contribu- 
tory share;  and  that  the  judg- 
ment of  Magee,  J.,  20  O.L.R. 
559,  ought  not  to  be  disturbed. — 
Save  in  so  far,  as  against  third 
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persons,  the  plaintiff  was  bound 
by  the  acts  of  the  board  of 
management  and  the  manager,  he 
was  not  responsible  for  placing 
D.  in  a  position  of  control  and 
management  of  the  engine  and 
its  appliances,  and  he  was  not 
aware  of  the  defects  owing  to 
which,  as  alleged,  the  fire  oc- 
curred. In  fact  and  in  law,  it 
was  a  fallacy  to  say  that  the 
firm's  acts  were  the  plaintiff's 
acts,  and  that  D.'s  negligence 
and  knowledge  were  the  plain- 
tiff's negligence  and  knowledge. 
The  plaintiff's  loss  arose  in  the 
course  of  the  business,  and  not  in 
the  course  of  any  service  that  he 
was  individually  receiving  be- 
cause he  was  a  member  of  the 
firm;  and  for  such  a  loss  he 
should  be  recouped  by  the  firm, 
just  as  others  would  be.  The 
technical  objection  that,  the  firm 
not  being  a  legal  entity,  the  part- 
ner cannot  be  both  plaintiff  and 
defendant,  and  that,  if  he  sues 
the  firm,  he  is  suing  himself,  has 
been  removed  in  the  case  of 
promissory  notes  and  the  like, 
and  there  is  no  good  reason  why 
it  should  bar  an  action  like  the 
present. — ^But  held,  having  regard 
to  the  evidence  in  support  of  the 
allegation  that  the  fire  arose  from 
or  was  caused  by  the  engine,  and 
the  more  than  hesitation  ex- 
pressed by  the  jury  in  regard  to 
their  affirmative  answer  to  the 
question,  "Were  the  bam  and 
goods  of  the  plaintiff  burned  by 
fire  caused  by  sparks  from  the 
engine  owned  by  the  members  of 
the  syndicate?  "  and  to  what  then 
took  place  with  regard  to  it, 
that  there  should  be  a  new 
trial  upon  this  material  part 
of  the  case;  and,  looking  also  at 
the  nature  of  some  of  the  other 
questions  and  answers,  there 
should  be  a  new  trial  generally, 


if  the  defendants  desired  it; 
otherwise,  the  appeal  from  the 
judgn^ent  of  Magee,  J.,  should 
be  dismissed.  —  Per  Garrow, 
J. A. : — ^The  case  was  like  that  of 
a  man  suffering  injury  by  the  use 
of  his  own  machine,  imder  the 
man£^ement  of  his  own  servant. 
The  servant,  if  negligent,  may  be 
Uable,  but  not  a  co-owner  or  a 
co-partnership.  The  partners, 
however  numerous,  do  not  in  law 
acquire  that  quahty  of  a  separate 
entity  which  would  enable  one 
partner  to  sue  the  firm,  as  a 
shareholder  may  sue  his  com- 
pany. Such  a  liability  must  rest 
upon  contract,  express  or  im- 
plied, or  upon  a  breach  of  duty — 
and  nothing  of  the  kind  was 
shewn.  Also,  there  is  no  reason- 
able warrant  in  the  evidence  to 
justify  a  finding  that  the  plain- 
tiff's damage  was  due  to  any 
negligence  on  the  part  of  D. 
Bigetow  v.  Powers,  28. 

See  Contract,  1. 

PASSENGER. 

Se6  Negligence,  2  —  Rail- 
way, 1,  2. 


PENALTY. 

See  Mechanics'  Liens. 


PENTICE. 

See  Mines  and  Minerals,  1. 


PERJURY. 

See  Arbitration  and  Award. 


PETITION. 

See  Will,  3. 


POWER  OF  SALE. 

See  Mortgage. 


PRACTICE. 

See  Appeal  —  Costs  —  Par- 
ties— ^WlLL,  3. 
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PRESCRIPTION. 

See  Railway,  3. 


PRINCIPAL  AND  AGENT. 

Agenfs  Commission  on  Sale  of 
Land — Absence  of  Express  Con- 
tract of  Agency — Implied  Promise 
— Taking  Benefit  of  Plaintiff's 
Services — Parties  Brought  together 
by  Agent's  Intervention — Finding 
of  Trial  Judge — Appeal] — ^Where 
a  claim  is  made  for  commission 
on  a  sale  of  land,  slight  service  in 
bringing  the  parties  together  is 
suflBcient;  it  is  for  the  jury  (or  a 
Judge  trying  the  case)  to  say 
whether  the  sale  was  or  was  not 
brought  about  by  the  agency  of 
the  plaintiff,  by  his  introduction 
or  intervention;  and  the  test  is, 
whether  the  sale  has  been  brought 
about  in  consequence  of  the  intro- 
duction, and  is  traceable  thereto. 
— ^The  plaintiff,  who  was  a  land 
agent,  learned  that  B.  would  like 
to  buy  the  defendant's  land. 
The  plaintiff  told  B.  that  he  was 
an  agent,  and  would  see  the  de- 
fendant and  find  out  the  price. 
He  did  not  go  to  buy  the  place 
for  B.  He  saw  the  defendant, 
who  told  him  to  get  an  offer  and 
he  (the  defendant)  would  con- 
sider it.  The  plaintiff  prepared  a 
written  offer  of  $7,000,  which 
was  signed  by  B.,  and  in  which 
the  plaintiff's  name  was  men- 
tioned as  agent.  The  plaintiff 
took  this  to  the  defendant,  and 
the  defendant  had  it  in  his  pos- 
session for  some  days,  while  he 
was  considering  it,  and  in  the  end 
refused  it,  telling  the  plaintiff  he 
wanted  $8,000,  and  he  gave  the 
plaintiff  four  days  to  get  it.  The 
plaintiff  returned  to  B.,  but  did 
not  succeed  in  getting  B.  to  give 
him  another  offer.  B.  himself 
went  to  the  defendant  within  the 
four  days  and  purchased  at 
$7,500.     The  defendant  did  not 


admit  speaking  in  any  way  to 
the  plaintiff  about  commission; 
but  it  appeared  that  the  defen- 
dant, when  he  told  the  plaintiff 
he  wanted  $8,000,  had  in  mind 
the  payment  of  a  commission  to 
the  defendant: — Held  (Riddei^, 
J.,  dissenting),  that  the  plaintiff 
was  entitled  to  commission  on  the 
sale-price. — ^Judgment  of  Den- 
ton, Jun.  Co.C.J.  York,  aflSrmed. 
— Per  Boyd,  C: — ^There  was  no 
express  bargain  about  commis- 
sion, according  to  the  evidence  of 
both  parties;  but,  on  the  plain- 
tiff's evidence,  there  was  proof 
that  he  was  working  upon  an  im- 
plied promise  of  compensation; 
and  the  defendant  took  the  bene- 
fit of  what  was  done  by  the 
plaintiff  in  preparing  the  way  for 
the  final  sale;  and  the  plaintiff's 
intervention  eflSciently  furthered 
the  completion  of  the  trans- 
action. —  Per  Sutherland,  J. : — 
The  plaintiff  proved  facts  from 
which  it  could  be  fairly  and 
properly  inferred  that  the  defen- 
dant, Imowing  that  the  plaintiff 
was  an  a^ent,  placed  the  propn 
erty  in  his  hands  on  an  implied 
promise  to  pay  him  a  commission 
if  a  sale  were  effected  through 
his  acts;  and  it  was  through  the 
plaintiff  and  his  activity  in  the 
matter  that  the  purchaser  was 
introduced  to  the  defendant  and 
the  sale  ultimately  effected. — Per 
RiDDELL,  J. : — The  only  contract 
of  agency  between  the  plaintiff 
and  defendant  was  that  created 
on  their  last  interview,  when  the 
plaintiff  said,  ^' Bring  me  an  offer 
of  $8,000  within  four  days,  and 
I  shall  accept."  The  plaintiff 
shewed  by  his  conduct  that  he  so 
understood  it;  he  made  every 
effort  to  get  B.  to  make  an  offer  of 
$8,000,  but  failed.  Where  the 
parties  have  made  an  express 
contract,   the   conditions   under 
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which  the  remuneration  becomes 
payable  must  be  ascertained  by 
the  terms  of  the  contract  itself. 
There  was  no  pretence  that  the 
plaintiff  did  procure  the  offer  or 
could  procure  it.  There  was  no 
fraud  or  bad  faith  on  the  part  of 
defendant.  Singer  v.  RusseUj 
444. 

See  Contract,  2 — ^Insurance, 
2 — ^Parties — Vendor  and  Pur- 
chaser, 1,  2. 


PRIVY  COUNCIL 

See  Appeal. 


RAILWAY. 

1.  Injury  to  Passenger — Special 
Contra^  for  Carriage  of  Horse  and 
Passenger — Exemption  or  Limita- 
tion of  Liability  of  Company — 
Approval  by  Board  of  Railway 
Commissioners — Shipper  of  Ani- 
mal— Privilege  of  Travelling  at 
Reduced  Rate  —  Railway  Act^ 
R.S,C,  1906,  ch.  37,  sees.  2  (31), 
284, 340  —  ''Impairing''— Know- 
ledge of  Passenger  of  Terms  of 
Contract — Immateriality —  "  Traf- 
fic.'']— By  the  terms  of  a  special 
contract,  in  a  form  approved  by 
the  Board  of  Railway  Commis- 
sioners for  Canada,  it  was  agreed 
between  the  defendants  and  the 
plaintiff,  a  shipper  of  a  horse  by 
the  defendants'  railway,  that  the 
defendants,  granting  to  the  plain- 
tiff, travelling  on  the  train  in 
which  the  horse  was  being  car- 
ried, for  the  purpose  of  taking 
care  of  it,  the  privilege  of  travel- 
ling at  a  reduced  fare,  should  ''be 
entirely  free  from  liability  in 
respect  of  his  death,  injury,  or 
damage,"  whether  caused  by 
negligence  or  otherwise.  The 
plaintiff,  while  so  travelling,  was 
injured,  and  brought  this  action 
to  recover  damages  for  his  in- 
jury:— Heldf  by  Mulock,   C.J. 


Ex.D.,  that  the  defendants  were 
authorised  to  make  the  contract, 
and  were  thereby  relieved  from 
liability  to  the  plaintiff. — Sec- 
tions 284  and  340  of  the  Railway 
Act,  R.S.C.  1906,  ch.  37,  con- 
sidered.— ^The  word  ''impairing-' 
in  sec.  340  is  intended  to  cover 
the  case  of  total  exemption  from 
liability. — Heldy  also,  that  it  was 
inunaterial  whether  the  plaintiff, 
who  signed  the  contract,  had  read 
it  or  knew  its  contents. — Heldy  by 
a  Divisional  Court,  that  by  sec. 
2  (31)  of  the  Railway  Act,  "traf- 
fic" means  the  traffic  of  passen- 
gers, goods,  and  rolling  stock; 
and  the  provision  of  the  special 
contract  in  question  in  this  case, 
entirely  freeing  the  defendants 
from  liability  in  respect  of  the 
death  or  injury  of  the  passenger 
travelling  in  charge  of  a  horse, 
both  being  carried  under  the  one 
contract,  was  not  a  destruction 
of  all  liability  under  the  contract, 
but  a  limitation  to  the  goods 
carried;  and  this  came  within 
sec.  340  (2)  of  the  Act;  and  upon 
this  ground,  the  judgment  of 
Mulock,  C.J.,  was  affirmed; 
RiDDELL,  J.,  agreeing  with  the 
judgment  as  to  the  meaning  of 
the  word  "impairing"  in  sec.  340 
of  the  Act;  and  Falconbridge, 
C.J.K.B.,  not  dissenting  there- 
from. Heller  v.  Grand  Trunk 
R.W.  Co.,  117,  488. 

2.  Injury  to  Passengers'  Bag- 
gage Lying  at  Station — Passengers 
not  Travelling  by  Same  Train  — 
Liability  of  Railway  Company  — 
Gratuitous  Bailees— Gross  Negli- 
gence —  Bailees  for  Reward  — 
Warehousemen  —  Accident  not 
Caused  by  Negligence  —  Onus  — 
Evidence.] — ^Where  passengers  by 
railway  checked  their  baggage  on 
the  day  on  which  they  purchased 
their  tickets,  but  (without  the 
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knowledge  or  fault  of  the  rail 
way  company)  did  not  begin 
their  journey  until  the  following 
day,  and  their  baggage  reached 
their  destination  before  them, 
and  was  injured,  by  an  accidental 
explosion,  while  in  the  baggage- 
room  of  the  railway  company,  it 
was  heldy  that  the  liability  of  the 
company  was  that  of  gratuitous 
bailees,  i.e.,  for  gross  negligence 
only. — Definition  of  "gross  negli- 
gence."— Review  of  the  authori- 
ties.— ^And  held,  upon  the  evi- 
dence, that  the  company  were 
not  guilty  of  gross  negligence. — 
Semble,  also,  that  the  company, 
if  they  were  to  be  considered  as 
bailees  for  reward  —  warehouse- 
men— ^were  not  liable:  they  had 
discharged  the  onus  of  proving 
that  the  explosion  was  not  due  to 
negligence.  Carlisle  v.  Grand 
Trunk  R.W.  Co.,  372. 

3.  Severance  of  Farm  —  Under- 
grade Crossing  —  Agreement  — 
Maintenance  of  Crossing — Right 
to  Continuance — User  for  Twenty 
Years  —  Easement  —  Prescrip- 
tion.]— The  judgment  of  Clute, 
J.,  24  O.L.R.  206,  was  affirmed,  on 
the  ground  that  the  plaintiffs' 
right  to  an  undergrade  crossing 
had  been  established  as  an  ease- 
ment by  continuous  user  for 
twenty  years.  Leslie  v.  Pere 
MarqueUe  R.W.  Co.,  326. 

See  Negligence,  1  —  Street 
Railways. 


RATIFICATION. 

See    Insurance,    2 — Vendor 
AND  Purchaser,  1. 


REASONABLE  AND  PROB- 
ABLE CAUSE. 

See  Malicious  Prosecution.  I 


RELEASE. 

Action  for  Damages  for  Personal 
Injuries — Acceptance,  before  Ac- 
tion, of  Sum  of  Money  in  Settle- 
ment of  Claim  for  Injuries — Bar 
to  Action — Absence  of  Fraud — In- 
adequacy —  Improvidence  —  Ad- 
vantage not  Taken  of  Inequality  or 
Incapacity.] — ^The  plaintiffs,  hus- 
band and  wife,  sued  for  damages 
arising  from  an  injury  to  the  wife 
in  the  defendants*  store,  which, 
as  she  alleged,  was  caused  by  the 
negligence  of  the  defendants  or 
their  servants.  Before  action,  the 
plaintiffs  made  a  settlement  of 
their  claim  against  the  defendants 
with  the  defendants'  claims  agent 
and  were  paid  by  the  defendants 
the  sum  of  $50,  and  signed  a  re- 
ceipt "in  full  of  all  claim  re  in- 
juries." When  this  settlement 
was  made,  the  wife  was  in  bed, 
and  was  said  to  be  still  suffering 
from  her  injuries.  The  defen- 
dants set  this  up  as  a  release  of 
the  cause  of  action,  and  the 
plaintiffs  replied  that  the  execu- 
tion of  the  pretended  release  was 
procured  by  misrepresentation 
and  was  executed  without  inde- 
pendent advice  and  without 
knowledge  of  its  nature  and 
effect.  The  action  came  on  for 
trial  before  a  Judge  and  jury. 
The  issue  as  to  the  release  was 
tried  by  the  Judge  alone  and 
determined  in  favour  of  the  de- 
fendants. The  claim  for  damages 
based  on  the  defendants'  negli- 
gence wad  then  submitted  to  the 
jury,  and  a  verdict  given  in 
favour  of  the  woman  plaintiff  for 
$750: — Held,  upon  the  evidence, 
reversing  the  judgments  of  the 
trial  Judge  and  a  Divisional 
Court,  that  the  settlement  had 
not  been  brought  about  by  intimi- 
dation or  fraud  or  by  imposition 
of  any  kind;  and  the  release  was 
a  bar  to  the  action. — Per  Gar- 
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ROW,  J.A.: — ^There  was  nothing 
to  shew  that  the  wife  was  so  ill 
as  to  be  unable  imderstandingly 
to  accept  or  reject  the  offer  of 
$50  made  by  the  defendants.  If 
the  settlement  was  improvident, 
or  the  consideration  inadequate, 
that  alone  was  not  suflBcient  to 
justify  setting  aside  the  settle- 
ment— the  inadequacy  not  being 
so  gross  as  to  prove  fraud  or  im- 
position. If  there  was  inequality 
or  incapacity  of  some  kind,  it  did 
not  appear  that  advantage  was 
taken  of  the  circumstance. — Per 
Meredith,  J.A.: — There  is  no 
evidence  of  fraud  in  a  claims 
agent  dealing  with  a  married 
woman,  who  has  made  a  claim, 
even  if  she  be  in  ill-health,  and 
even  if  she  has  not  a  husband  to 
help  her.  Gissing  v.  T,  Eaton  Co,, 
50. 


RELIEF  AGAINST  FOR- 
FEITURE. 

See  Landlord  and  Tenant. 


RELIEF  OVER. 

See  Parties. 


RESERVATION. 

See  Deed,  2. 


RULES. 

Con.  Rule  209.]— Sec  Parties. 
Con.  Rule  353.] — See  Parties. 
Con.  Rule  832  (d).]—See  Ap- 
peal. 

Con.  Rule  938  (a).]— See  Will, 
3. 


SALE  OF  LAND. 

See  Municipal  Corporations 
— ^Principal  and  Agent — ^Ven- 
dor AND  Purchaser. 

SALE  OF  TIMBER. 
See  Contract,  2. 


SCHOOLS. 

Township  Continuation  School 
— District  Established  by  County 
Council — Application  of  School 
Board  for  Funds  to  Provide  School 
House  —  By-law  —  Attempted  Re- 
peal— Powers  of  Council  —  Con- 
tinuation Schools  Act,  9  Edw,  VII. 
ch.  90,  sees.  5,  7  (3)— High  Schools 
Act,  9  Edw.  VII .  ch.  91,  sec.  38— 
Approval  of  Application — Final- 
ity—  Mandamus — Demand  and 
Refusal  —  Necessity  for  —  Suffici- 
ency— Application  for  Funds  for 
Maintenance.]  —  The  County 
Council  of  the  County  of  Middle- 
sex having,  under  the  Continua- 
tion Schools  Act,  9  Edw.  VII.  ch. 
90,  sec.  5,  established  the  whole 
Township  of  West  Nissouri  as  a 
continuation  school  district,  and 
the  continuation  school  board 
having  made  an  application  to 
the  township  council  to  issue 
debentures  for  the  purpose  of 
raising  $7,000  for  the  purchase 
of  a  school  site  and  the  erec- 
tion of  a  school  house,  the 
township  council  passed  a  by- 
law providing  for  raising  $7,000 
by  debentures.  The  council 
afterwards  assumed  to  repeal  this 
by-law  by  another  by-law: — 
Held,  that  the  council,  by  the 
first  by-law,  had  approved  the 
application,  under  the  provisions 
of  9  Edw.  VII.  ch.  91,  sec.  38 
(made  applicable  to  continuation 
schools  by  sec.  7  (3)  of  the  Con- 
tinuation Schools  Act),  and  had 
no  power  to  change  or  reverse 
that  approval;  and  it  then  be- 
came the  duty  of  the  council, 
under  sec.  38  (4),  to  raise  the  sum 
required. — Held,  however,  that  a 
mandamus  to  the  council  to  raise 
and  pay  over  the  $7,000  to  the 
school  board  could  not  be 
granted,  because  it  was  not 
shewn  that  a  proper  demand  had 
been  made  by  the  board  and  re- 
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fused  by  the  council. — Order  of 
MiDDLETON,  J.,  reversed  and 
motion  for  mandamus  dismissed, 
but  without  prejudice  to  another 
application,  after  formal  demand. ! 
— The  council  assumed  to  repeal 
the  first  by-law  because  the  reeve 
and  most  of  the  councillors  be- 
lieved that  they  were  elected  to 
oppose  the  establishment  of  a 
continuation  school: — Semble,  per 
MiDDLETON,  J.,  that  this  was  an 
improper  attitude  on  the  part  of 
the  township  council,  for  they  had 
no  power  to  review  the  action  of 
the  county  council;  but,  per 
RiDDELL,  J.,  that  there  was  no 
impropriety  in  raising  such  an 
issue  at  a  municipal  election,  or 
in  making  the  attitude  of  a 
candidate  upon  that  issue  the 
test  of  whether  he  should  be 
voted  for;  the  people  were  to 
pay  for  a  school,  if  established, 
and  they  had  a  right  to  express 
their  views  by  their  votes,  if  they 
saw  fit;  and  the  council  had  a 
right  to  do  all  they  could  law- 
fully to  carry  out  the  mandate  of 
their  constituents. — A  document, 
under  the  seal  of  the  school 
board,  and  signed  by  the  chair- 
man and  secretary-treasurer,  was 
served  upon  the  township  coun- 
cil, demanding  $1,000  for  the 
maintenance  of  the  school.  Later, 
the  chairman  and  other  members 
of  the  board  attended  a  meeting 
of  the  council  and  urged  the 
council  to  raise  and  pay  over  the 
$1,000  to  the  board.  Another  de- 
mand was  subsequently  made  at 
a  meeting  of  the  council  by  a 
member  of  the  board  acting  for 
the  board,  and  he  was  then  (as 
he  said)  "told  by  the  reeve,  in 
the  presence  of  the  councillors, 
that  we  could  go  to  the  Courts 
and  get  our  money : " — Held,  that, 
upon  this  application,  there  was 
a  sufficient  demand  and  refusal, 


and  the  board  were  entitled  to 
a  mandamus  for  payment  of  the 
$1,000. — ^All  that  is  necessary  in 
order  that  a  mandamus  may 
issue  is  to  satisfy  the  C!ourt  that 
the  party  complained  of  has  dis- 
tinctly determined  not  to  do 
what  is  demanded.  —  Order  of 
MiDDLETON,  J.,  affirmed.  Re 
West  Nissouri  Continuation 
School,  550. 


8. 


SCRUTINY. 

See  Municipal  Corporations, 


SECURITY  FOR  COSTS. 

See  Costs,  1. 


SETTLEMENT. 

See  Release. 


SHARES. 

See  Company — Damages,  1- 

WlLL,  5. 


SHERIFF. 

Criminal  Justice  Returns — Fees 
— Liability  of  County  Corporation 
—10  Edw,  VII.  ch.  41  (0).— Re- 
turn Transmitted  through  the 
Sheriff — Report  Made  in  Dupli- 
cate— Remedy  of  Sheriff — Manda- 
mus to  County  Board  of  Audit — 
Parties — A  ttorwey-GeneraL] — The 
Board  of  Audit  of  the  United 
Counties  refused  to  pass  certain 
items  in  the  account  of  the  Sheriflf 
for  services  rendered  in  making 
monthly  returns  to  the  Inspector 
of  Prisons  and  Public  Charities  of 
insane  persons  in  gaol  and 
foreigners  in  gaol,  annual  returns 
of  foreigners  committed  to  gaol, 
quarterly  returns  of  supplies  in 
gaol,  and  quarterly  returns  to  the 
Counties  Treasurer  of  prisoners 
in  gaol: — Heldf  that  these  were 
returns  made  to  the  Government, 
connected  with  the  administra- 
tion of  criminal  justice,  within 
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the  meaning  of  the  Act  10  Edw. 
VII.  ch.  41  (0.);  and  the  Sheriff 
was  entitled  to  be  paid,  for  his 
services  in  making  them,  the  fees 
set  out  in  the  schedule  to  that 
Act. — History  of  the  legislation. 
— Any  return  which,  to  make  it 
oflScial,  is  transmitted  through 
the  Sheriff,  is  a  return  for  which 
the  Sheriff  is  entitled  to  be  paid; 
but  a  report  required  to  be  made 
in  duplicate  is  but  one  report,  and 
is  to  be  paid  for  as  one. — Held, 
aJso,  that  the  Sheriff  was  entitled 
to  a  mandamus  requiring  the 
Board  of  Audit  to  pass  his  ac- 
count.— Semblej  that  the  Attor- 
ney-General was  not  a  necessary 
party  to  the  proceedings  in  re- 
spect of  the  application  for  a 
mandamus,  but  it  would  not  be 
improper  that  he  should  be  noti- 
fied of  the  proceedings. — Order  of 
Britton,  J.,  aflSrmed.  Re  Mack 
and  Board  of  Audit  of  the  United 
Counties  of  Stonnont  Dundas  and 
Glengarry,  121. 


SOLICITOR. 

See  Arbitration  and  Award. 


SPECIFIC  PERFORMANCE. 

See  Landlord  and  Tenant. 


STATUTE  OF  FRAUDS. 

See  Contract,  1,  2 — Vendor 
AND  Purchaser,  1,  2. 


STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


STATUTES  (CONSTRUC- 
TION OF). 

See  Appeal — Criminal  Law, 
1 — Municipal  Corporations,  4, 
5,  6,  7,  9 — Street  Railways,  2. 

STATUTES  (REFERRED  TO). 

43  Vict.  ch.  67   (D.)    (Incorporating 
Bell     Telephone     Company     of 
Canada). 
See  Municipal  Corporations,  5. 


45  Vict.  ch.  95  (D.)   (Amending  the 
Bell  Telephone  Company's  Act). 
See  Municipal  Corporations,  5. 
51  Vict.  ch.  29,  sec.  90  (D.)  (Railway 
Act). 
See  Municipal  Corporations,  4. 
R.S.O.  1897,  ch.  32,  sec.  3  (1),   (3) 
(Crown  Timber  Act). 
See  Contract,  2. 
R.S.O.  1897,  ch.  51,  sec.  119  (Judica- 
ture Act). 
See  OosTS  1 
R.S.O.  1897,'  ch.  62,  sees.  3,  45  (Arbi- 
trations Act). 
See  Arbitration  and  Award. 
R.S.O.  1897,  ch.  129,  sec.  39  (1)  (Trus- 
tee Act). 
See  Will,  3. 
R.S.O.  1897,  ch.  170,  sec.  13  (Landlord 
and  Tenant  Act). 
See  Landlord  and  Tenant. 
R.S.O.  1897,  ch.  181  (Surveys  Act). 

R.S.O.  1897,  ch.  245,  sec.  122  (Liquor 
License  Act). 
See  Intoxicating  Liquors. 
R.S.O.  1897,  ch.  245,  sec.  141  (Liquor 
License  Act). 
See  Municipal  Corporations,  6. 
R.S.O.  1897,  ch.  245,  sec.  141,  sub-sec. 
8  (Liquor  License  Act). 
See  Municipal  Corporations,  7. 
62  Vict.  (2)  ch.  15  (O.)  (Trustee  Act). 
See  Municipal  Corporations,  1. 

62  &  63  Vict.  ch.  37  (D.)  (Amending 

Railway  Act). 
See  Municipal  Corporations,  4. 

63  Vict.  ch.  103  (O.)  (Town  of  Toronto 

Junction   and    Toronto   Railway 
Company). 
See  Street  Railways,  2. 

2  Edw.  VII.  ch.  107,  sec.  12,  13,  21 
(D.)  (Incorporating  Toronto  and 
Niagara  Power  Company). 

See  Municipal  Corporations,  4. 

3  Edw.   VII.   ch.   19,   sec.   200   (O.) 

(Municipal  Act). 
See  Municipal  Corporations,  8. 
3  Edw.   VII.   ch.   19,   sec.   204   (O.) 
(Municipal  Act). 
See  Municipal  Corporations,  7. 
3  Edw.  VII.  ch.  19,  sec.  378,  sub-sees. 
4,  5,  6  (O.)  (Municipal  Act). 
See  OosTS   1 
R.S.C.  1906,'  ch.  37,  sees.  2  (31),  284, 
340  (Railway  Act). 
See  Railway,  1. 
R.S.C.  1906,  ch.  37,  sec.  247  (Railway 
Act). 
See  Municipal  Corporations,  4. 
R.S.C.  1906,  ch.  37,  sec.  248  (Railway 
Act). 
See  Municipal  Corporations,  6. 
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R.S.C.  1906,  ch.  119,  sees.  127,  167 
(Bills  of  Exchange  Act). 
See  Gift. 
R.S.C.    1906,    ch.    146,    sec.   238    (a) 
(Criminal  Code). 
See  Criminal  Law,  3. 
R.S.C.    1906,    ch.    146,   sec.   242    (2) 
(Criminal  Code). 
See  Criminal  Law,  2. 
6  Edw.  VII.  ch.  30,  sees.  2  (21),  164 
(O.)  (Railway  Act). 
See  Street  Railways,  2. 

6  Edw.   VII.    ch.   47,   sec.   24    (O.) 

(Amending  Liquor  License  Act). 
See  Municipal  Corporationb,  6. 

7  Edw.  VII.  ch.  2,  sec.  7  (35)  (O.) 

(Interpretation  Act). 
See  Municipal  Corporations,  7. 
7  Edw.  VII.  ch.  4,  sec.  24  (2)  (O.) 
(Voters'  Lists  Act). 
See  Municipal  Corporations,  8. 
7   Edw.   VII.    ch.   46,   sec.    11    (O.) 
(Amending  Liquor  License  Act). 
See  Municipal  Corporations,  6. 

7  &  8  Edw.  VII.  ch.  30.  sec.  11  (D.) 
(Gold  and  Silver  Marking  Act  J. 
See  Criminal  Law,  1. 

8  Edw.  VII.  ch.  21,  sec.  78  (O.)  (Mining 

Act). 
See  Mines  and  Minerals,  2. 
8  Edw.  VII.  ch.  21,  sec.  164,  rule  17 
(O.). 
See  Mines  and  Minerals,  1. 

8  Edw.   VII.    ch.   54,   sec.    10    (O.) 

(Amending  Liquor  License  Act). 
See  Municipal  Corporations,  7. 

9  Edw.  VII.  ch.  35  (Cy.)  (Arbitration 

Act). 
See  Surrogate  Courts. 
9  Edw.  VII.  ch.  78,  sec.  2  (O.)  (Amend- 
ing  Municipal  Drainage  Act). 
See  Municipal  Corporations,  3. 
9  Edw.  VII.  ch.  90,  sees.  5,  7  (3)  (O.) 
(Continuation  Schools  Act). 
See  Schools. 

9  Edw.  VII.  cji.  91,  sec.  38  (O.)  (High 

Schools  Act). 
See  Schools 

10  Edw.  VII.  ch.  24,  sees.  3,  4,  6  (O.) 

(Privy  Council  Appeals  Act). 

lSPP  AppeaIj 

10  Edw.   Vli.   ch.   31,   sec.   69   (O.) 
(Surrogate  Courts  Act). 
See  Surrogate  Courts. 
10  Edw.  VII.  ch.  41  (O.)  (Administra- 
tion of  Justice  Expenses  Act). 
See  Sherifk. 
10  Edw.  VII.  ch.  69  (O.)  (Mechanics 
and  Wage-Earners  Lien  Act). 
See  Mechanics'  Liens  . 
10  Edw.  VII.   ch.  83   (O.)    (Ontario 
Railway    and    Municipal    Board  i 
Amendment  Act).  i 

See  Street  Railways,  2.  I 


10  Edw.  VII.  ch.  90,  sees.  3, 77, 89  (O.) 
(Municipal  Drainage  Act). 
See  Municipal  Corporations,  2. 
10  Edw.   VII.   ch:  90,   sec.  99   (O.) 
(Municipal  Drainage  Act). 
See  Municipal  Corporations,  3. 
1  Geo.  V.  ch.  18  (O.)  (Amending  Surro- 
gate Courts  Act). 
See  Surrogate  Courts. 
1  Geo.  V.  ch.  42  (Surveys  Act). 

See  Deed. 
1  Geo.  V.  ch.  57,  sec.  37  (O.)  (Wills 
Act). 
See  Will,  2. 
1  Geo.  V.  ch.  95,  sec.  10  (O.)  (Qty  of 
London  Act). 
See  Municipal  Corporations,  9. 


STAY  OF  EXECUTION. 

See  Appeal. 


STREET  RAILWAYS. 

1.  Injury  to  Person  Crossing 
Track  —  Negligence  — Contribu- 
tory  Negligence — Ultimate  Negli- 
gence— Findings  of  Jury.] — Hdd, 
reversing  the  judgment  of  a  Di\d- 
sional  Court,  23  O.L.R.  331,  that 
there  was  no  reasonable  evidence 
to  support  such  of  the  findings  of 
the  jury  as  were  in  favour  of  the 
plaintiff;  and  the  action  was 
properly  dismissed  by  Riddell, 
J.  Jones  V.  Toronto  and  York 
Radial  R.W,  Co.,  158. 

2.  Jurisdiction  of  Ontario  Rail- 
way and  Municipal  Board  — 
Order  for  Repair  and  Renewal  of 
Tracks — Agreements  with  Muni- 
cipality —  Construction  —  ^^  Con- 
struct,^^ Meaning  of —  Dangerous 
Condition  of  Tracks — Ontario  and 
Municipal  Board  Act,  1906,  sees. 
63,  Mc— Ontario  Railway  Act, 
1906,  sees.  2  (21),  164— Ontono 
and  Municipal  Board  Amendment 
Ad,  1910 — Application  to  Pending 
Proceedings.] — Held,  that  the 
Ontario  Railway  and  Mimicipal 
Board  had  power,  under  sees.  63 
and  64  of  the  Ontario  Railway 
and  Municipal  Board  Act,  1906, 
to  make  an  order  requiring  the 
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Toronto  Railway  Company  to 
repair,  renew,  and  restore  to  a 
suitable  and  satisfactory^  condi- 
tion the  tracks  and  substructure 
in  use  upon  a  certain  street  in  the 
city  of  Toronto,  formerly  in  the 
town  of  Toronto  Junction,  over 
which  the  company  operated  its 
tracks;  and  there  was  jurisdic- 
tion to  make  the  order  notwith- 
standing the  absence  from  the 
record  of  the  Toronto  Suburban 
Street  Railway  C!ompany. — Con- 
struction of  the  agreement  be- 
tween the  Corporation  of  the 
Town  of  Toronto  Junction  and 
the  Toronto  Surburban  Street 
Railway  Company,  of  the  Uth 
November,  1899,  validated  and 
confirmed  by  63  Vict.  ch.  103  (0.) 
and  set  out  in  schedule  B.  there- 
to; and  of  the  agreement  be- 
tween the  Corporation  of  the 
Town  of  Toronto  Junction,  the 
Toronto  Railway  Company,  and 
the  Toronto  Suburban  Street 
Railway  Company,  of  the  6th 
October,  1899,  vahdated  and  con- 
finned  by  the  same  statute,  and 
set  out  in  schedule  D.  —  *^  Con- 
struct," in  clause  12  of  the  first- 
mentioned  agreement,  requiring 
the  company  to  construct  the 
tracks  and  superstructure  accord- 
ing to  the  best  modern  practice 
from  time  to  time  in  general  use, 
is  not  confined  to  original  con- 
struction, but  includes  necessary 
reconstruction  —  the  meaning  is 
"construct  from  time  to  time'' 
or  "construct  and  maintain." — 
Heldj  also,  that  the  railway  was 
a  street  railway,  within  sec.  2 
(21)  of  the  Ontario  Railway  Act, 
1906; -sec.  164,  which  provides 
for  the  case  of  a  railway  becom- 
ing dangerous  from  lack  of  re- 
pairs or  renewals,  applies  to  street 
railways;  and  the  Board  had 
power,  under  that  Act,  to  deal 
with  such  a  situation — that  is,  of 


danger  to  the  public — ^indepen- 
dently of  the  agreements  between 
the  municipality  and  the  railway 
company. — SernbUj  also,  that  the 
Ontario  Railway  and  Municipal 
Board  Amendment  Act,  1910, 
passed  while  the  proceedings  be- 
fore the  Board  were  pending,  but 
before  the  hearing,  under  which 
the  powers  of  the  Board  were  en- 
larged, also  applied — the  effect  of 
certain  sections  of  the  new  Act 
being  to  modify  the  general  rule 
that  pending  proceedings  are  not 
to  be  affected  by  new  legislation. 
Re  City  of  West  Toronto  and 
Toronto  R.W,  Co.,  9. 

See   Insurance,    1  —  Negli- 
gence, 2. 

SUNDAY. 

See  Vendor  and  Purchaser,  1. 


SURROGATE  COURTS. 

Jurisdiction — Surrogate  Courts 
Act,  10  Edw.  VIL  ch.  31,  sec.  69— 
Claim  or  Demand*^  —  Claim  to 
Establish  Donatio  Mortis  Causd — 
Amount  of  Money  Involved  —  1 
Geo.  V.  ch.  18 — Judge  Adjudi- 
cating by  Consent — Private  Trib- 
unal— Qttosi  -  Arbitrator — Appeal 
from  Award  —  Forum — Arbitra- 
tion Act — Finding  of  Arbitrator — 
Credibility  and  Demeanour  of 
Witnesses — Refusal  to  Interfere.] 
— Section  69  of  the  Surrogate 
Courts  Act,  10  Edw.  VII.  ch.  31, 
does  not  confer  power  on  the 
Judge  of  a  Surrogate  Court  to 
adjudicate  upon  a  claim  to 
moneys  of  a  deceased  person 
under  an  alleged  donatio  mortis 
causd:  the  "claim  or  demand" 
referred  to  in  sub-sec.  1  is  a  claim 
or  demand  against  the  estate  by 
a  "creditor." — ^Where  the  Judge 
of  a  Surrogate  Court,  by  consent 
of  the  claimant  and  of  the  ad- 
ministrators of  the  estate  of  an 
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intestate,  heard  evidence  and  ad- 
judicated upon  a  claim  of  a  per- 
son seeking  to  establish  a  donatio 
mortis  causd  in  respect  of  moneys 
deposited  in  a  savings  bank  to 
the  credit  of  the  intestate: — 
Heldy  that  the  Judge  had  no 
jurisdiction  as  such,  both  because 
sec.  69  did  not  apply  to  such  a 
claim,  and  because  the  amoimt 
involved  was  more  than  $800  (1 
Geo.  V.  ch.  18) ;  and  the  consent 
could  not  confer  jurisdiction  upon 
the  Judge  to  adjudicate  as  such; 
but  his  decision  should  be  re- 
garded as  that  of  a  quasi-arbi- 
trator  or  private  tribunal  con- 
stituted by  the  parties;  and,  a 
right  of  appeal  having  been  re- 
served by  the  consent  under 
which  he  acted,  an  appeal  lay 
from  his  decision,  as  from  an 
award,  to  a  Judge  of  the  High 
Court,  under  the  Arbitration 
Act,  9  Edw.  VII.  ch.  35.— Smhfe, 
that,  if  there  had  been  jurisdiction 
under  sec.  69  of  the  Surrogate 
Courts  Act,  there  would  have 
been  a  right  of  appeal  from  the 
decision  upon  the  claim  to  a 
Judge  of  the  High  Court,  under 
1  Geo.  V.  ch.  18,  sec.  3.— And 
heldj  upon  the  merits,  that  the 
Court  should  not  reverse  the 
finding  of  the  Judge  or  arbitrator 
against  the  claim;  he  having  dis- 
credited, on  account  of  their  de- 
meanour in  the  witness-box,  the 
claimant  and  her  daughter,  whose 
testimony  was  in  conflict  with 
e\idence  adduced  for  the  ad- 
ministrators, which  he  believed; 
and  it  not  appearing  from  the 
judgment  or  the  e\idence  that  he 
had  misapprehended  the  effect  of 
the  evidence  or  failed  to  consider 
a  material  part  of  it. — Coghlan  v. 
Cuviherland,  [1898]  1  Ch.  704, 
followed. — Beal  v.  Michigan  Cen- 
tral R,R.  Co.  (1909),  19  O.L.R. 
502,  distinguished.  Re  Graham,  5. 


SURVEYS  ACT. 

See  Deed,  1. 


TELEPHONE  COMPANY. 

See  Municipal  Corporations, 


THIRD  PARTIES. 

See  Parties. 


TIMBER. 

See  Contract,  2. 


TIME. 

See  Arbitration  and  Award 
— Mines  and  Minerals,  2  — 
Municipal  Corporations,  3  — 
Parties. 


TRADE  MARK. 

"GoW  Medal"  —  Undeacriptive 
Words  —  Secondary  Meaning  — 
Unregistered  Mark  —  Passing  -  off 
Goods^Action  to  Restrain—'Onus 
— Right  of  Plaintiffs  to  Use  of 
Words  —  Misrepresentation,] — ^In 
an  action  to  restrain  the  defen- 
dants from  passing  off  their  flour 
as  the  plaintiffs'  by  the  sale  of  it 
.in  bags  impressed  with  the  un- 
registered trade  mark  "Gold 
Medal,"  which  had  been  used  by 
the  plaintiffs  for  many  years: — 
Heldf  assuming  the  plaintiffs' 
right  to  use  the  words  "Gold 
Medal,"  that  they  had  not  satis- 
fied the  onus  which  was  upon 
them  of  shewing  that  the  defen- 
dants had  sought  to  palm  off 
their  flour  as  the  flour  of  the 
plaintiffs,  and  of  shewing  that 
the  words  had  acquired  a  tech- 
nical and  superinduced  meaning 
distinct  from  the  natural  one  and 
applicable  only  to  the  particular 
flour  sold  by  the  plaintiffs.  — 
Cellular  Clothing  Co.  v.  Maxton  & 
Murray y  [1899]  A.C.  326,  specially 
referred  to. — SembU,  that,  if  there 
was  no  foundation  in  fact  for  the 
use  by  the  plaintiffs  of  the  words 
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"Gold  Medal,"  such  as  that  they 
had  gained  a  prize  for  their  flour 
at  some  exhibition  or  competi- 
tion, the  plaintiffs  would  be  out- 
lawed for  misrepresentation.  Do- 
minion Flour  Mills  Co.  v.  MorriSj 
561. 


TRAFFIC. 

See  Railway,  1. 


TRESPASS. 

See  Municipal  Corporations, 
5.    • 


TRUSTS  AND  TRUSTEES. 

See  Company,  1 — ^Landlord 
AND  Tenant — ^Municipal  Cor- 
porations, 1,  9 — ^Will,  5,  6. 


ULTIMATE  NEGLIGENCE. 

See  Street  Railways,  1. 


VAGRANCY. 

See  Criminal  Law,  3. 


VENDOR  AND  PURCHASER. 

1.  Contract  for  Sale  of  Land — 
Authority  of  Agent — Ratification 
— Formaiion  of  Contra^ — Statute 
of  Frauds — Offer  or  Option — Re- 
ceipts —  Letters  —  Memorandum 
Contained  in  Different  Documents 
— Incorporation  by  Reference  — 
Parol  Evidence — Identification  of 
Subject-matter — Receipt  Signed  on 
Sunday — Subsequent  Completion 
of  Contract — Lord's  Day  Ad.]  — 
The  particulars  required  to  make 
a  complete  memorandum,  for  the 
purposes  of  the  Statute  of  Frauds, 
of  an  agreement  for  the  sale  and 
purchase  of  land,  need  not  all  be 
contained  in  one  document;  the 
signed  document  may  incorpo- 
rate others  by  reference.  —  What 
is  a  sufficient  reference  for  this 
purpose,  considered. — The  rule 
laid  down  in  the  earlier  cases, 
such  as  Boydell  v.  Drummond 
(1809),  11  East  142,  that  ^'the 


reference  must  appear  from  the 
writing  itself  and  not  have  to  be 
made  out  by  oral  evidence,"  has 
been  relaxed  in  the  later  cases. — 
Review  of  the  authorities. — The 
defendant  placed  land  in  the 
hands  of  an  agent  for  sale.  On 
the  9th  May,  1911,  the  agent 
wrote  to  the  plaintiff's  husband 
in  reference  to  the  land,  describ- 
ing it  as  "156  feet  on  Bloor  St.," 
mentioning  the  price  per  foot 
frontage,  and  the  terms  of  pay- 
ment. He  did  not  name  the 
plaintiff  as  vendor,  but  referred 
to  him  as  "my  client."  On  the 
14th  May,  the  plaintiff's  husband 
and  the  agent  agreed  upon  a  sale 
at  the  price  named,  and  the 
former  paid  $5  to  the  agent,  who 
gave  him  his  signed  receipt  there- 
for, "re  option  on  the  Mr.  Daw- 
son land  north  west  of  Bloor 
Willard."  The  14th  May  was  a 
Sunday.  On  the  next  day,  the 
agent  told  the  defendant  what  he 
had  done,  and  the  defendant  said 
he  would  let  the  sale  go  through; 
and  on  that  day  the  plaintiff's 
husband  paid  $25  to  the  defen- 
dant, who  gave  him  a  signed  re- 
ceipt for  $30  "to  apply  on  pur- 
chase of  lots  1,  2,  and  3  L.M. 
estate  on  Bloor  St.  West  (lots  on 
N.W.  corner  of  Bloor  &  Willard 
Sts.)"  There  were  subsequent 
letters  between  the  plaintiff's  soli- 
citors and  the  defendant,  the 
letters  of  the  defendant  referring 
to  "the  lots  to  be  transferred," 
describing  them,  and  explaining 
that  he  held  them  under  an 
agreement  with  L.  M.,  and  refer- 
ring also  to  the  "agreement" 
with  the  plaintiff's  husband: — 
Held,  that  the  defendant's  action 
on  the  day  after  the  payment  of 
$5  was  made  amounted  to  a  rati- 
fication of  what  the  agent  had 
assumed  to  do,  even  if  the  agent 
was  not  authorised  to  enter  into 
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a  contract  of  sale. — Hddj  also, 
that  the  agent's  letter  of  the  9th 
May,  if  not  in  itself  an  offer  to 
sell  on  the  terms  mentioned  in  it, 
was  treated  as  such  by  both  par- 
ties, as  the  agent's  receipt  shewed, 
and  they  were  at  liberty  so  to 
treat  it;  and  by  it,  upon  the 
plaintiff's  husband's  verbal  ac- 
ceptance, and  the  defendant's 
ratification,  the  defendant  was 
bound. — Heldy  also,  that  the  re- 
ference in  the  receipt  given  by 
the  defendant  to  the  purchase  of 
the  described  lots  was  to  the  op- 
tion contained  in  the  agent's 
letter  and  his  receipt;  and,  as 
the  parol  evidence  shewed  that 
the  only  purchase  that  had  been 
arranged  or  agreed  to  was  that 
evidenced  by  the  agent's  letter 
and  receipt,  these,  with  the  de- 
fendant's receipt,  and  at  all 
events  together  with  his  subse- 
quent letters,  contained  all  the 
essentials  of  a  memorandum 
sufficient  to  satisfy  the  Statute  of 
Frauds. — Sembley  that,  if  the 
agent's  letter  and  receipt  had 
been  the  only  writings,  a  con- 
tract sufficiently  evidenced  to 
satisfy  the  statute  would  not  have 
been  made  out;  for  neither  of 
these  documents  mentioned  the 
vendor,  and  the  reference  to  **my 
client"  was  not  sufficient.  — 
Clergue  v.  Preston  (1904),  8 
O.L.R.  94,  distinguished. — Held^ 
also,  that  the  subject-matter  of 
the  contract  was  sufficiently  iden- 
tified.— Heldf  also,  that  the  con- 
tract was  not  void  under  the 
Lord's  Day  Act,  because,  al- 
though the  agent's  receipt  was 
signed  on  a  Sunday,  there  was  no 
completed  contract  until  the 
following  day.  Bailey  v.  Dawson^ 
387. 

2.  Contract  for  Sale  of  Land  — 
Authority  of  Agent  of  Vendor  to 


Make — Receipt  Signed  by  Agent  in 
his  own  Name — Memorandum  in 
Writing  to  Satisfy  Statute  of 
Frauds^Name  of  Principal  not 
Disclosed  —  Different  Documents 
Relating  to  Same  Transaction  to 
be  Read  as  One — Terms  of  Sale — 
Names  of  Vendor  and  Purchaser — 
Signature  by  Initials  in  Body  of 
Document,] — ^Authority  to  an 
agent  to  sell  land  gives  authority 
to  sign  a  binding  contract  for 
sale. — ^Review  of  the  authorities. 
— ^A  memorandum  in  writing  may 
be  sufficient  to  satisfy  the  Statute 
of  Frauds,  sec,  4,  although  it  does 
not  disclose  the  name  of  the  real 
vendor,  the  principal,  if  it  dis- 
closes the  name  of  the  agent  who 
has  authority  to  bind  the  vendor. 
— Review  of  the  authorities. — 
The  defendant's  title  to  the  land 
in  question  was  under  the  K. 
agreement  to  purchase,  upon 
which  there  was  a  balance  of  un- 
paid purchase-money,  the  defen- 
dant's "equity"  being  worth 
about  $1,000.  An  estate  agent 
drew  the  plaintiff's  attention  to 
the  land,  and  got  him  to  make  an 
offer.  The  agent  then  saw  the 
defendant  and  told  him  that  he 
had  a  purchaser,  naming  the  offer. 
The  agent  and  the  defendant  dis- 
cussed the  terms,  and  afterwards 
the  defendant  told  the  agent  that 
he  would  sell  on  the  terms  pro- 
posed; and  the  agent  then  said 
that,  if  he  could  sell  on  those 
terms,  he  would  do  so  without 
consulting  the  defendant  further, 
and  the  defendant  said  that  that 
was  satisfactory.  The  plaintiff 
told  the  agent  that  he  would  take 
the  property  on  those  terms;  and 
the  agent  then  told  the  defendant 
that  he  had  sold  the  property, 
and  the  defendant  said  ''all 
right."  The  agent  then  received 
$200  from  the  plaintiff,  and  gave 
him  a  written  receipt  therefor, 
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signed  by  himself  (the  agent),  ex- 
pressed to  be  "account  pur- 
chase" of  the  land,  describing  it, 
stating  the  purchase-price,  the 
terms  of  payment,  and  the  rate 
of  interest  upon  deferred  instal- 
ments. In  setting  out  the  terms, 
the  words  "balance  of  equity 
about  $1,000  equally  on  Dec.  11 
and  June  12"  were  used.  The 
vendor's  name  was  not  men- 
tioned in  the  receipt,  but  the 
agent,  at  the  same  time  that  he 
wrote  the  receipt,  wrote  on  the 
stub  tnereof  the  vendor's  name 
with  certain  other  particulars. 
The  defendant  made  a  contem- 
poraneous entry  in  his  pass-book 
of  a  sale  to  the  agent  at  the  same 
price  and  on  the  same  terms  as 
those  mentioned  in  the  receipt, 
using  in  one  place  the  words, 
"balance  of  O'B.  equity  pay- 
ments Dec.  and  June" — O'B. 
being  the  initials  of  the  defen- 
dant's name: — Held,  that  the 
agent  had  authority  to  sell  and 
to  sign  a  binding  contract  for 
sale,  and  that  the  receipt  alone 
was  a  memorandum  sufficient  to 
satisfy  the  Statute  of  Frauds. — 
Semble,  that  certain  figures  set 
down  on  paper  at  the  interview 
between  the  agent  and  the  de- 
fendant, the  receipt  given  by 
the  agent,  and  the  entry  made  by 
the  defendant,  all  related  to  the 
same  transaction,  and  might  all 
be  read  together. — Semble,  also, 
that  the  receipt  and  the  memo- 
randum on  the  stub  should  be 
read  as  one,  and  would  constitute 
a  memorandum  giving  the  names 
of  both  vendor  and  purchaser. — 
Semhle,  also,  that  the  initials  ap- 
pearing in  the  body  of  the  entry 
made  by  the  defendant  was  a 
sufficient  signature  by  him. 
Maybury  v.  O^Brierij  229. 

3.  Contract  for  Sale  of  Land — 

49— XXV.  O.L.B. 


Building  Restrictions  —  Covenant 
— Construction  —  "D  et  ached 
House'' —  Use  for  '^Residential 
,  Purposes'' — Purposes  of  ''Trade" 
I  — Apartment  House  —  Letting  in 
'  Suites  —  Nuisance.] — The  ven- 
dor's title  was  derived  through  a 
i  conveyance  which  contained  a 
;  covenant  on  the  part  of  the 
I  grantees  that  every  residence 
I  erected  on  the  land  should  be  a 
I  detached  house,  that  the  land 
should  be  used  for  residential 
purposes  only,  and  that  no  build- 
ing erected  on  any  part  of  the 
land  should  be  used  for  the  pur- 
poses of  any  profession,  business, 
trade,  or  employment,  save  and 
except  that  of  a  duly  qualified 
physician  or  dentist,  or  for  any 
other  purpose  whatsoever  which 
,  might  be  deemed  a  nuisance.  By 
!  the  terms  of  the  vendor's  con- 
tract of  sale,  the  land  was  to  be 
subject  to  certain  building  restric- 
tions, in  part  as  follows:  "No 
attached  or  semi-detached  house  . 
shall  be  permitted,  and  one  de- 
tached three  -  suite  .  dwelling  - 
house,  and  no  more  .  .  .  No 
such  building  .  .  .  shall  be 
used  ...  for  the  purpose  of 
any  profession  (save  of  a  duly 
qualified  doctor  or  dentist),  busi- 
ness, trade,  or  employment,  or 
for  any  purpose  which  might  be 
deemed  a  nuisance,  but  may  be 
only  used  for  residential  pur- 
poses." A  "detached  three-suite 
dwellihg-house"  was  understood 
to  mean,  a  detached  dwelling- 
house  divided  into  three  suites  of 
apartments,  each  of  which  was  to 
be  separately  let  and  occupied, 
with  but  one  front  door  and  a 
common  entrance  and  staircase 
leading  to  the  suites: — Held,  upon 
an  application  by  the  purchaser 
under  the  Vendors  and  Pur- 
chasers Act,  that  the  use  of  such 
a  house  by  letting  it  in  suites  for 
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separate  occupation  could  not  be 
deemed  a  nuisance. — 2.  That,  in 
order  to  ascertain  the  scope  and 
effect  of  the  covenant,  regard 
was  to  be  had  to  the  object  which 
it  was  designed  to  accomplish; 
and  the  language  used  was  to  be 
read  in  an  ordinary  or  popular, 
and  not  in  a  legal  and  technical, 
sense. — 3.  That  the  use  ol  the 
house  for  the  purpose  for  which 
it  was  designed,  would  be  a  use 
for  residential  purposes,  and  not 
for  the  purpose  of  a  business  or 
trade,  within  the  meaning  of  the 
covenant.  Letting  the  suites 
separately  would  not  be  carrying 
on  a  trade. — 4.  That  the  dwell- 
ing-house which  the  purchaser 
was  to  be  permitted  to  erect 
would  constitute  one  residence 
only  —  a  detached  house  —  and 
none  the  less  so  because  the 
suites  into  which  it  was  to  be 
divided  were  to  be  separately  let 
and  separately  occupied. — Heldy 
therefore,  that  neither  the  erec- 
tion of  the  proposed  three-suite 
dwelling-house  nor  its  use  for  the 
purposes  for  which  it  was  de- 
signed would  constitute  a  breach 
of  the  covenant. — Review  of  the 
authorities. — Rogers  v.  Hosegood, 
[1900]  2  Ch.  388,  specially  con- 
sidered and  explained.  Re  Robert- 
son and  Defoe,  286. 

See  Contract,  2 — Mortgage 
— Principal  and  Agent. 

VOTING. 

See  Municipal  Corporations, 
7,8. 


WASTE. 

See  Landlord  and  Tenant. 


WATER  AND  WATER- 
COURSES. 

See  Municipal  Corporations, 


WAIVER. 

See  Landlord  and  Tenant  — 
Municipal  Corporations,  2. 


WAREHOUSEMEN. 

See  Parties — Railway,  2. 


WILL. 

L  Construction  —  Devise  — 
*^ Trustee  of  his  Heirs^^  —  Legal 
Estate  for  Life — Equitable  Estate 
in  Remainder — Rule  in  SheUey's 
Case — Direction  for  Conversion  of 
Estate — Bequest  of  Personalty — 
Life  Interest  in  Part  of  Estate,] — 
Heldj  by  the  majority  of  the 
Court,  afiirming  the  judgments  of 
RiDDELL,  J.,  and  a  Divisional 
Court,  24  O.L.R.  1,  that  the  rule 
in  Shelley's  case  did  not  apply  to 
the  devise  to  the  testator's  son 
H.,  and  that  H.  took  under  the 
will  a  legal  estate  for  his  life  and 
an  equitable  estate  in  remainder 
for  those  who  should  be  his  heirs 
at  the  time  of  his  death.  —  Per 
Magee,  J. A. : — If  the  devise  were 
to  be  treated  as  a  devise  of  realty, 
the  limitations  were  such  as  to 
give  the  equitable  fee  simple  to 
H.,  the  legal  estate  being  in  the 
executors,  if  not  outstanding  in 
mortgagees;  and,  if  the  legal 
estate  was  not  vested  in  the 
executors  or  mortgagees,  H. 
would  be  entitled  to  the  legal 
and  equitable  estate  in  fee  sim- 
ple. But,  looking  at  all  the  pro- 
visions of  the  will,  it  appeared 
that  the  testator  contemplated 
conversion  of  his  estate;  and, 
therefore,  it  should  all  be  deemed 
personalty.  Treating  the  gift  as 
a  bequest  of  personalty,  it  was 
not  to  be  governed  by  the  same 
rules  as  a  devise  of  realty  or  one 
of  mixed  realty  and  personalty; 
and  the  conclusion  was  the  same 
as  that  of  the  majority  of  the 

CoiU't,  viz.,  that  H.  should  be  de- 
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dared  entitled  to  a  life  interest 
only.     Re  McAllister,  17. 

2.  Construction  —  Legacy — An- 
nuity— Predecease  of  Legatee  — 
Failure  of  Gift — Annuity  during 
Lifetime  of  Widow — Death  of  An- 
nuitant before  Widow — Right  of 
Personal  Representatives  —  Speci- 
fic Legacy — Vested  Gift  —  Sub- 
stitutionary Gift  to  Children  of 
Legatee — Predecease  of  Legatee  — 
** Children' '  of  Legatees  —  Rights 
of  Grandchildren.] — The  testator 
by  his  will  gave  all  his  estate  to 
his  executors  in  trust:  first,  to 
convert  all  his  real  and  personal 
property  into  money;  second, 
out  of  the  proceeds  to  pay  cer- 
tain legacies,  among  others,  to 
pay  to  two  named  sisters  each 
$100  per  annum  during  the  life- 
time of  his  wife;  third,  after  pay- 
ment of  the  legacies  and  debts, 
to  invest  the  remainder  of  the 
estate  and  pay  the  interest  and 
proceeds  to  his  wife  during  her 
life;  fourth,  after  the  death  of 
his  wife,  to  pay  to  the  two  sisters 
before-mentioned  each  S500,  and 
to  divide  the  remainder  equally 
among  all  his  brothers  and  sisters, 
including  the  two  named,  share 
and  share  alike.  Then  followed 
this  clause:  "Should  any  of  my 
brothers  or  sisters  die  before  the 
final  division  of  my  estate  leaving 
lawful  issue  .  .  .  the  share 
to  which  such  deceased  brother 
or  sister  would  have  been  en- 
titled if  living  shall  be  divided 
equally  amongst  the  children  of 
such  deceased  brother  or  sister  so 
that  such  child  or  children  shall 
take  the  portion  to  which  his  her 
or  their  parent  would  have  been 
entitled  if  living  :"^ — Held,  that 
the  annuity  and  the  gift  "of  $500 
to  one  sister  lapsed,  she  having 
died  before  the  testator:  sec.  37 
of  the  Wills  Act,  1  Geo.  V.  ch.  57, 


applies  only  when  the  intended 
beneficiary  is  a  "child  or  other 
issue  of  the  testator." — 2,  That, 
the  other  named  sister  having 
survived  the  testator  but  having 
died  before  the  wife,  her  person^ 
representatives  were  entitled  to 
the  $100  a  year  given  to  her  from 
her  death  till  the  death  of  the 
wife.  —  3.  That  the  legacy  of 
$500  to  this  sister  vested  at  the 
death  of  the  testator,  and  the 
$500  was  payable  to  her  personal 
representatives,  the  wife  having 
died. — 4.  That  the  children  of 
the  sister  who  died  before  the 
testator  were  not  entitled  to  a 
share,  under  the  clause  above 
quoted.  The  gift  to  children  of 
brothers  and  sisters  is  substitu- 
tionary, not  substantive  —  the 
children  are  beneficiaries  out  of 
that  which  the  parent  would  have 
received  if  living. — Christopher- 
son  V.  Naylor  (1816),  1  Mer,  320, 
and  Thornhill  v.  Thornhill  (1819), 
4  Madd.  377,  are  still  of  authority. 
—5.  That  "children"  in  the 
clause  quoted  did  not  include 
grandchildren,  and  the  children 
of  deceased  children  of  deceased 
brothers  and  sisters  did  not  take 
in  competition  with  surviving 
children  of  deceased  brothers  and 
sisters. — Review  of  the  authori- 
ties.   Re  Denton,  505. 

3.  Construction — Legacy  of  Spe- 
cific Sum  in  Hands  of  Third  Person 
— Debt  Owing  to  Testatrix — Pay- 
ment before  Death — Lapse  of  Leg- 
acy— Petition  for  Advice  of  Court 
— Trustee  Act,  sec,  39  (1) — Scape 
of — Petition  Changed  into  Origin- 
ating Notice  under  Con.  Rule  938 
(a) — Practice,] — A  testatrix  be- 
queathed to  C.  R.  the  sum  of 
$500,  "being  the  amount  of 
money  now  in  the  hands  of 
W.  A.  R.  belonging  to  me  and 
not  secured  by  mortgage  it  being 
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my    intention    to    devote    that 
specific  money  to^be  paid  by  the 
said  W.  A.  R.  to  the  said  C.  R." 
At  the  time  the  will  was  made, 
W.  A.  R.  owed  the  testatrix  $500 
for  money  advanced  by  her  to 
him,  and  this  was  not  secured  by 
mortgage.     Afterwards   she   de- 
manded payment  of  all  the  money 
owing  to  her  by  W.  A.  R.,  and 
the  same  was  repaid  to  her.    The 
moneys  paid  to  her  by  W.  A.  R. 
were  deposited  in  a  bank,  and 
between  the  date  of  the  will  and 
the  date  of  her  death — a  period 
of  about  eighteen  months — ^she 
had  always  on  deposit  in  a  bank 
at  least  S600,  and  at  the  time  of 
her  death  she  had   more  than 
$1,000: — Heldy  that,  as  the  chose 
in  action  bequeathed  to  C.   R. 
had  been  changed  by  the  testa- 
trix into  a  chose  in  possession, 
C.  R.  was  not  entitled  to  be  paid  i 
$500  out  of  her  estate — the  legacy  i 
lapsed.  —  Frewen     v.     Frewen] 
(1875),  L.R.  10  Ch.  610,  applied! 
and  followed. — Section  39  (1)  of 
the  Trustee  Act,   R.S.O.    1897, 
ch.  129,  does  not  give  the  Court 
power  to  determine  the  rights  of  | 
the  parties  or  any  party  under  a , 
will,  upon  petition.  —  Re  Hooper ' 
(1861),  29  Beav.  656,  and  In  re  , 
Williams  (1868),  1  Ch.  Ch.  R. 
372,    followed. — The    executor's ' 
petition   for   the   advice   of  the 
Court,  under  sec.  39  (1),  was,  by 
consent,   turned  into   a  motion 
upon   originating   notice,    under 
Con.  Rule  938  (a) .   Re  Rally,  112. 

4.  Construction  —  Residuary 
Clause  —  Division  of  Residue 
among  Children  in  Proportion  to 
Legacies — Alterations  in  Amounts 
by  Codicil — Second  Codicil — Re- 
vocation of  Legacy — Substituted 
Gift.] — Heldf  reversing  the  judg- 
ment of  a  Divisional  Court,  24 
O.L.R.  5,  that,   upon  the  true 


construction  of  the  provisions  of 
the  will  there  set  out,  the  testa- 
tor's sons  H.  A.  H.  "and  D.  J.  H. 
were  entitled  to  share  in  the 
residue  of  the  testator's  estate  in 
the  proportion  that  the  sum  of 
$7,000  bears  to  the  total  of  the 
bequests  of  personal  property; 
G ARROW  and  Meredith,  JJ.A., 
dissenting.    Re  Hunter,  400. 

5.  Construdion — Trust  for  In- 
vestment— Powers  of  Trustees — 
Nature  of  Investments — "Securi- 
ties,"— Company  Shares — Deben-- 
tures  —  Second  Mortgages  — 
Foreign  Land — Purchase  of  Land 
— Direction  to  Carry  on  Testator^ s 
Business  —  Power  to  Expend 
Money  on  Building  not  Part  of 
Business.] — The  testator  by  his 
will  gave  all  his  estate  to  his 
executors  and  trustees,  upon 
trust  to  invest,  to  collect  the  in- 
come and  pay  it  as  directed  by 
the  will.  He  empowered  them  to 
continue  investments  existing  at 
the  time  of  his  death  or  to  change 
them  from  time  to  time  as  they 
might  think  advisable,  and  to  in- 
vest "in  such  reasonably  safe  in- 
come-producing securities  as 
.  .  they  may  approve  without 
thereby  rendering  themselves  . 
liable  for  any  loss."  The 
executors  were  directed,  if  they 
thought  it  advisable,  to  continue 
the  testator's  business  until  they 
should  agree  that  it  was  advisable 
to  sell  it,  and  were  given  full  dis- 
cretion as  to  the  time  to  sell. 
The  widow  was  also  given,  during 
widowhood,  the  use  of  the  house 
"and  all  the  household  furniture 
books  and  other  contents  of  such 
residence  at  the  time  of  my  death 
except  any  money  or  securities 
for  money  there  may  be  therein," 
At  the  date  of  the  will  and  of  the 
death,  the  testator  had  in  his 
house  certain  scrip  representing 
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shares  of  the  stock  of  banks  and 
other  companies  and  S3,000  in 
debentures.  He  had  no  other 
''securities"  in  his  house :-^-HeW, 
upon  a  summary  application  by 
the  executors  for  an  interpre- 
tation of  the  will,  as  to  the 
powers  of  investment,  that,  al- 
though ''securities,"  in  its  ordi- 
nary legal  and  primary  meaning, 
does  not  include  shares  in  a  joint 
stock  company,  it  is  used  collo- 
quially and  in  business  trans- 
actions in  a  sense  wide  enough  to 
include  such  shares,  and  that  was 
the  sense  in  which  this  testator 
used  the  word;  and,  therefore, 
the  executors  had  power  to  in- 
vest in  shares  and  debentures 
similar  to  those  which  the  testa- 
tor held  at  the  dates  of  his  will 
and  death. — Heldj  also,  as  to 
other  proposed  investments  and 
expenditures,  that  a  second  mort- 
gage is  a  security,  no  matter 
where  the  land  may  be,  but  land 
is  not;  that  the  direction  to 
carry  on  the  business  did  not 
justify  spending  the  money  of 
the  estate  upon  a  building  which 
was  not  part  of  the  business,  nor 
is  such  a  building  a  "security" 
such  as  the  testator  had  at  his 
house.    Re  J.  //.,  132. 

6.  Construction  —  Trust  Fund 
for  Benefit  of  Son — Sole  Discretion 
of  Trustee — Death  of  Beneficiary — 
Intestacy  as  to  Portion  of  Fund  not 
Disposed  of — Date  of  Ascertain- 
ment of  Next  of  if  in.]— The  testa- 
tor devised  his  real  estate  and  be- 
queathed his  chattels  to  his  son; 
and,  after  payment  of  his  debts 
and  funeral  expenses,  gave  the 
rest  of  his  cash  and  securities  in 
bank  or  in  his  possession  in  trust 
to  his  executor,  "and  I  authorise 
and  request  him  to  pay  the  interest 
and  the  principal  in 
whole  or  in  part  to  my  son    .    .    . 


as  in  the  judgment  of  my  execu- 
tor may  be  prudent  with  refer- 
ence to  the  habits  and  conduct  of 
my  son  my  will  and  intention 
being  that  it  shall  be  wholly  in 
the  discretion  of  my  said  execu- 
tor to  pay  the  interest  and  princi- 
pal m  such  amounts  and  at  such 
times  as  he  may  think  right  or 
to  withhold  the  payment  alto- 
gether." The  executor  received 
the  bequest,  and  out  of  it  paid 
certain  sums  to  the  son,  who  lived 
for  fifteen  years  after  the  testa- 
tor's death.  At  the  death  of  the 
son  a  considerable  sum  remained, 
which  was  claimed  by  the  execu- 
tors of  the  son  and  by  the  next  of 
kin  of  the  father: — Held,  that 
there  was  an  intestacy  as  to  this 
sum;  and  the  next  of  kin,  ascer- 
tained as  at  the  date  of  the  death 
of  the  father,  were  entitled. — 
Review  of  the  authorities. — Gude 
V.  Worthington  (1849),  3  DeG.  & 
Sm.  389,  considered  and  distin- 
guished.— ^Judgment  of  Boyd,  C, 
affirmed.     Re  Risjyin,  633,  , 

See  Costs,  2. 


WINDING-UP. 

See  Company. 


WORDS. 

^^ Binder  J^] — See  Insurance,  2. 

^^  Caused  by  such  Intoxicaiion,*^] 
— See  Intoxicating  Liouors. 

''Children.'']— See  Will,  2. 

''Claim  or  Demand,'']  —  See 
Surrogate  Courts. 

"Construct,"]  —  See  Street 
Railways,  2. 

"Detached  House."]  —  See 
Vendor  and  Purchaser,  3. 

"Gold  Medal,"]— See  Trade 
Mark. 

"Impairing,"] — See  Railway, 
1. 

"Mines  of  Minerals."] — See 
Deed,  2. 
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''Penalty.''] —  See  Mechanics' 
Liens. 

''Residential  Purposes,*']  — See 
Vendor  and  Purchaser,  3. 

"Riding  as  a  Passenger."] — See 
Insurance,  1. 

"Securities."]— See  Will,  5. 

"Springs  of  Oil."] — See  Deed, 
2. 

"Suitable  Pentice."]  —  See 
Mines  and  Minerals,  1. 

"The  Three  Months  Immedi- 
ately Following  the  Recording."] — 
See  Mines  and  Minerals,  2. 


"Trade."]— See  Vendor  and 
Purchaser,  3. 

"rraJ^."]—S66  Railway,  1. 

"  Trustee  of  his  Heirs."]  —  See 
Will,  1. 

"  Visible  Means  of  Maintaining 
himself."] — See  Criminal  Law, 
3. 

"Welfare."]— See  Infant. 


WORK  AND  LABOUR. 

See     Mechanics'     Liens  — 
Municipal  Corporations,  2. 
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